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OF  THB 


STATE  OF  NEW  YORK. 


Thb  Pbopls  op  thk  Statb  of  Kbw  York  vs.  Edward  L. 

molineux. 

The  goyemoT  has  no  power,  daring  a  recess  of  the  senate,  and  withoat  its 
consent,  to  appoint  a  migor-general  of  the  State  National  Gnard,  to  fill  a 
vacancy  occurring,  in  time  of  peace. 

The  act  of  1849,  "  to  provide  for  filling  yacandee  in  office,"  was  passed  to 
provide  for  the  filling  of  vacancies  in  elective  offices,  only. 

There  is  either  a  eamu  omitatu  in  the  statute,  on  this  snbject,  or  the  legislatare 
has  intentionally  left  a  vacancy  in  the  office  of  mi^or-general  occurring  in 
time  of  peace,  to  he  filled  in  the  ordinary  way,  viz.  by  a  simple  devolution 
of  the  command  upon  the  officer  next  in  rank.    Fer  Gilbbbt,  J. 

The  statements  contained  in  the  headings  to  the  chapters,  titles  and  -articles 
into  which  part  1  of  the  Revised  Statutes  is  divided,  of  the  subjects  to  which 
they  respectively  relate,  are  a  part  of  the  law  itself,  and  not  in  any  wise 
extrinsic  to  the  enacting  clause.  Their  office  is  solely  to  control,  limit  and 
i^ply  the  succeeding  provisions  of  the  statute.  And  efibct  should  be  given 
to  them,  according  to  their  iUr  and  ordinary  import  and  understanding. 
Ter  Gilbbbt,  J. 


10  OASES  m  THE  SUPREME  COURT. 
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The  People  v.  Molineuz. 


0"^ 


ITO  WARRANTO  against  Edward  L.  Molineux,  claim- 
ing the  military  office  of  major-general  of  the  second 
division  of  the  National  Guard  of  the  state  of  New  York, 
under  an  appointment  made  by  the  governor,  August  31, 
1868,  during  the  recess  of  the  senate. 

The  complaint  alleged  that  the  defendant,  on  the  22d 
day  of  September,  1868,  at  the  city  of  Brooklyn,  in  the 
I  county  of  Kings,  did  usurp,  intrude  into,  and  unlawfully 

hold  and  exercise  the  military  office  of  major-general  of 
the  second  division  of  the  National  Guard  of  the  state  of 
New  York.  Wherefore,  the  plaintiffs  demanded  judgment, 
that  the  defendant  was  not  entitled  to  the  said  office  of 
major-general,  and  that  he  be  ousted  therefrom,  with  costs. 

The  defendant,  in  his  answer,  denied  each  and  every 
allegation  in  the  complaint  contained,  and  alleged  that  he, 
the  defendant,  at  the  time  and  place  in  said  complaint 
mentioned,  was  and  still  is  major-general  of  the  second 
division  of  the  National  Guard  of  the  state  of  New  York, 
duly  appointed,  and  commissioned  and  qualified,  and  that 
by  virtue  thereof  he,  the  defendant,  entered  upon  and 
exercised  the  duties  of  said  office. 

For  a  further,  separate,  and  distinct  answer  and  defense 
to  said  action,  the  defendant  alleged  that  during  the  recess 
of  the  senate  of  the  state  of  New  York,  and  on  or  about 
the  31st  day  of  August,  a.  d.  1868,  a  vacancy  happened  in 
the  office  of  major-general  of  the  second  division,  National 
Guard  of  the  state  of  New  York,  to  which  an  appoint- 
^  ment  had  been  made  by  the  governor  of  said  state,  with 
the  consent  of  the  senate,  and  that  thereupon  the  governor 
duly  granted  to  the  defendant  a  commission  as  major- 
general  aforesaid,  and  that  no  meeting  of  the  senate  of  the 
state  of  New  York  had  been  since  had  or  held. 

On  the  trial  at  the  Kings'  circuit,  before  Justice  Gilbbrt 
and  a  jury,  the  following  facts  were  stipulated  and  agreed 
upon: 


kings-ootob|:r,  laea  n 


The  People  9.  Molineox. 


1.  That  on  the  14th  day  of  July,  1868,  the  resignation 
of  Major^General  Harmanas  B.  Duryea,  second  division 
of  the  National  Guard  of  the  state  of  New  York,  was  duly 
accepted  by  the  governor  of  said  state,  whereby  a  vacancy 
happened  in  said  office. 

2.  That  on  said  day  there  existed,  and  still  exists,  a 
recess  of  the  senate  of  the  state  of  New  York. 

3.  That  on  the  31st  day  of  August,  1868)  and  during 
Buch  recess,  a  vacancy  happened  in  the  office  of  major- 
general  of  the  second  division.  National  Guard  of  the  state 
of  New  York,  to  which  an  appointment  had  been  made 
by  the  governor  of  the  state  of  New  York,  with  the  con- 
sent of  the  senate,  to  wit,  the  appointment  of  said  Har- 
manus  B.  Duryea. 

4.  That  the  papers  purporting  to  be  an  appointment  and 
commission,  annexed  to  said  stipultion,  and  marked  ''  A" 
and  '^B  "  respectively,  are  under  the  hands  and  seals  of 
the  officers  therein  stated. 

5.  That  said  defendant  qualilBied  by  taking  the  oath  of 
office,  under  said  papers,  purporting  to  be  commission  and 
appointment  order  marked  "  0,'*  and  each  of  them,  and 
filed  the  same. 

6.  That  said  defendant  claimed  to  assume  command  of 
said  second  division^  under  and  by  virtue  of  said  alleged 
appointment  order  marked  *'C/'  and  commission  and 
qualification,  and  each  of  them. 

7.  That  no  meeting  of  the  said  senate  of  the  state  of 
New  York  has,  since  said  14th  day  of  July,  1868,  been 
had  or  held. 

8.  The  paper  "  B,"  called  commission,  was  not  actually 
made  out  at  the  adjutant-generaFs  office  and  signed,  until 
after  September  23,  1868. 

9.  That  it  was  not  received  by  the  defendant  until  after 
the  23d  of  September,  1868. 

10.  An  order,  numbered  special  order  No.  96,  was  made 
and  entered  at  the  time  of  its  date. 


12  CASES  IN  Tp;  SUPREME  COURT. 



The  People  r  Molinenz. 

This  order  here  follows : 

^'  General  Headquarters,  State  of  New  York,  Adjatant* 
General's  Office,  Albany  September  1,  1868.  Special 
Orders,  No.  196.  1.  Edward  L.  Molineux  having  been 
appointed  to  the  office  of  major-general  of  the  second 
division,  National  Guard,  in  the  place  of  Major-General 
Harmanus  B«  Duryea,  resigned,  he  will  be  obeyed  and 
respected  accordingly.  2.  Brigadier-General  Philip  S. 
Grooke,  of  the  fifth  brigade,  is  hereby  relieved  from  the 
command  of  the  second  division,  and  will  transfer  the 
same,  together  with  all  books,  papers  and  other  property 
belonging  thereto,  to  Major-General  E.  L.  Molineux,  and 
will  resume  the  command  of  his  brigade.  By  order  of  the 
commander-in-chief 

(Signed)    S.  E.  Marvin,  Adjutant  General." 

The  defendant  then  rested.  The  counsel  for  the  defend* 
ant  moved  that  the  complaint  be  dismissed,  on  the  follow- 
ing grounds :  1st.  That  no  cause  of  action  has  been  proved 
or  established  against  the  defendant.  2d.  That  it  affirm- 
atively appears,  from  the  evidence  that  the  defendant 
was  lawfully  in  the  possession  of  the  office  of  major- 
general  of  the  second  division  of  the  National  Guard, 
and  lawfully  exercising  the  functions  and  daties  per- 
taining to  that  office  at  the  time  of  the  commencement 
of  this  action. 

The  court  denied  the  motion,  and  the  defendant's  coun- 
sel excepted.  The  court  then  ordered  the  juiy  to  find  a 
verdict  for  the  plaintiffs,  and  the  defendant  excepted. 

Whereupon  the  jury  found  a  verdict  for  the  plaintiffs, 
and  judgment  was  entered  for  the  plaintiffs,  and  against 
the  defendant 

Phiflq^  8.  Orooke^  for  the  plaintiffs. 

King  ^  Lathropj  for  the  defendant 
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Gilbert,  J.  This  is  an  action  in  the  nature  of  quo  war- 
raniOy  to  try  the  title  of  defendant  to  the  office  of  major- 
general  of  the  second  division  of  the  National  Guard  of 
this  state.  The  jnry,  under  the  direction  of  the  court, 
rendered  a  verdict  for  the  people,  and  the  case  was  then 
reserved  for  further  consideration.  No  question  was  made 
that  the  case  is  one  within  the  provisions  of  the  statute  of 
quo  foarrantOy  or  that  the  action  is  in  due  form.  (Oodey 
§432*)  The  sdefendant  was  appointed  hy  the  govempr 
during  the  present  recess  of  the  senate,  upon  the  happen* 
ing  of  a  vacancy  occasioned  by  the  resignation  of  the  pre- 
vious incumbent,  Major-General  Duryea.  I  have  little 
hesitation  in  saying  that  the  formalities  requisite  to  invest 
the  defendant  with  the  office  have  been  performed.  The 
sole  question,  in  the  case^  therefore,  is  whether  the  gov- 
ernor had  the  power  to  make  the  appointment  without 
the  consent  of  the  senate ;  and  this,  in  my  opinion,  de- 
pends upon  the  question  whether  there  is  a  statute  author- 
izing this  mode  of  filling  the  vacancy,  except  in  time  of 
war.  The  provisions  of  the  constitution  on  this  subject 
exclude  all  implication  of  power  in  the  governor,  virtute 
officii  Section  3  of  article  11  ordains  that  ^'  the  governor 
shall  nominate,  and,  with  the  consent  of  the  senate,  appoint 
all  major-generals,"  &;c.  This  language  is  too  plain  to 
admit  of  any  doubt  that  the  consent  of  the  senate  is  essen- 
tial to  the  validity  of  an  original  appointment.  Section  5 
of  article  10,  confers  upon  the  legislature  the  power,  and 
makes  it  their  duty  to  provide  for  the  filling  of  vacancies 
in  office.  This  is  necessarily  exclusive  of  the  gov^nor. 
Whatever  other  powers,  therefore,  he  may  possess,  as  com- 
mander-in-chief, these  specific  powers  of  appointment  and 
of  filling  vacancies  have  not  been  conferred  upon  him  by  the 
constitution,  but  on  the  contrary  have  been  thereby  care- 
fully withheld  from  him  and  deposited  elsewhere.  Upon  the 
trial,  evidence  was  given  to  show  that  the  power  in  question 
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had  been  exercised  by  the  predecessors  of  the  present 
executive.  In  a  case  involved  in  any  doubt,  this  fact 
would  deserve  to  have  great  weight ;  but  otherwise  it  is 
entitled  to  very  little  consideration,  in  a  legal  point  of 
view.  To  come  at  once  to  the  question  presented,  I  have 
been  able  to  find  only  two  statutes  which  have  any  bear- 
ing upon  it,  and  these  are  the  only  ones  cited  by  the 
learned  counsel  for  the  defendant  The  first  is  chapter  28, 
of  the  laws  of  1849,  entitled,  ^*  An  act  to  provide  for  fill- 
ing vacancies  in  oflSice."  That  act  provides,  that  "  When- 
ever vacancies  shall  exist,  or  shall  occur  in  any  of  the 
ofilces  of  this  state,  where  no  provision  is  now  made  by 
law  for  filling  the  same,  the  governor  shall  appoint  some 
suitable  person  who  may  be  eligible  to  the  ofiKce  so  vacant 
*  or  to  become  vacant,  to  execute  the  duties  thereof  until 
the  oommenment  of  the  political  year  next  succeeding  the 
first  annual  election,  after  the  happening  of  the  vacancy 
at  which  such  officer  could  be .  by  law  elected ;  and  the 
person  so  appointed  to  fill  such  vacancy  shall  possess  all 
the  rights  and  powers,  and  be  subject  to  all  the  liabilities, 
duties  and  obligations  of  such  officer,  as  they  are  now  or 
may  hereafter  be  prescribed  by  law,"  &c.  In  the  instance 
before  me,  there  was  not  any  exercise  of  the  power  con- 
ferred by  this  statute.  The  appointment  of  the  defendant 
is  not  to  perform  the  duties  of  the  office  temporarily,  but 
is  a  full  and  complete  appointment  to  the  office  itself. 
But  I  am  of  opinion  that  this  statute  does  not  apply  to  the 
case.  In  the  first  place  the  statute  limits  the  duration  of 
appointments  under  it  to  the  commencement  of  the  politi- 
cal year  next  succeeding  the  annual  election  after  the 
happening  of  the  vacancy,  at  which  by  law,  such  officer 
could  be  elected.  In  the  case  of  a  major-general,  this 
period  would  never  arrive.  The  tenure  of  that  office  is 
not  restricted  to  any  specified  time.  Upon  a  literal  con- 
struction of  the  statute,  therefore,  an  execution  of  the 
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power  thereby  granted  would  be  equivalent  to  a  perma- 
nent appointment,  which  would  be  in  direct  contravention 
of  the  provision  of  the  constitution  before  cited,  requiring 
the  consent  of  the  senate  to  such  an  appointment  In  the 
second  place,  the  law  has  always  provided  for  filling  vacan- 
cies in  the  o£Blce  of  major-general,  by  devolving  the  com* 
mand  upon  the  officer  belonging  to  the  division  next  of 
rank ;  and,  finally,  regarding  the  intention  of  the  legisla- 
ture, it  is  quite  evident  to  my  mind,  that  this  statute  was 
passed  to  provide  for  the  filling  of  vacancies  in  elective 
offices  only.  The  other  statute  cited  is  part  1,  chapter  5, 
title  6,  article  4,  section  42  of  the  Revised  Statutes.  (1 JS.  S. 
123.)  It  is  not  disputed  that  this  statute  is  in  force.  The 
language  of  section  42,  taken  by  itself,  would  clearly 
embrace  this  case.  But  the  heading  or  inscription  to 
chapter  5,  in  which  thi&  section  is  contained,  is  ^^  of  the 
public  officers  of  this  state  other  than  militia  or  other  town 
offieertj'  &c.  Much  effort  was  spent,  and  many  authorities 
cited,  to  show  that  the  title  of  an  act  cannot  control  the 
plain  words  contained  in  the  body  of  the  statute.  Subject 
to  the  qualification  that,  "the  words,  if  they  be  general, 
and  not  express  or  precise,  shall  be  restrained  unto  the 
fitness  of  the  matter  or  person,"  this  rule  of  interpretation 
is  correct  But  the  inscription  to  chapter  5  is  not  in  any 
sense  a  title  to  a  statute.  It  forms  a  part  of  the  body  of 
the  act  quite  us  much  as  the  section  cited,  and  it  was  in- 
serted for  the  purpose  of  controlling  and  limiting  the  scope 
and  application  of  the  general  words  used  in  the  chapter. 
Part  1  of  the  Revised  Statutes  was  passed  as  one  act 
(Laws  of  1827,  2(2  session^  ch.  9 ;  Id.  1828,  2dses8iony  ah.  20.) 
The  title  and  preamble  of  this  act  are  in  these  words: 
''An  act  concerning  the  territorial  limits  and  divisions,  the 
civil  polity,  and  the  internal  administration  of  this  state. 
Whereas  it  is  expedient  that  the  several  statutes  of  this 
state,  relating  to  its  territorial  limits  and  divisions,  its  civil 
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polity,  and  its  internal  adminiatration,  should  be  con  soli*- 
dated  and  arranged  in  appropriate  chapters,  titles,  and 
articles ;  that  the  language  thereof  should  be  simplified, 
and  that  omissions  and  other  defects  should  be  supplied 
and  amended ;  therefore  the  people  of  the  state  of  New 
York,  represented  in  senate  and  assembly,  do  declare  and 
enact  as  foUows,"  &c.  Then  follow  the  chapters,  titles 
and  articles  into  which  the  act  is  divided,  each  containing 
a  preliminary  statement  of  the  subjects  to  which  they 
Fespectively  relate.  In  this  form  of  enactment  such  state- 
ments are  a  part  of  the  law  itself,  and  not  in  any  wise 
extrinsic  to  the  enacting  clause.  Their  office  is  solely  to 
control,  limit^  and  apply,  the  succeeding  provisions  of  the 
statute.  To  reject  them,  or  refuse  to  give  effect  to  them, 
according  to  th&r  fair  and  ordinary  import  and  under* 
standing,  would  be  to  make  the  law,  not  to  administer  it 
The  rule  I  have  thus  laid  down  has,  so  far  as  I  know, 
been  uniformly  applied  to  the  Revised  Statutes,  and  has 
also  been  followed  in  respect  to  the  Code  of  Procedure. 
(  WiUiam8  v.  The  Pecph,  45  Barh.  201.)  I  have  thus  briefly 
intimated  the  results  of  the  examination  which  I  have 
been  able  to  give  to  the  case.  It  follows  that,  either  there 
is  a  ea9U9  ami$su9  m  the  statute  on  this  subject,  or  the 
legislature  have  intentionally  left  the  vacancy  in  the  office 
of  m^or-general,  occurring  in  time  of  peace,  to  be  filled 
in  the  ordinary  way,  namely,  by  a  simple  devolution  of 
the  command  upon  the  officer  next  in  rank.  I  think  the 
latter  alternative  is  most  probable,  being  more  consonant 
with  the  nature,  organization  and  objects  of  the  militia 
system.  In  time  of  war  the  governor  is  expressly  vested 
with  the  power  of  appointment,  in  case  a  vacancy  occurs. 
{Laws  1862,  p.  899,  §85.)  And  it  seems  to  me  that  the  legis- 
lature, while  framing  a  code  of  laws  on  this  subject,  did, 
by  making  the  exercise  of  this  power  to  depend  upon  such 
an  exigency,  evince  a  clear  intention  not  to  intrust  the 
power  to  be  exercised  in  time  of  peace.    But  if  a  ecum 
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ofiitMttt  exists,  the  court  has  no  power  to  supply  it    My 
conclasion  is  that  the  people  are  entitled  to  judgment. 

Judgment  accordingly. 

[Kiiras  Spbcial  Tkbx,  October  28,  1868.  GUhert,  Justice.  The  abore  de- 
cision was  9MnD»6L,pr9firma,  at  a  ipeoeral  term  held  in  Kings  county,  Decem- 
ber, 19, 1868,  LoTT,  P.  J.  and  J.  F.  Babvard,  Gilbbbt  and  Tappak,  JJ.  pre- 
a&at ;  and  it  was  affirmed  uumimonsly  hj  the  Court  of  Appeals,  March  term, 
1869.] 
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The  statate  of  fiunds  does  not  require  that  the  authority  of  the  agent  contract- 
ing for  the  sale  of  lands  should  be  in  writing.  It  may  be  established  by 
parol,  and  it  will  be  hkferred,  where  the  principal  adopts  the  act  of  the 
agent. 

An  authority  to  sell,  given  to  one  whose  occupation  is  that  of  a  real  estate 
broker,  anthoriies  the  broker  to  sign  the  contract  and  bind  his  principal. 

In  an  action  to  recover  damages  for  the  breach  of  a  contract  to  sell  real  estate, 
the  proper  rale  of  damages  is  the  amount  paid  by  the  purchaser,  on  execut- 
ing the  contract,  together  with  the  difference  between  the  contract  price 
and  the  actual  value  of  the  premises,  at  the  time  the  contract  was  to  have 
been  performed. 

THIS  is  an  action  to  recover  damages  for  the  non-per- 
formance of  an  agreement  for  the  sale  of  real  estate. 
The  agreement  was  signed  on  behalf  of  the  defendant  by 
one  Poillon,  a  real  estate  broker,  who  testified  that  he  called 
on  the  defendant,  who  told  him  ^^  that  the  price  was  (6500 ; 
that  $4000  could  remain  on  the  property,  but  if  1  could  sell 
it  so  as  to  get  $2500  cash  in  place  Of  91500,  he  would  be 
very  much  pleased ; "  and  after  the  agreement  was  signed, 
Poillon  met  the  defendant  and  told  him  he  had  sold  the 
property  agreeably  to  his  terms,  receiving  $2000  in  money 
instead  of  (1500.  He  said  ^^all  right/'  and  passed  on. 
Again,  he  testified :  ^*  I  called  on  the  defendant  to  get  a 
Vol.  Un.  2 
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chance  to  sell  it.  He  authorized  me  to  sell  it  and  gave  me 
the  terms."  Again, "  I  wrote  him  a  letter  before  I  saw  him. 
He  called  at  my  office  then,  and  that  was  my  first  inter- 
view with  him.  That  was  when  he  gave  me  the  terms  as 
I  have  stated,  and  nothing  farther  took  place  between  us 
before  the  signing  of  the  contract  that  I  can  recollect.  He 
wanted  me  to  sell  it  on  these  terras,  if  I  could."  On  the 
day  of  the  contract,  the  broker  gave  the  defendant  writ- 
ten notice  of  it.  At  the  conclusion  of  the  plaintiff's  testi- 
mony the  defendant  moved  for  a  verdict  on  the  ground 
that  no  authority  had  been  shown  in  Poillon  to  execute  a 
written  contract  for  the  sale  of  the  premises,  and  that  no 
ratification  of  such  contract  by  the  defendant  had  been 
shown.    Which  was  denied,  and  the  defendant  excepted. 

At  the  conclusion  of  the  case,  the  court  charged  the  jury 
that  if  authority  was  given  to  Poillon,  as  he  stated,  to  sell 
the  property,  he  had  power  to  execute  the  written  contract 
and  bind  his  principal.     To  this  the  defendant  excepted. 

The  court  further  charged  the  jury  that  if  the  defend- 
ant was  liable  at  all,  he  was  bound,  not  only  to  refund  to 
the  plaintiff  the  $100  paid  by  him,  but  was  liable  also  for 
the  difference  tetweep  $5500,  the  contract  price,  and  the 
actual  value  of  the  premises  at  the  time  the  contract  was 
to  have  been  performed.  To  this  ruling  and  charge  of  the 
court  the  defendant  duly  excepted. 

The  jury  rendered  a  verdict  in  tiavor  of  the  plaintiff  for 
9250. 

The  defendant  thereupon  made  a  motion  for  a  new 
trial  upon  the  minutes  of  the  judge,  which  motion  was 
denied  by  the  court,  and  the  defendant  duly  excepted  to 
such  decision. 

The  defendant  appealed  from  the  judgment,  and  from 
the  order  denying  motion  for  a  new  trial 

Q-Bo,  &.  Seynoldsj  for  the  appellant.  I.  The  court 
charged  that  "if  authority  was  given  to  Poillon,  as  he 
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'9tate»y  to  sell  the  property,  he  had  power  to  execute  the 
written  contract  and  bind  his  principal."    This  leaves  oat 
any  question  as  to  ratification  of  the  contract^  (about  which 
there  was  a  conflict  of  evidence,)  and  makes  the  plaintiff's 
case  to  stand  on  the  agent's  original  authority.    We  sub- 
mit the  charge  was  wrong.    There  was  nothing  in  the 
terms  of  Poillon's  employment,  as  stated  by  himself,  giving 
him  more  than  the  usual  powers  of  a  broker.     The  de- 
fendant gave  him  the  terms,  in  part,  and  wanted  him  to 
sell  it,  if  he  could.    Sell  it  how  7  of  qpurse  as  a  broker ; 
that  was  his  business;  not  as  attorney,  for  he  was  not 
employed  as  such.    It  is  the  most  ordinary  expression  to 
speak  of  employing  a  broker  to  sell,  but  of  course  it  is 
perfectly  well  understood  that  his  business  is  simply  to 
negotiate.    Even  the  signing  of  a  contract  is  not  a  salej 
strictly  speaking,  because  real  estate  is  sold  only  by  deed. 
This  shows  that  the  term  ^'sell "  is  used  in  another  sense. 
Poillon  knew,  at  the  time,  that  the  property  was  in  the 
hands  of  another  broker  for  sale,  and  might  be  sold  by 
him.    He  does  not  dispute  the  defendant's  testimony  that 
he  so  told  hiin  at  the  time  of  the   employment.     The 
terms  of  the  mortgage  were  not  fixed ;  there  were  other 
particulars  to  be  adjusted  by  the  contract,  and  which  were 
not  left  to  him.    It  was,  therefore,  erroneous  to  charge 
the  jury,  as  matter  of  law,  that  absolute  power  was  given 
to  close  a  contract,  without  reference  to  the  principal ;  to 
say  the  least,  it  was  for  the  jury  to  construe  the  language 
in  the  light  of  the  circumstances,  and  say  whether  the 
employment  was  intended  by  the  defendant,  or  accepted 
by  Poillon  as  giving  such  power.    A  broker,  as  sneh,  has 
no  power  to  sign  the  contract.    He  has  performed  his 
whole  duty  (and  therefore  exhausted  his  powers)  when  he 
produces  a  suitable  customer  upon  the  terms  given.    If  he 
goes  further  it  must  be  as  attometfy  and  not  as  broker. 
{Coleman  v.  GarrigueSy  18  Barh.  60,  67,  68.     GUntwarth  v. 
Luther^  21  id.  145, 147.)    In  both  these  cases  the  broker 
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was  employed  ^^  to  sell."  In  the  first  case  some  proof  was 
given  of  cnstom,  but  that  is  not  made  a  point  in  the 
decision ;  in  fact,  it  is  not  even  alluded  to  in  the  opinion. 
Such  proof  is  supererogatory.  {See  last  case^  p.  147 ;  aUo 
Barnard  v.  Monncty  33  ffoto.  Pr.  440.) 

n.  The  charge,  as  to  the  rule  of  damages,  and  the 
refusal  to  charge  as  requested  on  that  subject,  was  errone- 
ous. In  the  absence  of  fraud  or  willful  violation  of  the 
contract  the  rule  is  the  same  as  in  eviction  after  convey- 
ance, to  wit,  the  recovery  of  the  price  paid,  with  interest. 
{BaMurm  v.  Muim,  2  Wend.  399,  405,  406.  Petere  v. 
MeKeony  4  JDenio,  646.  Otmger  v.  Weaver,  20  N.  Y.  Bep. 
140.)  The  defendant  refused  to  convey  to  the  plaintifl^ 
because  he  was,  or  supposed  himself  to  be,  under  superior 
obligations  to  another  party  who  paid  $250  less.  It  may 
be  said  it  was  his  own  folly  to  create  conflicting  obliga- 
tions ;  so  it  is  a  man's  own  folly  to  agree  to  make  title 
when  he  has  none ;  but  the  above  rule  applies  in  all  cases 
where  there  is  an  absence  of  fraud  or  willful  violation  of 
contract. 

D.  P.  Barnard,  for  the  respondent  L  It  is  not  neces- 
sary  that  the  authority  of  an  agent  to  make  a  written  con- 
tract should  be  in  writing.  An  authority  to  sell,  carries 
with  it  the  power  to  make  a  binding  contract.  {DyTeers 
v.  Ti>wmendj  24  N.  Y,  Bep,  57.  Nelson  v.  Covnng, 
6  flVK,  338.  2  Kent's  Cb»t.  796.  Mc  Whorter  v.  MeMahony 
10  Paigey  386.) 

n.  The  rule  of  damages  as  laid  down  by  the  court  was 
correct  (TruU  v.  Granger,  4  Seld  115^"  Brineherhoff  v. 
Phelps,  24  Barb.  100.    Bush  v.  «>fe,  28  N.  Y.  Mep.  261.) 

By  the  Court,  Oilbsrt,  J.  The  statute  of  frauds  does 
not  require  that  the  authority  of  the  agent  contracting  for 
the  sale  of  lands  should  be  in  writing.  It  may  be  estab- 
lished by  parol,  and  it  will  be  inferred,  where  the  princi- 


EINGS-DSGSMBER,  186a  2t 


Pringlo  9.  Spaaldmg. 


pal  adopts  the  act  of  the  agent  (More  v.  Snedburgk^ 
8  Paige,  606.  Mc  Wharter  v.  McMahany  10  id.  386.  Lauh 
renee  v.  Taylor,  5  HiU,  107.  Newton  v.  j8r<m«on,  3  JTem. 
594.)  Whether  an  authority  to  sell,  given  to  one  whose 
occupation  is  that  of  a  real  estate  broker,  authorizes  the 
broker  to  sign  the  contract,  is  the  question  presented. 

In  Coleman  v.  Q-arriguee,  (18  Barb.  68,)  this  court  held 
that  ^^  an  agent  within  the  meaning  of  the  statute  of  firauds, 
who  can  sign  the  name  of  the  owner  of  hmds  to  a  contract 
of  sale,  is  not  one  who  has  a  mere  authority  to  m^ke  a 
bargain  for  a  sale,  but  one  who  is  made  the  owner's  agent 
to  eign  his  name  to  the  contract  That  agency  is  not 
included  in  a  mere  authority  to  sell."  A  similar  view 
was  expressed  in  Glenttvorth  v.  LtUher,  in  this  court, 
(21  Barb.  145,)  and  by  the  Court  of  Appeals  in  Barnard 
V.  Monnotj  33  Sow.  Pr.  440.)  The  cases  of  Me  Whorter  v. 
MeMahan,  and  of  Lawrence  v.  Taylor,  {wfra^  afford  some 
countenance  to  this  position.  In  those  cases  the  authority, 
which  one  partner  possesses  by  virtue  of  the  partnership 
relation,  in  respect  to  land  belonging  to  the  partnership, 
was  evidently  deemed  insufiicient  to  authorize  him  to 
sign  a  contract  of  sale  in  the  name  of  his  copartner.  But 
it  has  been  repeatedly  held  that  an  express  power  to  sell, 
given  to  an  auctioneer,  embraces  the  requisite  authority 
to  sign  the  contract  of  sale.  Thus  in  Tailman  v.  Frank- 
lin, (14  N.  Y.  Bep.  591,)  this  language  is  used :  « The 
auctioneer  was  the  agent  of  the  owner  of  the  lots,  to 
effect  the  sale,  and  was  lawfully  authorized  to  sign  the 
writing  required  by  the  statute  of  frauds,  to  give  validity 
to  it"  In  Gkamplin  v.  Pariah,  (11  Paige,  411,)  the  chan- 
cellor held  that  "the  auctioneer  was  the  agent  of  the 
complainants  in  making  the  sale,  and  that  he  was  prob- 
ably authorized  by  them  to  execute  a  written  agreement 
to  the  purchaser  as  such  agent,  so  as  to  make  the  contract 
binding  on  them.''    And  in  Dykere  v.  Townsend,  24  JV^.  Y. 
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Bep,  57,)  which  involved  the  effect  of  that  provision  of  the 
statute  of  frauds  relative  to  contracts  for  the  sale  of  goods, 
which  requires  a  note  or  memorandum  of  the  contract,  to 
,  be  subscribed  by  the  party  to  be  charged  thereby,  or  by 
the  lawful  agent  of  such  party,  it  was  held  that  the  sub- 
scription of  an  agent,  who  had  authority  to  purchase  stock, 
"  was  a  sufficient  compliance  with  the  statute,  according  to 
the  settled  construction  which  had  been  given  to  it/' 
The  broad  proposition,  on  which  the  case  of  Coleman  v. 
Garrigu£S^  was  decided,  therefore,  cannot  be  sustained 
consistently  with  these  cases,  or  with  the  principle  which 
is  frequently  asserted  as  being  elementary  in  the  law  of 
agency,  namely,  that  an  authority  to  do  an  act,  includes 
an  authority  to  employ  whatever  means  are  necessary  to 
accomplish  a  due  execution  of  the  power. 

We  have  been  much  impressed  with  the  argument,  that 
even  an  express  power  to  sell,  given  to  a  rqpl  estate  broker, 
means  less  than  the  words  import,  and  ought  to  be 
restricted  within  the  limits  of  his  ordinary  duty  as  a 
broker,  which  is,  to  find  a  purchaser  who  is  willing  to 
accept  the  terms  of  the  seller.  But  it  is  difficult  to  assign 
any  satisfactorj'^  reason  why  any  different  effect  should  be 
given  to  the  language  of  the  power,  when  given  to  a  broker, 
than  when  given  to  an  auctioneer.  The  duty  of  both  is 
to  procure  a  purchaser,  the  auctioneer  by  attracting  a 
crowd  and  inducing  bids,  and  the  broker  by  hunting  for  a 
purchaser  and  persuading  him  to  purchase.  The  lack  of 
the  specific  power  to  sign  the  contract  can  be  inferred  with 
no  more  reason  in  the  one  case  than  in  the  other.  This 
construction  is,  no  doubt,  attended  with  danger  of  frauds 
and  perjuries,  but  it  must  rest  with  the  legislature  to 
change  the  law,  if  any  change  shall  be  necessary. 

If  these  views  are  correct,  the  defendant  was  bound  to 
perform  the  contract,  and  his  having  incurred  a  conflict- 
ing  obligation  in  respect  to  the  subject  of  the  sale,  aftbrds 
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no  excuse  for  his  refasal  to  perform,  in  a  legal  point  of 
view. 

The  role  of  damages  laid  down  by  the  court  was,  there- 
fore, correct 

The  judgment  and  order  denying  a  new  trial  should  be 
affirmed,  with  costs. 

[KnroB  Gbvbbal  Tbbm,  December  19,  1868.    ZaU,  /.  F.  Biamard,  Gilbert 
and  Tifpm,  Jnatioes.] 


Amos  A.  Sheldon  vs.  Samuel  Horton,  impleaded^  &c. 

Any  act  of  an  indorser  of  a  promissory  note,  calculated  to  put  the  holder  off 
his  guard,  and  prevent  him  from  treating  the  note  as  he  would  otherwise 
have  done,  is,  in  Judgment  of  law,  a  waiver  of  demand  and  notice. 

Thus,  where  the  holder  of  a  note  told  the  indorser,  sixteen  days  before  it  fell 
due,  that  the  maker  wanted  the  note  to  remain  another  year,  and  asked  him 
if  he  was  willing,  and  the  indorser  replied  that  he  was  willing  to  let  it 
remain,  and  at  the  same  time  took  the  note  and  looked  it  over,  and  said  it 
was  a  good  note ;  Seld  that  this  excused  a  demand,  and  notice  of  non- 
payment 

THIS  was  an  action  on  a  promissory  note  for  $400,  made 
by  William  H.  Horton,  on  the  3d  day  of  May,  1865, 
payable  to  Niles  Knickerbocker,  or  bearer,  one  year  after 
date,  with  interest  at  six  per  cent,  and  indorsed  by  Samuel 
Horton.  The  action  was  brought  against  maker  and 
indorser,  jointly,  but  Samuel  Horton,  the  indorser,  only, 
appeared.  On  the  19th  day  of  April,  1866,  Henry  H. 
Sheldon,  the  then  holder  of  the  note,  transferred  and 
delivered  it  to  the  plaintiff,  who  became  the  holder  and 
owner  thereof.  On  the  same  day,  and  previous  to  the 
delivery  of  the  note  to  the  plaintiff,  Henry  H.  Sheldon 
went  to  the  defendant  Samuel  Horton,  and  told  him  he 
had  the  note,  and  that  William  H.  Horton  wanted  it 
to  lie  another  year.    He  asked  Samuel  Horton  if  he 
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was  willing,  and  he  sidd  he  was ;  he  looked  it  over  and 
said  it  was  a  good  note.  The  note  was  then  passed  to  the 
plaintiff,  and  was  permitted  to  ran  another  year,  without 
any  demand  being  made.  At  the  expiration  of  said  year, 
to  wit,  on  the  3d  day  of  Hay,  1867,  the  plaintiff,  being 
still  the  holder  and  owner  of  said  note,  demanded  pay- 
ment  of  the  same  from  William  H.  Horton,  which  being 
refused,  he  notified  Samuel  Horton,  the  same  day,  that  he 
should  look  to  him  for  payment. 

ITo  part  of  the  note  having  been  paid,  this  action  was 
brought  for  the  recovery  of  the  amount  due  thereon. 

On  the  trial  at  the  circuit,  the  above  facts  were  estab- 
liahedy  and  a  verdict  found  by  the  jury,  for  the  plaintiff, 
against  both  defendants,  and  judgment  entered  accord- 
ingly. The  defendant  Samuel  Horton  moved,  upon  the 
minutes  of  the  judge,  to  set  aside  the  verdict,  and  for  a 
new  trial;  which  motion  was  denied.  And  from  the 
judgment  and  order  the  said  defendant  Samuel  Horton 
appealed. 

Homer  A.  Nelson,  for  the  appellant.  L  The  exceptions 
taken  to  the  rulings  of  the  judge  are  well  taken.  The 
conversation  of  the  19th  of  April  did  not  amount  to  a 
waiver  of  demand  of  payment  of  the  maker  of  the  note 
and  notice  of  non-payment  to  the  indorser.  A  stipulation 
of  the  indorser  to  waive  notice  does  not  dispense  with  the 
demand.  They  are  distinct  acts,  each  a  condition  prece- 
dent to  the  right  of  recovery.  (6  Mass.  R,  624.)  Parol 
testimony  to  show  that  an  indorser,  at  the  time  of  indorsing, 
agreed  that  he  would  be  liable,  notwithstanding  the  holder 
should  omit  to  present  for  payment  and  give  him  notice 
of  non-payment,  is  inadmissible,  because  it  goes  to  con-^ 
tradict  the  contract  of  indorsement  (DeOroot  v.  Blake^ 
AntK  N.  P.  299.)  Nothing  short  of  the  clearest  evidence 
of  assent,  express  or  implied,  on  the  part  of  indorsers  of  a 
promissory  note  will  amount  to  a  waiver  of  notice  of  pro- 
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test  {Oiwego  Sank  v.  Knofoery  HUl  ^  D.  Supp.  122.)  Ab 
to  ^^  waiver  of  protest/'  see  Coddington  y.  Datu,  (3  Denioy 
17,  and  1  Oomstockj  186.)  A  written  waiver  of  notice  of 
protest  does  not  amount  to  a  waiver  of  presentment  to  the* 
maker  at  its  maturity,  and  demand  of  payment  {Buckley 
T.  BrntUffy  42  Barh.  646;  aUo  9ee  Coghlan  v.  Binwwrey 
9  Bo$w.  453.)  Insolvency  of  the  maker  is  no  excuse. 
(12  Wend.  110.)  Sy  thd  most  liberal  construction  the 
most  that  can  be  claimed  is,  not  that  the  defendant  waived 
demand  and  notice,  but  that  he  assented  that  it  '^  should 
remain  another  year ;"  in  other  words,  that  it  should  be 
payable  two  years  from  date  instead  of  one  year  from  date, 
and  this  was  so  understood  b;  the  plaintiff,  for  he  under- 
took to  charge  Samuel  Horton  as  indorser  on  the  3d  of 
May,  1867. 

n.  The  demand  of  payment  and  notice  of  non-payment 
made  on  the  3d  of  May,  1867,  were  nugatory.  If  it  ^'  stood 
another  year"  it  would  fall  due  May  6,  1867,  that  being 
the  last  day  of  grace.  In  Oriffin  v.  G-off^  (12  John.  423,)  the 
note  was  demanded  on  the  day  named  for  payment,  and 
notice  given  to  the  indorser  on  the  third  day,  the  last  day 
of  grace,  and  it  was  held  that  the  demand  on  the  day 
named  was  nugatory.  The  notice  to  the  indorser  was  a 
nulliiy  for  want  of  a  demand  on  the  last  day.  The  maker 
as  well  as  the  indorser  is  entitled  to  the  three  days'  grace. 
{Hogan  v.  Cuyler,  8  Cawen^  203.)  A  suit  commenced  on 
the  third  day  of  grace  is  premature,  although  the  note  was 
previously  on  that  day  demanded  and  payment  refused, 
Notwithstanding  the  demand  and  refusal,  the  maker  has 
all  of  the  third  day  to  seek  the  holder  and  make  payment. 
{Osbpm  V.  MoncurBj  3  Wend.  170.)  Same  ruling  where 
suit  was  commenced  after  banking  hours  on  the  third  day 
of  grace  on  a  note  payable  at  a  bank.  {Smith  v.  Aylesworthy 
40  Barb.  104.) 

m.  A  new  trial  should  be  granted  to  this  appellant  on 
the  evidence.    The  facte  sworn  to  by  Henry  Sheldon 
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being  positively  denied  by  the  defendant,  this  indorser 
should  not  be  deprived  of  his  legal  rights^  as  such,  by  rea- 
son of  the  evidence  in  this  case. 

M.  Anthony f  for  the  respondent  I.  The  consent  by  the 
indorser,  Samuel  Horton,  before  the  maturity  of  the  note, 
to  have  the  time  of  payment  extended  for  one  year, 
operated  as  a  waiver  of  his  right  to  have  demand  made 
and  notice  given  him  of  its  non-payment  by  the  maker. 
(JEdfff.  on  Bills  and  Prom.  Notes,  633.  1  John.  Cos.  99. 
10  Wend.  504.     13  Barb.  163.    4  Campb.  285.) 

XL  The  delay  in  requiring  payment  of  the  note  by  the 
maker  during  the  period  of  one  year  being  with  the  con- 
sent of  the  indorser,  the  latter  is  not  thereby  discharged 
from  his  original  liability.  (17  John.  58.  1  OatneSy  121. 
12  Hasty  38.) 

in.  The  implied  waiver,  by  the  indorser,  of  demand 
and  notice,  being  equivalent  to  due  notice,  his  liability  is 
thereby  fixed,  and  no  subsequent  valid  agreement  between 
holder  and  maker,  for  giving  time,  is  necessary.  The 
delay  is  at  the  will  of  the  holder  during  the  period  covered 
by  the  consent  of  the  indorser.  (18  Easty  430.  17  John. 
176.  18  id.  327.)  If  the  drawer  be  consulted  and  his 
assent  be  given  before  any  arrangement  is  made,  he  is  a 
*  party  to  the  contract  extending  the  time  of  payment^  and 
cannot  complain  of  the  delay.  (3  Car.  ^  Payne,  456. 
6  Cimw.  J2.  444.) 

rV.  Although  no  consideration  for  the  delay  is  shown  in 
this  case,  still  it  has  been  decided  that  a  mere  agreement 
with  the  drawer  for  delay  without  any  consideration  for 
it,  and  without  any  communication  with,  or  assent  of  the 
indorser,  is  no  discharge  of  the  latter  after  he  has  been 
fixed  in  his  responsibility  by  the  refusal  of  the  drawee, 
and  due  notice  to  himself.  (12  Wheat,  554.)  In  this  case 
the  assent  of  the  indorser  to  the  delay  takes  the  place  of 
demand  and  notice  in  fixing  his  responsibility. 
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^  By  the  Courtj  Gilbert,  J.  We  are  of  opinion  that  the 
case  wad  correctly  disposed  of  at  the  circuit.  Any  act  of 
the  indorser,  calculated  to  put  the  holder  off  his  guard, 
and  prevent  him  from  treating  the  note  as  he  would  other- 
wise have  done,  is,  in  judgment  of  law,  a  waiver  of  demand 
and  notice.  {Fhipson  v.  KneUeTf  1  Stark.  116.  Leffingwdl 
V.  White^  1  John.  Can.  99.  Spencer  v.  Harvey,  17  WendL 
489.  Brace  v.  Lytle^  13  Barb.  167.  Taylor  v.  French, 
4  E.  B.  Smithy  458.  Amoskeag  Bank  v.  Moorcy  37  N.  H. 
Bep.  539.  Bidgway  v.  Bay,  13  Penn.  B.  208.  Barclay  v. 
Weaver,  19  id.  396.) 

Phipson  v.  Kneller  was  this.  Three  days  before  the  bill 
became  due,  Kneller,  the  drawer,  upon  inquiry  made  by 
the  holder,  told  him  that  the  bill,  when  due,  would  not 
be  paid  by  the  acceptor,  and 'said  he  would  not  give  his 
own  address,  but  would  call  in  a  few  days  and  inquire 
whether  the  bill  had  been  paid  or  not  Lord  Ellen- 
borough  held  that  '^no  legal  proposition  can  be  more 
clear  than  that,  when  a  party  saye,  my  residence  is  imma- 
terial,  I  will  iB<}uire  whether  the  bill  is  paid,  he  thereby 
dispenses  with  notice." 

In  Leffingwell  v.  White,  the  indorser  called  on  the  holder 
just  before  the  note  became  due,  and  proposed  to  give 
his  own  note  for  the  amount,  which  was  assented  to,  and 
during  the  negotiation  between  them,  the  note  fell  due. 
It  was  held  that  the  pending  negotiation  dispensed  with 
demand  and  notice.  In  Spencer  v.  Harvey,  the  indorser 
wrote  to  the.  holder,  a  few  days  before  maturity,  stating 
that  the  maker  had  failed,  acknowledging  his  liability  and 
asking  indulgence.  This  was  held  to  be  a  waiver  of  de- 
mand and  notice.  In  Bruce  v.  LytU,  it  was  held  that  a 
promise  made  by  the  indorser  to  the  holder,  the  day  before 
the  note  fell  due,  that  "  he  would  be  up  there  three  or 
four  days  afterwards,  and  pay  the  note  and  take  it  up," 
was  sufficient  to  dispense  with  demand  and  notice.  In 
Amoskeag  Bank  v.  Moore,  the  indorser,  a  few  days  before 
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the  matarity  of  the  note,  signed  the  following  agreement 
at  the  foot  of  the  note :  "  Septbr.  26, 1855.  We  hereby 
agree  that  the  above  note  may  be  extended  for  sixty 
days  from  this  date."  It  was  held  that  no*  demand  was 
necessary. 

In  Bidgway  v.  Day^  the  holder  wrote  to  the  indorser 
before  maturity,  informing  him  that  the  maker  could  not 
probably  pay,  and  offering  to  extend  the  time  of  payment, 
and  the  indorser  replied  he  was  '^  willing  to  extend  the 
time  for  thirty  days  longer,  and  of  course  will  stand 
responsible  for  the  payment  of  the  note  as  originally 
intended."  Held  a  waiver  of  all  demand  and  notice.  In 
Barklay  v.  Weaver^  the  same  effect  was  given  to  a  parol 
agreement  to  extend  the  time  of  payment. 

In  the  case  before  us,  the  holder  told  the  defendant 
sixteen  days  before  the  note  fell  due,  that  the  maker 
wanted  the  note  to  remain  another  year,  and  asked  him 
if  he  was  willing.  The  defendant  replied,  that  he  was 
willing  to  let  it  remain,  and  at  the  same  time  took  the 
note  and  looked  it  over,  and  said  it  was  a  good  note. 
After  such  an  arrangement  for  extending  the  time  of  pay- 
ment, a  demand  and  notice  would  have  been  useless,  and 
in  contravention  of  the  object  and  intention  of  the  parties. 
And  it  is  contrary  to  good  faith,  to  set  up  as  a  defense  a 
want  of  demand  and  notice,  which  had  been  caused  by 
the  forbearance  of  the  plaintiff. 

The  judgment  and  order  denying  a  new  trial  should  be 
affirmed,  with  costs. 

[KiHGs  Gbvbbal  Tsbx,  December  19,  1868.  LoUj  /.  F,  Barnard^  GUbcrt 
and  Tappm^  Justices. 
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The  legal  eflfect  of  a  wife's  nniting  with  her  husband  in  a  oonTeyanoe  of  his 
lands  is  to  release  her  dower.    Before  admeasarement)  she  has  no  interest 

•  or  estate  in  the  lands,  and  her  deed  operates  not  as  a  grant,  but  as  an 
estoppel. 

Ifhen  the  deed  of  the  hnsband  has  been  STofded,  at  the  salt  of  creditors,  on 
the  ground  that  it  was  nuule  with  intent  to  hinder,  delay  or  defhtnd  them, 
there  remains  an  estate  in  the  firaadulent  grantee,  which  is  sufficient  to  sup- 
port or  feed  this  estopppl ;  for  the  frandalent  deed  ii  good  and  effectual  as 
between  the  parties  to  it.  A  payment  by  the  fhiudulent  grantee  or  grantor 
to  the  creditors,  of  their  debts,  would  extinguish  the  same,  and  render  his 
title  nOkU 

WhateTer  consequence  may  ensue  from  proceedings  by  the  creditorB  m  mritum, 
upon  the  estate  fraudulently  conveyed,  is  attributable  to  the  statute,  which, 
in  congtmction  with  the  decree,  acts  directly  upon  such  estate,  and  divests 
■o  much  thereof  only,  as  may  be  necessary  to  obtain  satlsfitction  of  the 
claims  of  creditors ;  and  the  wife's  dower  in  that  part  of  the  estate  so  divested 
will  be  as  effectually  barred  as  in  the  part  which  may  remain  rested  in 
the  fraudulent  grantee.  There  cannot^  in  the  nature  of  the  case,  be  any 
severance. 

And  BO  if  the  whole  estate  be  taken  away ;  because  this  results  from  the 
enforcement  of  the  remedy,  and  not  because  the  fraudulent  deed  conveyed 
nothing  to  the  grantee. 

Where  a  wife,  after  having  knowingly  and  designedly  participated  in  her  hus- 
band's fraud,  by  Joining  with  him  in  conveying  his  land  to  a  third  person, 
for  the  purpose  of  defrauding  his  creditors,  takes  from  such  fraudulent 
grantee  a  conveyance  of  the  same  premises,  the  court  will  not  help  her  to 
undo  the  consequences  of  her  acts,  one  of  which  was  to  accept  a  merger  of 
hev  dower,  in  the  fee  conveyed  to  her. 

As  a  wife  cannot  be  endowed  of  her  own  lands,  the  taking  of  such  a  convejr- 
anoe  will  destroy  the  claim,  if  any,  which  previously  existed. 

Where'the  plaintiff,  having  a  claim  of  dower  in  premises  advertised  to  be  sold 
by  a'reoeiver,  attended  the  sale,  and  requested  the  defendant  to  purchase  the 
property,  stating  that  she  had  no  claim  thereon,  <m  the  faith  of  which  the 
defendant  became  the  purchaser,  and  the  plaintiff  subsequentiy  took  a  lease 
of  the  premises,  from  him ;  Sekl  that  these  circumstances  worked  a  perfect 
and  effectual  ettppp^l  inpaU^  against  any  claim  or  title  of  the  plaintiff  in  hos- 
tility to  that  which  the  defendant  acquired  at  such  sale.    Lott,  J.  dissented. 

APPEAL  by  the  plaintiff  from  a  jtidgment  ordered  at  a 
special  term,  on  a  trial  before  the  court;  withont  a  jury. 
The  plaintiff^  as  the  widow  of  Patrick  Maloney,  deceased. 
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brought  this  action  to  recover  her  dower  interest  in  cer- 
tain real  estate  situate  at  Hunter's  Point,  Queens  county. 
The  facts  are  briefly  these :  Patrick  Maloney,  being  the 
owner  of  the  premises  described  in  the  complaint,  on  the 
11th  of  November,  1864,  conveyed  the  premises  to  his 
brother,  Michael  Maloney,  for  the  nominal  consideration 
of  $1.  The  plaintiff,  Eliza  Maloney,  joined  in  this  con- 
veyance and  released  her  dower ;  and  on  the  28th  of  De- 
cember, 1864,  Michael  Maloney  conveyed  the  premises  in 
fee  to  the  plaintiftl  Both  of  these  conveyances  were  duly 
acknowledged  and  recorded  in  the  office  of  the  clerk  of 
Queens  county.  In  March,  1865,  judgment  was  recovered 
against  Patrick  Maloney  for  J1946.14.  Subsequently,  upon 
proceedings  supplementary  to  execution,  a  receiver  of  the 
property,  &c.  of  Patrick  Maloney  was  appointed.  On  the 
10th  of  April,  1865,  the  receiver  brought  an  action  in  tha 
Supreme  Court  against  Patrick  Maloney,  Eliza  Maloney 
and  Michael  Maloney,  for  the  purpose  of  having  the  above 
mentioned  conveyances  set  aside  and  declared  fraudulent 
and  void  a^  to  creditors  of  Patrick  Maloney.  All  of  the 
defendants  appeared  and  answered  the  complaint.  The 
issues  so  joined  were  tried,  and  judgment  was,  on  the  17th 
of  November,  1865,  rendered,  declaring  that  the  convey- 
ances were  void,  as  having  been  made  to  hinder  and 
defraud  creditors ;  and  directing  the  premises  to  be  sold ; 
and  further  ordering  that  any  of  the  parties  who  should  be 
in  possession  should  deliver  possession  thereof  to  ihh  pur- 
chaser. Under  this  order,  the  receiver  sold  the  premises 
to  John  J.  Conklin  for  J6100,  subject  to  a  mortgage  of 
$750,  and  Conklin  assigned  his  bid  to  the  defendant 
Horan.  On  the  morning  of  the  sale,  and  prior  to  the 
property  being  offered  for  sale,  the  plaintiff  called  at 
Horan's  place  of  business  and  asked  him  to  attend  and 
bid,  informing  him  that  she  had  no  claim  upon  the  prop- 
erty. Conklin^  the  purchaser,  was  present  at  this  time. 
The  plaintiff,  Horan  and  Conklin  attended  the  sale^  and 
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were  present  when  the  terms  of  sale  were  read,  by  which 
it  was  stated  that  the  premises  would  be  sold  subject  to 
the  9750  mortgage.  The  report  of  sale  having  been  con- 
firmed, the  receiver,  on  the  Slst  of  July,  1867,  conveyed 
the  premises  to  John  Horan.  The  price  paid  was  the  full 
value  of  the  premises  at  the  time  of  sale. 

The  court  found  the  above  facts,  substantially ;  and  as  a 
conclusion  of  law  decided  and  determined  that  the  plain- 
tiff had  no  estate  of  dower  in  the  premises  described  in  the 
complaint,  and  that  judgment  should  be  rendered  for  the 
defendant  dismissing  the  complaint,  with  costs. 

Amasa  A.  Bedfield,  for  the  appellant  I.  1.  It  has  been 
said  that  the  right  that  a  dowress  has  to  her  dower  is  not 
only  a  legal  right,  and  so  adjudged  in  law,  but  she  has 
also  a  moral  right,  to  be  provided  for,  and  have  a  mainte- 
nance and  sustenance  out  of  her  husband's  estate,  to  live 
upon.  She  is  therefore  in  the  care  of  the  law^  and  a  favorite 
of  the  law.  And  upon  this  moral  law  is  the  law  of  England 
founded  as  to  the  right  of  dower.  (1  Story's  JSq.  Jur.  §  629.) 
.  *^Her  estate  is  favored  in  the  law,  and  proceedings  having 
in  view  its  enforcement  or  establishment  should  be  en- 
couraged rather  than  defeated."  {In  re  Sipperly^  44  Barb. 
370.)  2.  It  is  the  rule  of  the  common  law,  and  is  incor- 
porated in  the  statutes  of  this  state,  that  nothing  that  the 
husband  can  do — no  act,  deed  or  conveyance  of  his,  or 
judgment  or  decree  confessed  by  or  recovered  against 
him,  shall  prejudice  the  wife's  right  to  her  dower.  {Denton 
v.  Nanny,  8  Barb.  618.     1  R.  8.  742,  §  16.) 

n.  1.  A  release  of  dower  can  operate  only  as  a  release. 
It  must  accompany  the  conveyance  of  another,  and  ceases 
to  operate  with  that  It  cannot  operate  as  the  transfer  of 
an  independent  estate.  If  the  principal  instrument  (the 
deed  or  the  mortgage,  as  the  case  may  be)  is  canceled,  or 
never  takes  effect,  or  ceases  to  operate,  the  release  of 
dower  falls  with  it    The  right  of  dower  revives.     (J?aZ- 
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ttead  V.  Eldridgej  2  HaUt.  392.  Douglas  v.  McCotfy  5  Ohio 
Bep.  627.  PaweU  v.  Moriucn,  ^c.  Mfg.  Qo,^  3  Ma»(m^  347. 
JHaS  V.  Savage^  4  W.  273.  Bcarker  v.  Parker^  17  jl/a««.  iJcp. 
564,  afu2  <7a«e«  cife(2  i^Zoic^.)  2.  In  this  case  the  deed,  in 
which  and  by  which  she  released  her  dower,  was  by  a 
competent  tribunal  declared  void.  It  then  instantly  ceased 
to  operate.  The  estate  upon  which  the  release  was  de- 
signed to  operate  was  defeated ;  the  grantee  could  claim 
nothing,  and  in  the  absence  of  fraud  on  her  part,  her  right 
of  dower  was  restored.    In  Bummen  v.  Bahhj  (13  ,iZ2.  Bep. 

w 

483,)  the  creditors  of  the  grantor  avoided  the  conveyance 
of  the  husband  and  wife,  and  it  was  held  that  thereby  the 
estate  upon  which  the  release  of  dower  was  designed  to 
operate  was  defeated.  Hence  the  widow  should  be  re« 
stored  to  her  right  of  dower.  {See  also  Blair  v.  Sarrisony 
11  III.  Bep.  384.)  In  Stinson  v.  SummerSy  (9  Mass.  Bep. 
143,)  it  was  decided  that  where  a  wife  releases  her  claim  of 
dower  by  joining  her  husband  in  a  conveyance,  and  the 
purchaser  recovers  damages  of  the  husband  for  breach  of 
covenant  of  title,  the  release  of  the  dower  then  becomes 
void  and  does  not  bar  her  right  of  dower  after  her  hus- 
band's death.  The  reason  is  that  by  defeating  the  estate 
upon  which  the  release  of  dower  was  intended  to  operate, 
the  purchaser  can  claim  nothing  by  his  deed. 

III.  The  plaintiff  further  claims  tha>t  she  is  not  estopped 
from  claiming  her  dower,  by  reason  of  her  having  joined 
in  the  fraudulent  conveyance  of  her  husband,  because, 
1.  The  defendant  is  a  stranger  to  the  release.  He  is  a 
third  party  with  notice.  He  can  derive  no  advantage  from 
it  As  against  him  she  is  not  estopped,  for  by  the  well 
known  maxim,  estoppels  must  be  mutual  and  reciprocal.  A 
release  of  dower  is  binding  only  as  against  the  releasee 
and  his  privies.  {lAti^freed  v.  Orochery  30  Maine  Bep.  192. 
Harriman  v.  Orayj  49  id.  5IS7.  Pixley  v.  Bennett^  11  Mass. 
Bep.  298.  Bhdn  v.  Earrismj  11  iS.  Bep.  384.  Bobinsan  v. 
Bates,  3  Mete.  40.     Tatfhr  v.  Fowler,  18  Ohio  Bep.  567. 
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Woodward  v.  Paige,  5  id.  70.  KetMmHUr  v.  Van  Benneher, 
10  id.  63.  SummerM  v.  JBabb.  IZ  IlL  Sep.  483.  QbreY. 
CatheTy  23  id.  634.  Sarriion  v.  Eldridge,  2  HaUtead,  392. 
^wAori  V.  STaJUri,  JS«m>  j^g.  So.  C.  128.  Pier«m  v.  Wilr 
liame,  23  Mm.  JS^j?.  64  Randolph  v.  Dom,  3  How.  MUe.  205. 
(7r^  V.  MeOuney  23  Pa.  /9^.  447,  451.)  2.  Is  the  defend- 
ant a  privy  to  this  void  deed,  or  to  the  plaintiff's  release? 
He  derives  no  title  from  the  plaintiff  nor  from  the  frandu* 
lent  grantee.  On  the  contrary,  he  holds  in  direct  opposi- 
tion to  them.  His  title  is  predicated  on  the  absolute 
nullity  of  that  deed  and  release.  He  is  not  in  any  way 
a  privy  to  it  (See  KetzmiUer  v.  Benseelaer,  10  Ohio  St.  63 ; 
Ti^br  v.  Fowler,  18  Ohio  B.  567;  Sarrieon  v.  Eldridge,  2 
jEra2i^.392;  a^a  v.  (7a^A«r,  23 i22L  £.  634 ;  Boberteony.Batee^ 
3  Mete.  40.)  3.  But  admit,  if  it  is  consistent  with  common 
reason  to  do  so,  that  the  defendant  is  in  some  way  a  privy 
to  the  fraadalent  deed.  Ye£  the  widow  is  not  estopped. 
This  deed  was  adjudged  void  on  the  sole  ground  of  an 
intent  on  the  part  of  her  husband  to  thereby  hinder,  delay 
and  defraud  his  creditors.  There  is  not  a  suspicion  that 
the  wife  was  a  party  to  this  fraud.  She  could  not  have  been 
a  party  to  it,  for  the  sufficient  reason  that  by  her  release 
she  placed  nothing  beyond  the  reach  of  creditors,  to  which 
they  were  entitled,  or  could  obtain  by  any  process  of  law. 
She  is  not  a  fraudulent  grantor.  The  case  of  Winehip  v. 
JLamberton,  referred  to  in  Woodworth  v.  Paige,  (5  Ohio  St. 
70,)  is  in  point  In  that  case  lands  had  been  conveyed 
without  oonsideriition,  and  in  fraud  of  the  creditors  of  the 
husband.  Judgment  having  been  afterwards  recovered 
against  the  husband,  and  execution  levied,  the  lands  were 
sold  and  conveyed  by  the  sheriff.  The  purchasers  at  the 
sheriff's  sale  brought  ejectment  against  the  fraudulent 
grantees,  and  recovered  on  the  ground  of  the  fraud  in  the 
conveyance.  On  a  bill  filed  to  quiet  their  title,  the  ques- 
tion of  the  right  of  dower  of  the  widow  of  the  fraudulent 
Vol.  LHI.  3 
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gi*antor  arose,  and  it  was  held  that  she  was  entitled  to  it. 
(See  'also  MiOer  v.  Wihon,  15  Ohio  St.  Sep.  108,  117.) 

IV.  I  am  unable  to  find  any  case  in  this  or  any  other 
state,  which  on  a  close  examination  will  be  found  to  con- 
flict with  the  principles  established  as  the  law  in  the  fore* 
going  cases.  1.  The  head  note  of  the  case  o{  Manhattan  Co. 
V.  HverUany  (6  Paige^  457,)  states  a  contrary  doctrine,  and 
a  doctrine,  too,  entirely  contrary  to  that  adjudged  by  the 
court  in  that  case.  That  case  was  this :  One  Evertson, 
being  in  embarrassed  circumstances,  conveyed  certain  real 
estate  to  his  son,  his  wife  uniting  in  the  deed.  The  son 
executed  back  a  declaration  of  trust  to  sell  the  propertj^ 
pay  the  incumbrances  and  then  to  pay  one  Enrot  91500. 
After  a  foreclosure  and  sale  of  the  premises  on  an  applica- 
tion for  a  distribution  of  the  surplus  moneys,  the  widow 
of  Evertson  (he  having  in  the  meantime  died)  claimed  her 
thirds  out  of  the  surplus.  Tfhe  vice-chancellor  refused  to 
allow  her  dower  and  the  chancellor  sustained  his  decision. 
But  the  fietots'of  this  case,  and  the  ground  upon  which  the 
decision  was  placed,  are  essentially  different  from  those 
cited  above  and  from  the  one  at  the  bar.  It  is  true,  that 
no  consideration  was  paid  by  the  grantee  in  that  ease,  but 
the  conveyance  was  made  upon  certain  trusts  duly  specified 
in  writing,  which  were  pronounced  fair  and  honest  by  the 
vice-chancellor,  and  to  the  extent  of  which  the' deeds  were 
sustained  by  both  him  and  the  chancellor.  As  against  the 
grantors,  therefore,  and,  to  the  extent  of  those  trusts,  as 
against  subsequent  incumbrances  also,  the  grantee  was 
lawfully  invested  with  the  legal  title  for  a  proper  purpose. 
The  only  interest,  if  any,  remaining  in  the  husband,  was  a 
resulting  trust,  and  this  was  a  mere  equity,  of  which 
(before  the  Revised  Statutes)  the  widow  was  not  endow- 
able ;  it  followed  that  she  was  not  entitled  to  dower  in  the 
surplus  arising  from  the  sale  of  the  lands.  The  difference 
between  a  case  of  this  character  and  one  where  the  con- 
veyance was  for  the  sole  and  only  purpose  of  defeating 
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creditors,  and  is  withoat  any  consideration  whatever^  is 
clearly  and  distinctly  marked.  {See  1  Soribner  on  Dower, 
617,  §  9.)  2.  The  only  other  case  is  a  case  in  the  New  York 
Superior  Court,  Meyer  v.  Mohr,  (1  Mob.  333,)  in  which,  on 
setting  aside  a  conveyance  made  by  husband  and  wife  as 
being  void  as  against  creditors,  the  referee  decreed  that 
the  husband  and  wife  should  join  in  a  new  conveyance  to 
a  receiver  for  the  benefit  of  creditors*  This  part  of  the 
decree  does  not  appear  to  have  been  argued,  and  the  court 
affirmed  that  part  of  the  report  by  a  paragraph,  evidently 
without  much  consideration.  But  it  does  not  appear  in 
the  case,  but  that  the  wife  was  ^  party  to  the  fiaud.  And 
also  it  may  be  that  the  decree  was  so  made  to  quiet  the 
title  as  against  the  fraudulent  deed,  which  by  the  same 
decree  was  declared  void.  The  widow  might  still  claim 
her  dower.  3.  The  principle  contended  for  is  at  the 
foundation  of  the  case  of  Wuwall  v.  J7afi,  (3  Paige^  313,) 
where  it  was  held  that  the  wife  is  not  affected  by  the 
fraudulent  acts  of  the  husband  in  consummating  his  con- 
tracts of  sale,  although  she  unites  with  him  in  a  convey- 
ance of  the  lands.  Thus  in  this  case,  a  vendor  of  a  lot  of 
land  secretly  intended  to  sell  only  a  part  of  a  lot,  but  made 
the  vendee  to  understand  that  he  was  buying  the  whole 
of  it,  and  only  a  part  of  the  lot  was  included  in  the  deed, 
for  which  the  vendee  paid  the  vendor  the  entire  consider- 
ation intended  by  him  to  be  given  for  the  whole  lot  The 
court  compelled  the  vendor  to  execute  to  the  vendee  a 
conveyance  of  the  whole.  But  the  wife  not  being  privy  to 
the  fraud  attempted  to  be  practiced  upon  the  purchaser, 
although  she  had  joined  in  the  deed,  the  court  refused  to 
compel  her  to  join  in  the  new  conveyance. 

Y.  Some  intimation  was  made  at  the  trial,  that  the  facts 
found  in  paragraph  eight  of  the  findings,  (viz.  as  to  the 
plaintiff's  statement  to  Horan,  that  she  had  no  claim  upon 
the  property,)  created  an  equitable  estoppel  against  the 
plaintiff's  claim  for  dower.    1.  It  is  only  necessary  on  this 
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head  to  remark  that  there  was  no  proofs  and  is  no  finding, 
that  she  intended  to  niislead.  This  is  necessary.  (Law- 
rence V.  Brownj  S  N.  T.  Rep.  394.  Chautauqua  Co.  Bank  v. 
WhiUj  6  id.  236.  Jewett  v.  MiOer,  10  id.  402.)  N<m  eonetat, 
hnt  she  requested  Horan  to  purchase,  because  he  was  her 
friend  and  she  could  buy  her  homestead  back  from  him  on 
better  terms  than  she  could  get  from  a  stranger.  And,  in- 
deed, the  plaintiff  swore  on  the  trial  that  this  was  the  object 
of  her  request.  2.  The  defendant  was  not  misled.  There 
was  no  proof,  and  is  no  finding  that  he  placed  any  reliance 
npon  her  statements.  What  man  of  ordinary  capacity,  in 
buying  a  piece  of  real  property,  relies  upon  the  statements 
of  a  woman  as  to  the  title  ?  He  knew  that  she  was  Malo- 
ney's  widow.  3.  He  did  not  act  upon  her  statements. 
Another  man  bought  the  property  at  the  public  sale. 
Only  ten  per  cent  was  paid  down.  Afterwards  Horan 
bought  the  bid,  having  in  the  mean  time  ample  opportu- 
nity to  search  the  title  through  a  lawyer,  as  indeed  he  did, 
as  testified  to  on  the  trial. 

YI.  K  this  plaintiff  is  turned  out  of  court,  and  deprived 
of  "  that  moral  and  legal  right  of  dower,*'  are  '*  her  pro- 
ceedings, having  in  view  its  enforcement,  encouraged  7" 
Is  she  anv  lon^rer  ^  in  the  care  of  the  law  and  the  favorite 
of  the  law  Y'  She  is  rather  its  Victim :  and  the  principles 
of  law  which  she  had  supposed  to  be  the  sure  protection 
for  the  weakness  of  her  sex,  are  become  the  instruments 

■ 

of  her  impoverishment 

John  J.  Armetrongy  for  the  respondent  I  The  plaintiff, 
Eliza  Maloney,  having  been  a  party  to  the  conveyance  to 
Michael  Maloney,  her  right  of  dower  to  the  premises  in 
question  was  extinguished,  although  the  conveyance  was 
subsequently  declared  fraudulent  and  void  as  to  creditors. 
As  against  herself  and  husband  the  deed  would  remain  a 
bar.  {Den  v.  JohmoTij  3  Earrietm,  87.  Manhatian  Co.  v. 
HverUan,  6  Paige^  457.    JUetfer  v.  Mohr,  1  Bob.  333)    The 
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plaidtiff  having  joined  witli  her  husband^  with  the  intent 
to  defraud  his  creditors,  and  this  object  having  been  frus- 
trated, the  court  will  not  now  allow  her  to  commit  another 
fraud  by  a  repudiation  of  her  own  deed.  As  was  well 
said  by  the  Superior  Court,  in  Ist  Bobertion,  she  having 
united  in  the  fraudulent  deed,  <'  she  thereby  divested  her- 
self  of  her  inchoate  right  of  dower,  and  must  abide  the 
consequences."  The  following  cases  also  sustain  the  prin- 
ciple upon  which  the  decision  of  the  court  below  is  based : 
OBbame  v.  Mo$9^  (7  John.  161 :)  Jackson  v.  Q^armeyy  (16  id. 
189 ;)  1  Stofy'i  Eq.  Jut.  Redf,  N.  §  371. 

IL  The  order  of  the  court  under  which  the  premises 
were  sold,  having  directed  a  sale  of  the  premises  (without 
reserving  or  excepting  any  right  or  interest  of  Mrs.  Ma- 
loney) she  (being  a  party  to  it,)  is  concluded  by  the 
decree,  and  is  barred  from  claiming  dower  in  the  land,  as 
against  the  purchaser  under  that  decree.  This  decree  is 
conclusive  upon  the  parties  to  It,  not  only  as  to  the  matter 
actually  determined,  but  as  to  every  matter  which  the 
parties  might  have  litigated  and  have  had  decided  as 
incident  to  the  subject  matter  of  the  litigation,  or  ooming 
within  the  purview  of  the  action,  whether  as  matters  of 
claim  or  defense.  {BarriB  v.  HarrUy  36  Barb,  88.  Haye% 
v.  Ree%ey  34  id,  151.  Gardiner  v.  MilU,  5  Oill.  94.)  Especi- 
ally should  this  be  so  when  it  appears  that  the  receiver 
sold  the  premises  without  making  any  reservation  of 
dower,  and  that  the  sale  was  duly  confirmed.  Mrs.  Ma- 
loney, being  a  party  to  the  action,  is  concluded  by  the 
order  of  confirmation,  as  well  as  the  original  decree. 

m  The  plaintiff,  on  the  day  of  sale^  requested  Mr. 
Horan  to  attend  and  bid,  averring  that  she  had  no  right 
or  interest  in  the  property.  She  was  present  and  heard 
the  terms  of  sale  read,  in  which  it  was  stated  that  the 
premises  would  be  sold  subject  to  the  mortgage  to  the 
trustees  of  Union  College,  and  did  not  make  a  claim  of 
any  right  or  interest  in  the  premises.    Under  these  cir- 
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cumstances,  the  premises  were  sold  and  a  fall  price  paid 
therefor.  We  think  she  is  estopped  from  setting  up  her 
claim  to  dower.  These  questions  of  estoppel  are  not  in 
general  controlled  bj  technical  rules,  but  are  usually  / 
determined  upon  principles  of  equity  and  good  conscience ; 
the  rule  being  that  when  a  party  procures,  or  even  acqui- 
esces in  the  disposition  of  his  property  by  another,  under 
color  of  tAle,  he  shall  be  bound  by  such  disposition. 
(Smiky  V.  Wrighty  2  Ohio  B.  606.  JEllis  v.  Diirfy,  1  Carter, 
661.  Tat<m  V.  NeUon^  27  Barb.  595.  Wood  v,  Seeltfy 
32  N.  Y.  Rep.  105.)  This  estoppel  attaches  itself  to  the 
land,  and  can  be  asserted  in  behalf  of  the  grantee  of  the 
immediate  purchaser.  (  Wood  v.  Seelt/j  32  N.  T.  Bep.  supraj 
and  cases  there  cited  hy  Denioy  J.  at  p,  116.)  The  whole 
conduct  of  the  plaintiff  shows  not  only  that  she  was  a  party 
to  the  effort  of  her  husband  to  defraud  his  creditors,  but 
that  she  nau)  seeks,  after  inducing  Mr.  Horan  to  pay  a  full 
price  for  the  land,  upon  a  belief  that  she  had  no  interest 
in  the  property,  to  commit  a  fraud  upon  him  by  means  of 
this  action  for  dower.  It  is  not  until  after  the  deed  is 
delivered,  and  the  full  purchase  money  paid,  that  she 
presents  her  claim.  Her  claim  for  dower  should  be  against 
the  surplus  money,  and  not  against  the  land  sold  to  the 
defendant  Horan. 

Gilbert,  J.  The  legal  effect  of  a  wife's  uniting  with 
her  husband  in  a  conveyance  of  his  lands,  is  to  release  her 
dower.  Before  admeasurement,  she  has  no  interest  or 
estate  in  the  lands,  and  her  deed  operates  not  as  a  grant, 
but  as  an  estoppel.  {Oreen  v.  Putnam^  1  Barb.  500. 
Moore  v.  Mayor^  ^c,  4  Beld.  110.) 

When  the  deed  of  the  husband  has  been  avoided,  at  the 
suit  of  creditors,  on  the  ground  that  it  was  made  with 
intent  to  hinder,  delay  or  defraud  them,  there  remains  an 
estate  in  the  fraudulent  grantee,  which  is  sufficient  to 
support  or  feed  this  estoppel ;  for  the  fraudulent  deed  is 
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good  and  effectual  as  between  the  parties  to  it.  A  pay- 
ment by  the  fraudulent  grantee  or  grantor  to  the  creditors, 
of  their  debts,  would  extinguish  the  same,  and  render  his 
title  valid.  The  relation  of  the  creditors  to  the  property 
is  analogous  to  that  of  eestuu  que  trtuty  in  a  trust  resulting 
under  the  statute  of  uses  and  trusts.  (1  J2.  S.  728,  §  52. 
Q-arfield  v.  Satmakery  15  N.  Y.  Rep.  483.)  Whatever  con- 
sequence may  ensue  from  proceedings  by  the  creditors  m 
invUum  for  the  enforcement  of  their  remedy,  upon  the 
estate  fraudulently  conveyed,  is  attributable  to  the  statute, 
which,  in  coigunction  with  the  decree,  acts  directly  upon 
Buch  estate,  and  divests  so  much  thereof  only  as  may  be 
necessary  to  obtain  satisfaction  of  the  claims  of  creditors; 
and  the  wife's  dower  in  that  part  of  the  estate  so  divested 
will  be  as  effectually  barred  as  in  the  part  which  may 
remain  vested  in  the  fraudulent  grantee.  There  cannot, 
in  the  nature  of  the  case,  be  any  severance.  And  so  if  the 
whole  estate  be  taken  away ;  because  this  results  from  the 
enforcement  of  the  remedy,  and  not  because  the  fraud- 
ulent deed  conveyed  nothing  to  the  grantee.  {See  Man- 
hattan Co.  V.  Uvertsony  6  Paige^  457 ;  Met/er  v.  Mohrj  1  Mob. 
333;  Den  v.  Johnson^  3  Sarris,  87.)  The  contrary  doc- 
trine has  been  held  in  some  of  our  sister  states,  but  upon 
grounds  which  are  not  satisfactory  to  us.  {Bobinson  v. 
Bales,  3  Mete.  40;  Woodworth  v.  Paige,  5  Ohio  B.  70. 
MiUer  v.  Wihon,  15  id.  108.  Piereon  v.  Williams,  23  Miss. 
5.64.) 

It  appears  that  the  plaintiff  took  a  conveyance  of  the 
estate  conveyed  by  her  husband  from  the  fraudulent 
grantee,  and  that  this  was  done  in  furtherance  of  the 
original  intent  to  defraud.  Having  participated  knowingly 
and  designedly  in  this  fraud,  the  court  will  not  help  her 
to  undo  the  consequences  of  her  acts,  one  of  which  was  to 
accept  a  merger  of  her  dower,  in  the  fee  conveyed  to  her. 
As  she  cannot  be  endowed  of  her  own  lands,  the  taking 
of  this  conveyance  destroyed  the  claim,  if  any,  which 
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existed  before.  And,  as  we  have  seen,  the  avoidance  of 
such  a  conveyance,  by  creditors,  still  leaves  the  convey- 
ance efiectnal  as  to  all  the  estate  conveyed,  except  that 
which  shall  be  divested  for  the  purpose  of  paying  them ; 
and  if  this  takes  the  whole  estate,  it  is  not  because  the 
deed  is  absolutely  void,  but  because  the  statute  authorizes 
it,  and  it  is  necessary  to  enforce  the  decree. 

We  think  also  that  the  plaintiff's  statement  to  the  de- 
fendant at  the  sale,  that  she  had  no  claim  upon  the  prop- 
erty, and  her  request  to  him  to  purchase,  on  the  faith  of 
which  he  became  the  purchaser,  and  her  taking  a  lease 
from  the  defendant  after  the  purchase,  work  a  perfect  and 
effectual  estoppel  in  pais  against  any  claim  or  title  in  hos- 
tility to  that  which  the  defendant  acquired  at  such  sale. 
{Dttugrejf  v.  Topping,  4  Paige,  94  Smileff  v.  Wright,  2  Ohio  E. 
511.  Titton  V.  Nehon,  27  Barb.  595.  Wood  v.  Seely,  32.  J^.  Y 
Bep.  106.) 

We  are,  therefore,  of  opinion  that  the  judgment  should 
be  affirmed,  with  costs. 

J.  P.  Barkarb  and  Tappbn,  JJ.  concurred. . 

LoTT,  J.  concurred,  except  as  to  an  estoppel  in  pais. 

Judgment  affirmed. 

[Euros  GsNESAL  Tmx,  Deoember  19,  186S.  Lott,  J.  F.  Barnard^  GUberi 
and  Ttippm,  JiuticeB.] 
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Where,  in  an  action  to  recover  a  balance  due  on  a  contract  made  between  Ibe 
plainti£f 's  intestate  and  th»  defendant,  there  was  but  one  qnestion  of  fact 
between  the  parlies  determined  by  the  Jnry,  tIz.  whether  the  defendant  had 
paid  the  amount  agreed  to  be  paid,  and  the  defendant's  daim  that  it  had 
be«i  paid,  was  supported  by  proof  tending  to  show  that  one  L.  who  had 
reodred  the  money,  was  a  partner  in  the  contract  with  the  plaintiff's  intes- 
tate, and  also  by  evidence  that  the  plaintiff  had  in  fact  authorized  the 
defendant  to  pay  L.;  and  the  Jury,  npon  conflicting  evidence,  found  for  the 
plaintiff;  Bddj  that  it  must  be  considered  as  finally  settled  that  the  plain- 
tiff's intestate,  alone,  was  the  contnustor,  and  that  the  plaintiff  did  not  give 
the  defendant  any  authority  to  pay  to,  or  L.  any  authority  to  receive,  for 
her,  the  payment  for  the  work. 

And  it  being  conceded  that  L.  did  superintend  the  work,  having  been  employed 
by  the  deceased  contractor,  and  cdntinuing  to  superintend  the  same  undet 
the  plaintiff  as  adnOnistratrix  of  the  latter;  JEW  that  the  plahitiff,  by  claim- 
ing under  the  contract,  was  not  in  law  bound  to  ratuy,  and  did  not  thereby 
ratify  the  acts  of  L.  and  with  them  the  unauthorized  receipt  of  the  money 
from  the  defendant,  hi  the  absence  of  any  proof  of  knowledge  by  her  of  the 
receipt  of  the  money  by  him. 

Md,  sto,  that  the  case  did  not  come  within  the  rule  that  a  princ||Md  cannot  be 
permitted  to  ei^oy  the  fruits  of  a  bargain  without  adopthig  the  instrumen- 
talities of  the  agent  in  consummating  it. 

That  the  contract  having  been  made  by  the  principal,  performance  of  it  entitled 
the  plaintiff,  as  his  personal  representative,  to  payment,  and  payment  not 
having  been  made,  to  her  or  her  agent  duly  authorized,  her  right  of  action 
was  made  out  And  that  an  unauthorized  payment  to  L.  could  not  be  rati- 
fied by  her  bringing  an  action  on  the  contract,  as  she  claimed  nothing  by 
reason  of  such  payment,  but  on  the  contrary  repudiated  it,  entirely.    Gil- 

,  BBST,  J.  dissented. 

THIS  action  was  bronght  to  recover  money  dne  on  a 
contract  entered  into  between  Patrick  Coyle^  deceased, 
and  the  city  of  Brooklyn,  for  the  t)aying  of  Grand  street 
with  Belgian  pavement.  The  contract  bears  date  the 
14th  day  of  April,  1865.  The  work  was  commenced  in 
the  month  of  March  previous,  and  was  completed  about 
the  16th  day  of  September,  1865.  Coyle  died  on  the  30th 
day  of  May,  1865,  and  the  plaintiff  is  his  administratrix. 
The  gross  amount  of  the  contract  was  $31,777.50,  and 
on  the  28th  day  of  June,  1865,  there  was  paid  to  the  plain- 
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tiff  in  this  action,  on  account,  the  sum  of  ^7070.  On  the 
Ist  day  of  Augast,  1865,  there  was  paid  to  William  B. 
Lewis  $9450 ;  and  on  the  16th  September,  1865,  there  was 
paid  also  to  Lewis  the  sum  of  $15,257.50,  being  the  bal- 

•  

ance  due  on  the  contract  .  The  plaintiff  admitted  the  pay- 
ment of  the  $7070,  but  denied  the  other  payments.  The 
defense  was  substantially  that  Lewis,  to  whom  the  subse-' 
quent  payments  were  made,  was  the  authorized  agent  of 
the  plaintiff;  while  the  plaintiff,  on  the  contrary,  insisted 
that  Lewis  was  only  the  foreman  in  charge  of  the  work. 
The  defendant  also  claimed,  on  the  trial,  that  Lewis  was 
a  partner  of  Coyle,  and  that,  as  surviving  partner,  he  was 
entitled  to  collect  the  moneys. 

The  cause  was  tried  on  the  29th  day  of  November,  1867, 
before  Justice  Lott  and  a  jury,  and  resulted  in  a  verdict 
in  favor  of  the .  plaintiff  for  the  full  amount  claimed — 
$24,707.50,  with  interest. 

A  motion  was  made  for  a  new  trial  on  the  minutes,  and 
motion  denied.  The  defendant  appealed  from  the  order 
denying  the  motion  for  a  new  trial,  and  also  from  the 
judgment  entered  herein. 

Alexander  McCue^  for  the  appellant.  L  The  verdict  of 
the  jury  was  clearly  against  the  weight  of  evidence.  The 
comptroller  and  Lewis  both  swear  positively  to  the  direc- 
tions given  by  the  plaintiff  in  the  office  of  the  comptroller 
to  make  all  future  payments  to  Lewis. 

n.  The  comptroller  and  Lewis  both  swear  positively  as 
to  the  relation  in  which  the  latter  stood  in  the  contract — as 
a  partner  with  Coyle.  And  ,this  position  is  corroborated 
by  all  the  facts  in  the  case.  1.  All  the  work  done  and 
materials  furnished,  Were  done  and  furnished  at  the  expense 
of  Mr.  Lewis.  This  amount  must  have  exceeded  $10,000 
to  have  entitled  the  contractor  to  have  received  the  first 
payment  of  seventy  per  cent — his  $7070.  2.  Immediately 
upon  the  receipt  of  thia  first  payment,  the  plaintiff  placed 


EING&'DECEMBER,  1869.  43 


Goyle  V,  City  of  Brooklyn. 


to  the  individual  credit  of  Mr.  Lewis  the  sttm  of  96000. 
3.  The  plaintiff  visited  the  work  from  time  to  time  as  the 
work  progressed.  Mr.  Lewis  swears  he  told  her  of  the 
Bubseqaent  payments  made  to  him  by  the  comptroller,  as 
they  were  made.>  The  plaintiff  denies  this ;  but  the  fiact 
remains  undisputed  that  she  was  a  business  woman,  accus- 
tomed, as  she  says,  to  this  contract  system,  and  she  should 
be  presumed  to  have  notice  of  the  fact  that  the  contractor 
was  entitled  to  payments  from  time  to  time  as  the  work 
progressed.  She  neither  advances,  nor  offers  to  advance, 
any  money  for  the  prosecution  of  the  work,  and  although 
she  knows  that  the  work  is  done,  makes  no  inquiry  of  the 
comptroller  as  to  the  moneys  due  on  the  contract,  till 
after  January,  1866,  and  this  too  at  a  time  when  her 
necessities  obliged  her  to  borrow  $500  from  this  very 
comptroller,  who  ought  to.  have  had  in  his  hands  a  large 
amount  of  her  money,  if  she  was  the  real  principal  in  the 
contract ;  and  to  crown  all,  she  makes  and  files  an  inven- 
tory of  her  husband's  estate,  in  which  she  states  under 
oath  that  the  interest  of  her  husband  in  the  contract  was 
one  half,  and  correctly  appraised  at  $300. 

nl.  Whether  Lewis  was  a  partner  or  not,  or  whether 
express  authority  was  or  was  not  given  to  the  comptroller 
^o  pay,  and  to  Lewis  to  receive  the  moneys;  the  facts 
above  alluded  to,  show  that  Mr.  Lewis  was  her  agent  and 
attorney ;  in  fact,  her  foreman,  having  full  and  unlimited 
control  of  that  work,  paying  the  laborers  and  purchasing 
all  materials.  The  moneys  which  he  received  were  applied, 
as  Lewis  swears,  without  contradiction,  to  the  payment 
of  the  bills  for  material  and  labor  done,  furnished  on  this 
work.  Beyond  any  doubt,  the  plaintiff,  assuming  her  to 
be  solely  interested  in  the  contract,  would  have  been  liable 
for  work  done  or  materials  furnished  on  the  order  of  Mr. 
Lewis.  In  receiving  and  disbursing  this  money,  therefore, 
Lewis  was  acting  strictly  within  the  line  of  authority,  and 
the  defendants  are  entitled  to  protection.    And  whether 
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he  was  or  not,  all  the  work  for  which  the  plaintiff  claims 
having  been  performed  by  him,  the  plaintiff  cannot  accept 
his  acts  in  doing  the  work  as  having  been  done  as  her 
agent,  and  yet  disaffirm  his  acts  in  drawing  the  money 
which  it  was  necessary  that  he  should  have  in  order  to 
prosecute  the  work.  ^^A  principal  cannot  accept  the 
action  of  an  agent  so  far  as  it  is  beneficial  to  himself  and 
reject  the  residue."  {Farmen'  L.  and  T.  Co,  v.  Walworth 
1  N.  T.  Bep.  433, 447.  Bee  aUo  Story  on  Agency,  §§  250, 253 ; 
BeU  V.  8hiblej/j  33  Barb.  610 ;  Dexter  v.  AdanM,  1  How.  App, 
Ca9.  771,  793 ;  Cobb  v.  Dowb,  10  N.  7.  Bep.  335 ;  Heame 
V.  Keencj  5  Bo9W.  579 ;  Ferguson  v.  SamtUon^  35  Barb.  427 ; 
Orans  v.  Hunter,  28  N.  T.  Bep.  389 ;  Mwell  v.  Chamberlin, 
31  id.  611.) 

IV*.  The  stoiy  of  the  defendant  is  entirely  improbable 
in  itself.  The  inventory  sworn  to  by  her ;  the  surrender 
of  the  entire  work  to  the  charge  and  management  of  Lewis, 
in  connection  with  other  facts  to  which  attention  has  been 
called,  are  utterly  inconsistent  with  the  pretense  that  Mr. 
Lewis  was  a  mere  '*  foreman  of  the  job." 

Y.  The  relations  of  Faron  and  Lewis  with  the  plaintiff 
were  such  that  no  reasonable  person  could  justly  impute 
to  them,  or  either  of  them^  a  desire  to  wrong  her  in  the 
matter  in  question.  Comptroller  Faron  was  liable  to  the 
city  if  he  paid  the  moneys  to  Lewis  without  proper  author* 
ity,  and  there  is  no  pretense  of  doubt  as  to  his  responsi- 
bility. Lewis  had  no  object  in  drawing  these  moneys 
unless  he  believed  he  was  authorized  so  to  do ;  still  less 
would  he  have  spent  these  moneys  in  the  performance  of 
this  contract  if  his  object  had  been  to  defraud  the  plaintiff; 
it  would  have  been  much  easier,  and  certainly  more 
natural,  had  such  been  his  object,  to  have  pocketed  the 
money  and  abandoned  the  work.  Besides,  their  relations 
were  of  such  a  character  as  to  preclude  the  idea  of  a  com- 
bination on  the  part  of  Faron  and  Lewis  to  injure  the 
plaintiff.    The  one  acted  as  her  arbitrator  in  some  diffi- 
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culty  with  her  son;  the  other  loaned  her  money;  both 
were  her  friends. 

VL  There  is,  therefore,  no  sufficient  motive  shown 
which  should  discredit  either  Faron  or  Lewis,  while  the 
conduct  of  the  plaintifi*  and  her  talk  about  the  giving  of 
$500  to  the  deputy  street  commissioner  for  a  certificate  on 
the  work,  all  of  which  is  flatly  denied,  shows  that  her  pre- 
tentions to  being  a  competent  business  woman,  are  toler- 
ably well  founded,  while  she  has  motive  enough  to  be 
dishonest  We  submit  that  her  testimony  is  unworthy  of 
credit  The  jury  have  clearly  acted  under  some  improper 
view  of  the  testimony  in  the  case,  and  their  verdict  should 
be  set  aside. 

VlL  The  court  erred  in  permitting  the  plaintiff  to  con- 
tradict the  witness  Faron. 

VULL  The  exceptions  to  the  charge  of  the  court  are  well 
taken. 

IX.  The  motion  for  a  new  trial  should  not  have  been 
denied.  *^  A  new  trial  should  always  be  granted  where 
the  weight  of  evidence  is  in  &vor  of  the  applicant,  and  it 
appears  that  justice  has  not  been  done."  {Ora,  ^  Wat. 
€n  New  2Wa2t,  vol  1,  p.  368.  Sheldon  v.  Hudion  River 
B.  B.  29  Barb.  226.  Conrad  v.  WaUame,  6  mU,  444 
Bart  v.  ffoeaokf  1  Caine$j  25.  Jaeheon  v.  Stemberghj  Id. 
162.  Mun^ord  v.  Smithy  Jd.  520.  Bojfd  v.  OoU,  20  Bote. 
Pr.  384.  Doleen  v.  Arnold,  10  id.  528.  Vanee  v.  PhUlipe^ 
6  BiU,  433.  Wright  v.  Orient  In$.  Co.y  6  Boew,  269.  BoU 
line  V.  Budson  Biver  B.  B.  Co,y  1  id.1.  Laming  v.  Stone, 
37  Barb.  16.) 

X.  Appeals  from  the  decisions  of  the  judge  who  tried 
the  cause  at  circuity  on  motions  for  new  {rial  made  upon 
his  minutes,  have  been  considered,  in  this  district^  ever 
since  the  adoption  of  the  Code.  The  Code  provides  for  a 
speedy  hearing  of  a  motion  for  a  new  trial  to  be  made 
before  the  judge  who  presided  at  the  trial,  to  be  made 
upon  his  minutes  at  the  same  term.    (§  264.)    The  same 
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section  expressly  provides  for  an  appeal  from  the  decision, 
and  states  that  ^^  a  case  or  exceptions  "  mnst  be  had.  See 
also  the  succeeding  section,  which  also  refers  to  both  kinds 
of  motions  at  circuit,  (upon  the  minutes,)  and  at  special 
term  upon  a  case  made.  (§  265.)  The  section  of  the  Code 
relating  to  appeals  from  judgments  on  trials  before  a  court, 
without  a  jury,  also  refers  to  the  reviewing  of  a  trial  by 
jury  upon  the  facts.    (See  §  268.) 

XI.  The  subsequent  chapters  of  the  Code  directing  the 
manner,  &c.  in  which  appeals  shall  be  taken,  are  to  be 
considered  in  relation  to  the  preceding  provisions  as  to 
motions  and  decisions.  It  is,  therefore,  evident  that  sec- 
tions 264,  265  and  349  are  to  be  considered  the  one  with 
reference  to  the  other.  Section  349  provides  that  *^an 
appeal  may,  in  like  manner,  and  within  the  same  time,  be 
taken  from  an  order  made  at  a  special  term  by  a  single 
judge  of  the  same  court  or  county,  or  by  a  special  county 
judge,"  &c.  From  the  preceding  provisions  of  the  Code 
it  is  evident  that  this  sentence  should  be  read  as  if  punc- 
tuated with  a  comma  after  the  words  ^^  special  term," 
otherwise  no  effect  is  given  to  the  words  ^^  by  a  single 
judge,"  and  what  is  intended  for  an  efficient  provision  is 
made  mere  surplusage.  It  is  only  because  of  the  want 
of  that  comma  in  the  printed  copies  of  the  Code  that  the 
plaintiff  can  contend  that  the  provisions  of  the  Code  at 
sections  No.  264  and  265  are  of  no  account,  and  that  the 
right  of  appeal  from  motions  for  new  trial  upon  the  judge's 
minutes  is  not  given.  The  sections  above  cited  have 
always  been  considered  in  this  district  as  giving  the  right 
of  appeal.  (AJ^o  v.  Duneatif  24  Haw,  Pr.  210.  Marange 
v.  MarrUy  20  id.  257.  WaUon  v.  Serivenj  7  id.  9.  Mbare 
V.  Woody  19  id.  409.  TiU.  ^  Shear.  Prae.  vol.  2,  p.  561.) 
The  decision  in  the  case  of  Parker  v.  Jertrie,  (34  How.  Pr. 
254,)  is  contraiy  to  the  established  practice  in  all  the  dis- 
tricts of  the  state.  It  is  opposed  to  all  the  reported  cases 
upon  the  subject,  and  while,  if  followed,  it  would  com- 
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pletely  overthrow  all  established  practice,  precedent  and 
anthority,  upon  one  of  the  most  familiar  sabjeots  known 
to  the  bench  and  bar,  it  treats  the  matter  as  if  the  opinion 
given  was  only  following  the  established  practice. 

XTT.  Upon  both  the  matters  of  law  and  the  questions 
of  &ct  urged  herein,  the  judgment  should  be  reversed,  and 
a  new  trial  ordered. 

Orookej  Bergen  ^  Pratt^  for  the  respondent  I.  The  only 
question  in  this  case  was,  whether  the  payments  made  by 
the  defendant  to  Wm.  B.  Lewis,  amounting  to  924,707.50, 
were  properly  made ;  and  that  question  depended  entirely, 
under  the  charge  of  the  court,  upon  a  question  of  fact ; 
and  that  question  of  fact  was  presented  and  submitted  by 
the  presiding  judge  to  the  jury  in  three  ways,  and  we  will 
consider  them  separately.  First.  Was  William  B.  Lewis  a 
partner  with  Patrick  Coyle,  in  his  life  time,  in  the  con- 
tract ?  (a.)  To  constitute  a  partnership  there  must  be  a 
communion  of,  and  participation  in,  profits  and  loss.  This 
is  well  settled.  (PatttBon  v.  Blanchardy  1  Seld.  186.  Po9t 
V.  Kimberfyj  9  John.  470.  Conklin  v.  Barton,  43  Barb.  435. 
Mumford  v.  NieoU,  20  John.  17L  Turner  v.  BisseUy  14 
Pick.  192,  195.  Story  on  Partnership,  69.  Mioe  v.  Atistin, 
17  Mass.  Bep,  197, 206.  Loomis  v.  MarehaU^  12  Conn.  Rep, 
69.)  (&..)  The  evidence  in  this  case  does  not  establish  a 
partnership.  There  is  no  evidence  that  Lewis  was  to  par- 
ticipate in  any  loss.  The  evidence  of  Faron  that  Coyle 
told  him,  two  or  three  months  before  his  death,  that  Lewis 
was  going  in  with  him  as  a  partner,  proves  nothing,  be- 
cause there  is  no  evidence  that  that  intention  (if  it  ever 
existed)  was  ever  carried  out.  (<?.)  Lewis  does  not  swear 
that  he  was  a  partner,  but  according  to  his  testimony,  the 
arraugment  between  him  and  Coyle  was  as  follows :  "  The 
arrangement  was,  that  I  was  to  furnish  the  money,  being 
allowed  interest  for  all  the  money  I  furnished  on  the  con- 
tract, and  one  half  of  the  profits."     (d.)  And  his  testi- 
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mony  altogether^  is  entirely  consistent  with  Mrs.  Coyle's, 
that  Lewis  was  a  foreman  on  the  work,  and  was  to  have  a 
share  of  the  profits  as  compensation  for  his  services. 
(e.)  Again,  if  he  was  a  partner,  or  claimed  to  be,  why  did 
he  apply  to  Mrs.  Coyle  for  money  on  the  28th  of  June, 
when  he  swears  he  was  to  furnish  all  the  money.  Again, 
why  did  he  sign  the  receipts  on  the  contract  as  agent  or 
attorney  of  Mrs.  Coyle,  as  administratrix.  If  he  was  a 
partner  he  was  entitled  to  receive  the  money  from  the  city 
as  surviving  partner.  (/.)  If  Lewis  was  a  partner,  and 
Faron  knew  it,  as  he  swears  he  did,  why  did  Faron  require, 
and  why  did  Lewis  give  receipts  in  the  name  of  Mrs. 
Coyle,  the  administratrix.  If  that  story  be  true,  Mrs.  Coyle 
bad  no  right  to  the  money,  and  the  receipts  taken  from 
her  by  Faron  were  no  protection  to  the  city,  because  in 
that  case,  Faron,  in  paying  to  Mrs.  Coyle,  with  knowledge 
that  she  was  not  entitled  to  the  money,  would  be  making 
a  willful  misapplication  of  the  funds  of  the  city,  and  such 
payment  would  be  no  protection  to  the  city  in  an  action 
by  the  surviving  partner,  (g.)  The  fact  is  evident  from 
the  testimony  in  this  case,  that  this  idea  of  a  partnership 
was  an  afterthought,  and  it  does  not  dovetail  in  with  the 
facts  of  this  case. 

II.  The  question  as  to  whether  there  was  a  partnership 
was  a  question  of  fact  for  the  jury,  under  the  evidence  and 
instructions  of  the  court,  and  we  submit  that  it  was  sub- 
mitted by  the  judge  in  as  favorable  a  way  for  the  defend- 
ant as  it  could  have  been ;  and  we  insist  that  if  the  learned 
judge  erred  at  all  on  that  subject,  it  was  in  making  a 
charge  more  favorable  to  the  defendant  than  it  was  entitled 
to  upon  the  evidence. 

UL  The  charge  of  the  judge  as  to  what  is  necessary  to 
constitute  a  partnership,  is  elementary  law. 

IV.  The  juiy  having  found  the  fact  that  there  was  no 
partnership,  their  finding  is  conclusive.  {Parker  v.  Jerviif 
34  How.  Pr.  256.) 
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y.  The  ueond  qmeUum  U :  Did  Mrs.  Cojle,  the  pUiBtif^ 
anthorize  the  payment  of  the  money  or  the  d^eliyeiy  of  the 
bonds  in  question  to  William  B.  Lewis?  (a.)  Upon  this 
question  the  testimony  of  Lewis  and  Faron  on  the  one 
side,  and  of  the  plaintiff,  Catiiarine  Coyle,  on  the  other,  is 
squarely  in  conflict  (i.)  The  testimony  of  Lewis  and 
Faron  is  not  supported  by  a  single  fact  in  the  case,  and 
stands  alone,  {e.)  The  testimony  of  Mrs.  Coyle  is  corrobo- 
rated by  many  material  facts  in  the  case,  among  which  are 
the  following:  1st.  By  the  statements  of  Lewis  and  Faron 
that  Lewis  was  a  partner  of  Mr.  Coyle ;  because,  if  that 
was  true,  Faron  not  only  did  not  require  any  authority 
from  Mrs.  Coyle,  but  it  would  have  been  an  idle  ceremony 
for  her  to  give  it ;  because,  upon  their  theory  of  a  partner* 
ship,  Lewis,  as  surviving  partner,  was  the  only  person  en- 
titled to  receive  the  money  or  bonds,  and  the  only  person 
who  could  receive  and  receipt  for  them,  and,  therefore, 
their  two  theories  are  utterly  inconsistent^  and  makes  their 
whole  testimony  unreliable.  2d.  She  is  confirmed  and 
strengthened  by  the  fact  that  the  version  given  by  Lewis 
of  the  alleged  interview  between  the  three,  when  the 
alleged  authority  was  given,  is  certainly  contrary  to  the 
version  given  by  Faron,  and  in  direct  conflict  with  it,  one 
swearing  positively  that  Mrs.  Coyle  was  present  when  the 
receipt  on  the  contract  was  signed,  and  the  other  swearing 
that  she  was  not 

VL  The  question  as  to  whether  the  authority  was  given, 
was  a  pure  question  of  fieuit,  upon  the  evidence.  And  the 
testimony  of  the  witnesses  is  in  direct  conflict ;  and  the 
court  will  perceive  that  the  testimony  of  Mrs.  Coyle  is  sup* 
ported  and  confirmed  by  many  important  &cts  in  the  case, 
while,  on  the  other  hand,  that  of  Faron  and  Lewis  is  in 
conflict  between  themselves,  and  the  testimony  of  neither 
one  is  supported  by  any  fiu^t  in  the  case ;  imd  we  claim 
that  the  finding  of  the  jury  upon  that  fiict,  under  the 

Vol-  Lm.  4 
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charge  of  the  jadge  in  this  case,  is  conclusive.  {Heritage^ 
adm.  (fee.  V.  flaS,  33  Barb.  347.  Eosen  v.  ffammond,  39  id. 
96.) 

The  third  question  is :  Did  the  plaintiflE*  expressly  prohibit 
the  city  from  paying  the  money  or  bonds  to  Lewis? 
1st.  The  jury  have  found  as  a  fact  that  the  defendant  was 
expressly  prohibited  from  paying  the  bonds  or  money  to 
Lewis,  or  to  any  one  except  the  plaintiff  herself,  and  if 
Lewis  was  the  general  agent  of  the  plaintiff  to  do  this  par- 
ticular work,  yet  when  the  defendant  was  prohibited  from 
*  paying  over  the  bonds  or  money  to  any  one  but  the  plain- 
tiff, it  was  a  restriction  on  his  authority  of  which  the  de- 
fendant  had  notice  and  could  not  violate.  The  finding  of 
the  jury  that  the  defendant  was  prohibited,  is  sustained 
by  the  evidence,  (a.)  The  plaintiff  did  not  intend  that 
Lewis  should  use  the  installments  falling  due  on  the  con- 
tract to  finish  the  work,  and  that  is  evident  for  the  follow- 
ing reasons :  1st.  Lewis  had  agreed  to  furnish  all  the 
money,  and  was  to  have  interest  on  his  advances.  'He  was 
at  work  under  a  special  contract,  by  the  terms  of  which  he 
was  to  have  interest  on  the  money  he  advanced,  and  one 
half  the  profits,  as  compensation  for  his  services.  2d.  Mrs. 
Goyle  did  not  hold  him  out  to  the  defendant  as  her  agent, 
nor  adopt  his  acts  by  bringing  this  suit.  On  the  contrary, 
she  expressly  prohibited  the  defendant  from  paying  to  him 
and  by  bringing  this  action  she  expressly  repudiates  the 
payment  to  Lewis,  by  the  defendant  and  the  receipt  of  the 
money  by  him.  (a.)  It  is  like  the  ease  of  A  building  a 
house  for  B,  under  a  special  contract,  whereby  he  was  to 
do  all  work  and  furnish  all  materials.  A  borrows  money 
and  obtains  materials  on  credit  of  a  person  who  had  notice 
of  the  terms  of  the  contract.  When  the  house  is  finished. 
B,  by  entering  into  possession,  does  not  make  himself 
liable  for  the  indebtedness  of  A.  (J.)  Any  claim  by  Lewis 
that  he  was  acting  for  Mrs.  Coyle  in  receiving  the  money 
could  not  bind  her,  because  the  defendant,  before  making 
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the  payment,  had  been  expressly  notified  by  the  plaintiff 
not  to  pay  to  any  one  but  herself.  3d.  Even  without  this 
ej^ress  prohibition  she  did  not  accredit  him  as  her  agent 
to  receive  the  money,  and  it  was  in  no  manner  contemplated 
by  the  relations  between  them  that  he  should  receive  it 
Ist  By  his  (Lewis)  own  evidence  it  appears  that  he  was  to 
furnish  all  the  money  from  his  own  funds  to  finish  the  work. 
2d.  Mrs.  Coyle  was  required  by  Lewis  to  go  to  the  comp- 
troller's office  to  get  the  first  installment  Up  to  this  time 
no  one  claims  that  he  had  any  such  authority.  It  was  at 
this  interview  with  the  comptroller  that  she  expressly  pro- 
hibited him  from  paying  to  any  one  other  than  herself,  and 
the  jury  have  found  that  no  authority  was  given  by  her^ 
either  at  that  interview  or  afterward,  and  that  finding  is 
supported  by  the  evidence  of  Mrs.  Coyle,  and  it  is  also 
supported  by  the  contradiction  between  Lewis  and  Faron 
as  to  what  did  take  place.  3d.  The  plaintiff  has  never 
received  any  benefi:t  from  these  unauthorized  payments. 
She  only  obtaiined  what  she  was  entitled  to  under  the  con- 
tract between  Lewis  and  Patrick  Coyle ;  not  even  that,  for 
she  advanced  six  thousand  dollars  to  Lewis,  which  was  not 
called  for  by  said  contract  4th.  This  case  is  not  within 
the  principle  that  a  principal  cannot  adopt  part  of  the  acts 
of  an  agent  and  repudiate  part.  The  plaintiff  does  not 
adopt  any  of  Lewis'  acts  in  connection  with  receiving  this 
money.  Suppose  I  authorize  A  to  purchase  a  horse  of  a 
man  who  knows  exactly  the  extent  of  his  agency,  and  he 
does  purchase  a  horse,  and  at  the  same  time  sella  my  farm. 
Do  I  by  taking  the  horse  adopt  his  act  in  selling  my  farm 
to  a  stranger?  In  order  to  be  within  the  principle,  the 
act  of  the  agent  must  be  a  part  of  the  business  about  which 
he  is  employed.  Collecting  debts  for  Mrs.  Coyle  as  ad- 
ministratrix was  no  part  of  the  work  of  a  foreman  in 
charge  of  a  gang  of  workmen ;  especially  where  he  under- 
takes to  collect  of  a  party  who  has  been  notified  not  to 
pay  him.    4th.  The  plaintiff  did  repudiate  the  acts  of 
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Lewis  in  the  only  way  possible.  1st.  She  did  not  know 
they  were  paid  over  until  January  8, 1866,  and  the  work 
was  then  finished.  She  could  not  tear  up  the  work.  She 
could  only  demand  the  bonds  and  bring  suit.  2d.  Lewis 
did  not  finish  this  contract ;  he  only  worked  there  as  any 
other  hand.  The  materials  had  been  purchased  by  Coyle 
before  his  death  and  the  men  hired  and  set  to  work.  Lewis 
was  only  to  see  that  they  kept  at  work  and  did  the  work 
properly.  It  was  done  by  Mrs.  Coyle,  and  the  estate  is 
liable.  3i  The  jury  found  as  fitcts :  1.  That  Lewis  was 
not  a  partner.  2.  That  he  was  not  autiiorized  by  Mrs. 
Coyle  to  receive  the  money  from  the  city«  3.  That  she 
had  instructed  the  defendant  not  to  pay  the  money  or 
bonds  to  any  one  but  herself,  or  on  her  written  order.  And 
these  findings  of  fact  are  supported  by  the  evidence. 

Vil.  The  order  denying  motion  for  new  trial,  on  the 
minutes  of  the  judge,  is  not  {^pealable.  1.  There  are 
but  three  grounds  upon  which  a  motion  can  be  made  on 
the  minutes,  viz.  ^^Upon  exertions,  or  for  insufficient 
evidence,  or  for  excessive  damages."  (Code^  %  264.)  And 
the  context  of  this  section  shows  that  the  motion  must  be 
made  at  the  circuit.  2.  It  will  not  be  claimed- that  the 
motion  in  this  case  was  made  upon  the  gmunds  of  ^'  excep- 
tions,** or  "for  excessive  damages."  The  only  other 
ground^  then,  is  "for  insufficient  evidence*' — ^and  that, 
then,  was  the  ground  of  the  motion  in  this  case.  3.  Now 
we  say  that  there  is  no  provision  of  law,  giving  an  appeal 
from  an  order  made  by  the  judge,  denying  a  motion  for  a 
new  trial  on  his  minutes,  on  this  ground  4.  "  Where  the 
trial  is  by  jury,  the  motion  for  a  new  trial  upon  the  law 
and  the  &ct,  must  be  made  and  decided  in  the  first  in« 
stance  at  special  term ;  and  the  Code  in  such  case  only 
authorizes  an  appeal  upon  the  law,  to  be  taken  directly  to 
the  general  term  from  a  judgment'*  {Magee  v.  Okbam^  32 
N.  Y.  Sep.  678.)  5.  The  provisions  of  the  Code  regulat- 
ing motions  for  new  trials,  in  trials  by  jury^  will  be  found 
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contained  in  sections  264,  265.  These  sections  do  not 
authorize  any  appeal.  6.  The  provisions  regulating  ap- 
peals to  the  general  term  of  the  Supreme  Court  from  cir- 
cuit and  special  term,  &c.  are  contained  in  chapter  4,  of 
title  11,  of  the  Code,  and  that  chapter  is  entitled,  ^*  Appeals 
to  the  Supreme  Court  and  the  Superior  Court  and  Court 
of  Common  Pleas  of  the  city  of  New  York  from  a  single 
judge  to  the  general  term ;"  and  section  348,  contained 
in  that  chapter,  is  entitled,  ^'Appeal  from  circuit  and 
special  term  to  same  court  in  general  term,*'  &c,  &c« 
That  section  is  as  follows :  ^'  In  ^e  Supreme  Court,  the 
Superior  Court  of  the  city  oi  New  York,  and  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  Tork,  an 
appeal  upon  the  law  may  he  taken  to  the  general  term 
from  a  judgment  entered  upon  the  report  of  referees,  or  the 
direction  of  a  single  judge  of  the  same  court,  in  all  cases; 
and  upon  the  fact  when  the  trial  is  by  the  court  or  referees." 
But  no  appeal  is  given  upon  the  &ct  when  thQ  trial  is  by 
jury.  In  the  Supreme  Court  the  appeal  must  be  heard  in 
the  same  manner  as  if  it  were  an  appeal  ftt)m  an  inferior 
court  *  7.  The  above  are  the  only  provisions  of  law  regu- 
lating motions  for  new  trials  in  cases  tried  by  jury  and 
appeals  from  circuit  to  general  term.  The  349th  section 
of  the  Code  does  not  apply  to  trials  by  jury  at  all.  It  is 
restricted  to,  and  only  applies  to  orders  made  at  special 
term.  The  order  appealed  from  in  this  case  was  made  at 
circuit  on  the  minutes,  and  not  at  special  term,  and  section 
349  of  the  Code  has  no  application  to  it  We  claim,  then, 
1st.  That  the  order  denying  motion  on  the  minutes,  on 
the  ground  that  the  verdict  is  against  the  evidence,  is  a 
discretionary  order  and  not  appealable.  {Thurber  v.  Town- 
send,  22  N.  T.  Bep.  517.)  2d.  That  there  is  no  provision 
of  law  allowing  an  appeal  upon  the  facts  in  a  case  of  a  trial 
by  jury.  (See  Parker  y.  Jervis,  3i  Sow.  Pr.  256.)  3d.  That 
in  no  event  can  an  appeal  be  had  upon  the  facts,  in  case  of 
trial  by  jury,  until  after  a  motion  made  at  special  term  on 
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a  case  made,  and  then  the  appeal  taken  from  the  order  of 
the  special  .terra,  under  section  340.  {Lobach  v.  ffotchkisSf 
17  Abb,  88.  Anderson  v.  Dickie^  Id,  84.  Bule  33,  Supreme 
Court.)  4th.  That  there  is  no  appeal  given  from  an  order 
denying  motion  for  a  new  trial  on  judge's  minutes. 
5th.  The  court  will  perceive  that  the  appeal  given  hy  sec- 
tion 348,  from  circuit  and  special  term  to  general  term, 
upon  the  facts^  is  restricted  to  cases  where  the  trial  is  hy 
the  court  or  referees.  {Parker  v.  Jervis,  34  How,  Pr,  256.) 
6th.  Section  323.  Writs  oferror  in  civil  actions,  as  they  have 
heretofore  existed,  are  abolished,  and  the  only  mode  of  re- 
viewing  a  judgment  or  order  in  a  civil  action  shall  be  pre- 
scribed by  this  title.  {Title  11.)  7th.  The  order  denying 
motion  for  new  trial  upon  the  minutes,  was  a  mere  formal 
order,  entered  of  course  without  argument,  and  it  was  not 
suggested  that  it  was  made  on  any  such  ground,  that  the 
verdict  was  contrary  to  the  evidence,  and  was  supposed  and 
treated  as  made  on  the  questions  of  law  raised  by  excep- 
tions. 8th.  It  is  unfair  for  the  general  term  to  review  a 
jury  trial  on  the  facts  when  the  question  is  for  the  first 
time  started  at  the  argument,  at  general  term.  9th.  We 
insist,  that  if  the  motion  on  the  minutes  is  made  on  the 
ground  that  the  verdict  is  "against  evidence,"  the  party 
making  the  motion  should  so  state  it  at  the  circuit,  and  that 
unless  he  does,  the  motion  will  be  presumed  to  have  been 
made  upon  the  exception  taken,  and  he  should  not  be 
allowed  to  spring  the  question  upon  us  on  the  argument 
at  general  term.  In  Morange  v.  Morris,  (20  How,  Pr.  257,) 
Judge  HoQEBOOM,  in  his  opinion,  (at  page  263,)  states  the 
law  as  follows :  "  But  where  the  case*  is  sought  to  be  re- 
viewed both  upon  questions  of  law  and  questions  of  fact 
upon  a  settled  case,  containing  the  evidence  and  the  ex- 
ceptions, such  case  must  be  first  heard  at  the  special  term, 
before  a  single  judge  and  before  judgment,  because  there 
is  no  provision  of  the  Code  allowing  a  review  of  the  facts 
in  the  first  instance  by  the  general  term."    The  court  will 
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perceive,  by  an  examination  of  the  reported  cases  that  in 
every  instance  where  the  question  of  the  power  of  the 
Supreme  Court  to  grant. new  trials  upon  the  ground  that 
the  verdict  is  against  evidence  is  discussed,  they  are  cases 
where  the  cause  was  tried  either  before  the  court  or  re- 
ferees under  section  348 ;  or  cases  where  a  motion  for  a 
new  trial  was  made  upon  a  case  made  and  settled  at  a 
special  term  and  argued  upon  that  question  there,  and 
came  up  on  an  appeal  from  that  order  under  section  349 ; 
or  cases  where  no  motion  for  a  new  trial  was  not  made  at 
alL  And  we  have  been  unable,  after  a  careful  examina- 
tion, to  find  a  single  authority  holding  that  an  appeal,  such 
as  wa^  taken  in  this  case,  brings  up  any  thing  more  than 
the  exceptions  taken  at  the  trial.  In  Morrison  v.  New  Tork 
and  New  Haven  B.  B.  Co.j  (32  Barb.  568,)  Judge  Allen 
says :  ^'  To  present  a  question  of  fact  upon  the  evidence, 
or  the  right  of  the  unsuccessful  party  to  a  new  trial  for  the 
reason  that  the  verdict  is  against  evidence,  or  upon  the 
ground  of  surprise,  or  newly  discovered  evidence,  or  the 
like,  a  motion  must  be  made  at  special  term,  and  from  the 
order  made  upon  such  motion  an  appeal  may  be  taken  to 
the  general  term."     (Code,  §  349.) 

For  the  reasons  above  given,  we  claim  that  in  this  case 
the  court  can  only  examine  the  questions  of  law  presented 
upon  this  appeal. 

Bjf  the  Courty  J.  P.  B^lrnard,  J.  There  was  but  one  ques- 
tion of  fact  between  the  parties,  which  has  been  determined 
by  the  jury.  It  was  not  disputed  but  that  the  contract  of 
the  city  of  Brooklyn  with  the  plaintiff's  deceased  husband 
had  been  executed.  The  defendant  claimed  to  have  paid 
the  price  of  performance.  This  claim  was  supported  by 
proof  tending  to  show  that  William  B.  Lewis,  who  had 
received  the  money  due  upon  the  contract,  was  a  partner 
therein  with  the  plaintiff's  intestate,  and  also  by  evidence 
that  the  plaintiff  had  in  fact  authorized  the  defendant  to 
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pay  Lewis.  The  evidence  of  the  parties  was  in  strict  con- 
tradiction npon  this  issue,  and  the  jury  have  found  for  the 
plaintiff.  It  must  therefore  be  considered  by  this  court 
as  finally  settled^  that  Patrick  Ooyle  alone  was  the  con- 
tractor, and  that  the  plaintiff  did  not  give  the  city  any 
authority  to  pay  to,  or  William  B.  Lewis  any  authority  to 
receive  for  her  the  payment  fo^  the  work;  It  is  conceded 
that  Lewis  did  superintend  the  work;  he  was  employed 
by  the  deceased  contractor  and  continued  to  superintend 
the  same  under  the  plaintiff  as  his  administratrix.  The 
plaintiff  brings  her  action  upon  the  contract  thus  per- 
formed  under  the  direction  of  Lewis.  This  presents  the 
only  remaining  question,  whether  the  plaintiff,  by  claim- 
ing ulider  the  contract,  is  not  in  law  bound  to  ratify^  and 
does  not  thereby  ratify  the  »cts  of  Lewis,  and  with  them 
the  unauthorized  receipt  of  the  money  from  the  defendant 
There  are  two  classes  of  cases  under  which  a  principal  is 
bound  by  the  unauthorized  acts  of  an  agent ;  one  where 
the  principal,  after  knowledge  of  the  unauthorized  act  of 
the  agent,  ratifies  and  consents  to  it,  or  where,  after  like 
knowledge,  the  principal  fails  to  give  notice  of  dissent 
within  a  reasonable  time.  In  this  case  there  is  no  proof 
of  knowledge  by  the  plaintiff  of  the  unauthorized  receipt 
of  the  money  from  the  defendant  by  Lewis.  The  principle 
established  by  the  other  class  of  cases  is,  that  a  principal 
cannot  be  permitted  to  enjoy  the  fruits  of  a  bargain  with- 
out adopting  the  instrumentalities  of  the  agent  in  consum- 
mating it.  There  is  no  case  in  which  this  doctrine  is 
maintained  where  the  cause  of  action  was  not  created  by 
the  unauthorized  act  of  the  agent;  either  a  chose  in 
action  was  purchosed,  or  a,  claim  was  canceled  without 
authority  by  an  agent  for  his  principal  and  a  new  security 
substituted.  If  a  principal  sue  upon  a  security  bought 
without  authority,  or  sue  upon  a  substituted  security  given 
for  one  canceled  without  authority,  he  by  reason  thereof 
ratifies  the  act  of  the  agent  by  which  the  securities  were 
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obtained.  In  this  case  the  contract  was  made  by  the  prin- 
cipal ;  its  perfonnance  entitles  the  plaintiff  to  payment  It 
mast  be  paid  to  her  or  her  agent  dnly  authorized.  It  has 
not  been  done ;  her  right  of  action  is  made  out  An  un- 
authorized payment  to  Lewis  cannot  be  ratified  by  her 
action  upon  this  contract ;  she  claims  nothing  by  reason 
of  such  payment ;  she  repudiates  it  entirely. 
The  judgment  should  be  affirmed,  with  costs. 

OiLBBRT,  J.  (dissenting.)  On  the  14th  day  of  April, 
1865,  Patrick  Coyle,  deceased,  entered  into  a  contract 
with  the  defendant,  for  the  paving  of  Giand  street  with 
Belgian  pavement,  for  a  certaii>  price  per  running  foot, 
which  was  to  be  paid  in  installments,  from  time  to  time  as 
the  work  progressed,  not  exceeding  seventy  per  cent  of 
the  contract  price  for  the  work  actually  done.  On  the 
30th  of  May,  1865,  and  before  any  work  had  been  done 
under  the  contract,  Mr.  Coyle  died.  The  contract  was 
actually  performed  by  William  B.  Lewis,  or  under  his 
supervision  and  direction.  On  the  20th  of  June,  1865, 
sufficient  work  had  been  done  by  Lewis  to  earn  an  install*- 
ment  of  $7070,  and  on  that  day  the  defendant  made  a 
payment  to  the  plaintiff  upon  the  contract,  of  that  amount 
The  plaintiff  deposited  $6000  of  this  sum  in  the  Nassau 
Bank  to  the  credit  of  Lewis,  to  pay  for  material  and  labor 
on  the  work.  The  subsequent  installments  due  upon  the 
contract,  amounting  in  the  aggregate  to  $24,707.50,  were 
from  time  Mo  time  paid  by  the  comptroller  of  the  city 
directly  to  Mr.  Lewis,  and  he  testified  that  he  applied  the 
same  in  the  execution  of  the  contract  The  plaintiff  fur- 
nished no  evidence  contradictory  of  this :  on  the  contrary 
the  evidence  shows  that  the  plaintifi*  never  did  an  act 
towards  performing  the  contract,  or  expended  a  dollar 
upon  the  work,  except  as  aforesaid.    Both  Lewis  and  the 

• 

comptroller  also  testify  that  Mrs.  Coyle  expressly  author-' 
ized  these  payments  to  be  made,  and  that  she  was  informed 
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of  the  making  of  them  immedately  after  they  were  made. 
The  plaintiff,  however,  denies  that  she  gave  any  sach 
authority,  or  that  she  had  such  knowledge.  Evidence  was 
given  tending  to  show  that  Lewis  was,  in  point  of  fact,  a 
partner  with  Patrick  Coyle,  deceased,  in  the  contract ;  and 
evidence  was  given  on  the  part  of  the  plaintiff  to  disprove 
such  partnership.  The  last  payment,  which  included  all 
that  was  due  upon  the  contract,  was  made  September  16, 
1865.  The  plaintiff  made  no  application  for  any  payment 
until  January  following,  and  was  then,  as  she  testifies,  in- 
formed for  the  first  time  of  the  aforesaid  payments  having 
been  made  to  Lewis.  She  then  repudiated  the  authority 
to  receive  said  moneys  altogether,  and  without  ofiering  to 
allow  any  sum  which  had  been  actually  expended  in  exe- 
cuting the  contract,  brought  this  action,  as  administratrix 
of  her  deceased  husband,  Patrick  Coyle,  to  recover  the 
aforesaid  balance  of  $24,707.60.  The  jury  rendered  a  ver- 
dict in  her  favor  for  that  amount.  The  defendant  then 
moved  for  anew  trial  upon  the  minutes,  which  was  denied. 
Judgment  having  been  entered,  the  defendants  appealed 
from  that  and  also  from  the  order  refusing  a  new  trial. 

I  shall  not  discuss  the  legal  propositions  contained  in 
the  judge's  charge,  for  I  am  of  opinion  that  the  motion  for 
a  new  trial  should  have  been  granted,  because  there  is  not 
any  evidence  to  sustain  the  verdict.  The  only  disputed 
question  of  fact  arose  upon  a  theory  of  the  transaction 
presented  by  the  defendant,  which  was  utterly  opposed  to 
that  of  the  plaintiff.  I  put  aside,  then,  all  evidence  on 
the  part  of  the  defendant,  and  take  the  facts  testified  to 
by  the  plaintiff  as  undisputed.  According  to  her  testimony 
Lewis  was  her  agent  to  perform  the  work  required  to  be 
done,  in  order  to  entitle  her  to  the  payments  under  the 
contract.  She  gave  Lewis  no  express  authority  or  instruc- 
tions. As  she  states  the  case,  he  had  no  authority,  except 
such  as  the  law  implies  from  the  nature  of  the  employ- 
ment^ and  the  general  course  of  the  business  committed  to 
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him.  The  rule  of  law  upon  this  subject  is,  that  whatever 
acts  are  usually  done  by  agents  of  that  kind,  are  deemed 
to  be  incidents  of  the  authority  confided  to  them  in  their 
particular  business,'  employment  or  character.  In  other 
words,  the  mode  in  which  the  business,  in  which  the  agent 
is  employed,  is  usually  done,  furnishes  the  rule  by  which  his 
authority  is  measured.  {Story  an-Ag.  60-106.  Jeffrey  v. 
Bigehw,!^  Wend. 520.  Sandford v. Handyj 23 id.  266.  tf el- 
ton  V.  Cowing,  6  Sill,  366.  Oapel  v.  Thornton,  3  C.^P.  352. 
Edmonds  v.  Bu%hell^  1  Law  Rep.  Q.  B.  97.)  In  this  case  the 
inference  is  irresistible,  that  the  plaintiff  intended  thatLewis 
should  use  the  installments,  provided  by  the  contract,  in  per- 
forming the  work.  She  provided  no  means  herself.  She  did 
not  request  him  to  make  any  advances.  In  fact  she  neither 
said  or  did  any  thing,  except  to  recognize  him  as  foreman, 
who  was  to  receive  an  indefinite  share  of  the  profits  for 
his  services.  How  did  she  expect  he  was  to  accomplish 
the  work  ?  Did  she  suppose  he  would  make  advances,  or 
Buy  materials  on  credit,  or  borrow  money  to  pay  laborers  ? 
If  he  had  authority  to  do  either  of  these  things,  it  was  not 
conferred  expressly  upon  him,  but  arose  solely  by  impli- 
cation from  the  nature  of  his  employment,  and  the  usual 
course  of  that  kind  of  business.  The  same  implication 
would  sufiGlce  to  authorize  him  to  receive  the  payments 
which  were  made  under  the  contract.  I  will  say  in  this 
connectioii  that  the  statement  of  Lewis,  that  he  was  to 
furnish  one  half  the  money  and  have  one  half  the  profits, 
does  not  help  the  plaintiff's  case,  for  two  reasons ;  first, 
because  this  was  part  of  an  alleged  partnership  agreement 
which  the  plaintiff  denies  and  repudiates,  and  second,  be- 
cause  the  money  to  be  thus  furnished,  was  only  what  was 
necessary  before  a  reimbursement  by  payments  under  the 
contract.  And  such  an  arrangement  necessarily  involves 
a  right  on  the  part  of  Lewis  to  receive  such  payments  from 
the  city. 
Such  being  the  nature  of  the  agency  of  Lewis,  whether 
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in  feet  he  had  authority  to  receive  the  payments  or  not, 
he  did  receive  them,  as  the  plaintiff  testifies  and  as  the 
jury  have  found,  while  assuming  to  act  for  her  in  a  busi- 
ness in  which  she  had  accredited  him  as  her  agent  Ac- 
cording to  Lewis'  testimony,  which  is  not  contradicted,  he 
appropriated  these  payments  in  execution  of  the  contract. 
Upon  a  well  established  principle  of  law,  the  pimntiff  is 
precluded  from  maintaining  an  action  to  recover  the  fruits  ^ 
of  this  assumed  agency,  while  at  the  same  time  she  repu- 
diates the  acts  of  the  agent,  whereby  those  fruits  were 
secured.  If  Lewis  was  not  her  agent  to  perform  the  con- 
tract^ then  it  has  not  been  performed  by  her,  or  on  her 
behalf.  If  he  was  her  agent  for  that  purpose,  he  was 
authorized  to  employ  means  appropriate  to  that  end.  'So 
means  could  be  more  appropriate  than  the  advances  which 
by  tiie  contract  it  was  provided  the  defendant  should  make. 
{Oa^es  siqn'a.)  The  principle  stated  has  been  applied  in 
numerous  instances,  and  in  a  great  variety  of  ways,  to 
prevent  fraud  and  injustice,  and  is  indispensable  for  that 
purpose.  Holt,  Ch.  J.  thus  declares  it  in  Bolton  v.  ffillers- 
deUf  (1  Ld.  Ray.  224)  If  a  master  has  never  en  rusted  a 
servant  to  charge  him  by  signing  notes  in  the  master's 
name,  yet  if  the  money,  for  which  such  note  is  signed, 
comes  to  the  use  of  the  master,  or  ii^  in  the  present  case, 
the  servant  gave  the  note  to  raise  money  to  pay  the  foreign 
bills  charged  to  his  master,  which  is  for  the  benefit  of  his 
master,  such  note  will  bind  the  master,  though  he  never 
permitted  the  servant  to  sign  such  notes  before."  The 
rule  is  thus  stated  by  Mr.  Hovenden :  "  Though  an  agent 
act  gratuitously  in  exceeding  his  authority,  subsequent 
approbation  adopts  his  acts ;  and  this  approbation  will  he 
inferredy  whenever  the  principal  avails  himself  of  any  ad- 
vantage derived  from  his  acts,  for  he  will  not  be  permitted 
t6  avow  his  agent's  negotiations  as  to  part,  and  disavow  as 
to  the  residue."  {Hav.  on  Frauds  144.)  In  Fitzsimmom  v. 
Joalyn^  (21  Vermont  Sep.  139,)'  Redfield,  Ch.  J,  lays  down 
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the  rule,  that  the  principal  must  in  every  view  be  impli- 
cated to  the  fullest  extent  in  what  his  agent  did  within  the 
scope  of  what  he  expected  him  to  doy  or  within  that  which 
he  knew  he  had  dane^  if  he  still  pdrsiste  in  taking  the  benefit 
the  agent's  act"  See  also  to  the  same  effect  Story's 
Agency,  §  250;  Paley  an  Agency^  Dunlap'e  ed,  172.  The 
decisions  of  onr  own  courts  from  an  unbroken  chain  of 
authority  to  the  same  effect,  form  ati  early  period  to  the 
present  time.  A  few  of  them  are  cited.  ( Oodtaiee  v.  Hacker, 
1  Caines,  539.  Shira$  v.  Marrie,  8  Cowen,  60.  Olmetead  v. 
JBotaiHngy  \HiJl,  317.  Moea  v.  Borne  Co.,  5  id.  137.  Dexter 
y.  Adame,  2  Denio,  651.  Benedict  v.  Smith,  10  Paige,  127. 
Farmers*  L.  and  T.  Qo.  v.  WalwoHh,  1  N.  T.  Bep.  44!7.  Ben- 
nett v.Judean,  21  id.  238.  MmU  v.  Chamberlin,  31  id.  611. 
£ efi  V.  l>€tt/,  32  id.  165.)  Indeed  the  principle  is  elementary 
in  the  law  of  agency,  and  as  Ch.  J.  Bedfield  observed  in  the 
case  of  Fitzeimmone  v.  Joslyn,  {supra,)  is  '^  almost  innate  in 
the  breasts  of  all  men  not  wholly  insensible  to  all  just 
moral  relations."    I  think  it  governs  this  case. 

It  follows,  therefore,  that  the  plaintifl^  by  thus  asserting 
the  agency  of  Lewis,  and  by  seeking  to  avail  herself  of  the 
benefit  of  Lewis'  acts,  in  performing  the  contract,  neces- 
sarily affirms  his  acts,  in  obtaining  the  means  whereby  it 
was  performed. 

The  judge  at  the  circuit  did  not  consfider  the  real  ques- 
tion involved,  and,  through  mistake  or  inadvertence,  a 
result  has  been  obtained,  which  must  shock  every  man's 
sense  of  justice. 

In  such  a  case,  on  an  appeal  from  an  order  refusing  a 
new  trial,  this  court  can  unquestionably  correct  the  error, 
and  it  is  its  duly  so  to  do  by  setting  aside  tiie  verdict,  and 
granting  a  new  trial,  notwithstanding  the  point  was  not 
raised  in  the  court  below.  Such  a  course  was  taken  in 
OatteraU  v.  Eindh,  (2  Law  Bep.  C.  P.  368,)  and  approved 
by  this  court  in  BwmeU  v.  Oreathead,  {49  Barb.  106.)  See 
also  Code,  §§  173^  174.)    To  doubt  the  authority  of  the 
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court  to  do  so,  is  to  challenge  its  power  to  administer  jus- 
tice. A  verdict,  which  on  undisputed  facts  is  against  law, 
cannot  be  allowed  to  stand.  (Rich  v.  Penfield,  1  Wend. 
380.  Lawrence  v.  Barker^  5  id,  301.  Highland  Bank  v. 
Wj/nkoop,  Hill  ^  Den.  Supp.  243.  Sheldon  v.  Htidson  River 
R.  R.  Co,  14  J!^.  T.  Rep,  218.  Keyea  v.  Devlin,  3  H.  D.  Smithy 
523.  Macy  v.  Wheeler^  30  N,  ¥.  Rep.  235.  Parker  v.  Jervis, 
34  How.  Pr.  256.)  This  relief  is  also  specifically  provided 
for  by  the  Code.  Section  264  provides  that  the  judge  who 
tries  the  cause  may  entertain  a  motion,  to  be  made  on  his 
minutes,  to  set  aside  a  verdict,  and  grant  a  new  trial  upon 
exceptions,  or  for  insufficient  evidence,  or  for  excessive 
damages. .  It  also  provides  that  when  an  appeal  is  taken 
from  his  decision,  a  case  or  exceptions  must  be  settled. 
Section  349  authorizes  an  appeal  from  an  order  made  at  a 
special  term,  or  by  a  single  judge  when  it  grants  or  refuses 
a  new  trial.  It  is  not  a  proper  construction  of  this  section, 
to  limit  its  operation  to  such  order,  when  made  at  special 
term  only.  Every  order,  when  made  at  special  terra,  is 
directed  by  a  single  judge,  for  only  one  judge  can  sit 
thereat.  But  a  single  judge  can  make  an  order  granting 
or  refusing  a  new  trial,  when  not  sitting  at  special  term 
or  circuit,  as  in  the  case  before  us.  The  language  of  sec- 
tion 264  is,  "  the  judge  who  tries  the  cause,"  not  the  court 
before  which  it  is  tried,  may  entertain  the  motion,  and 
the  section  contains  no  requirement,  that  it  shall  be  heard 
at  special  term.  Moreover,  the  several  subdivisions  of 
section  349,  embrace  a  great  variety  of  orders,  which  are 
never  made  at  special  term,  but  are  always  made  by  a 
single  judge  in  vacation.  Section  349,  therefore,  was 
evidently  intended  to  embrace  both  kinds  of  orders. 

The  general  provision  of  section  329,  authorizing  this 
court,  upon  an  appeal  from  a  judgment,  to  review  any 
intermediate  order,  also  embraces  the  order  in  this  case. 
{Pumpelly  y.  Owegoy  13  Ahh.  387.  Lane  v.  Bailey^  1  Alh. 
N,  S.  407.)    Something  was  said  on  the  argument  about 
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a  notice  to  the  comptroller  not  to  pay  Lewis,  but  no  such 
question  was  submitted  to  the  jury.  Indeed,  it  would  be 
idle  to  attempt  to  give  any  such  effect  to  the  testimony  of 
fhe  plaintiff.  Her  direct  evidence  does  not  prove  an  inten- 
tion to  give  any  notice,  or  in  any  way  to  restrict  Lewis' 
powers,  but  is  a  mere  expression  of  her  unwillingness  to 
sell.  Upon  her  cros^examination  she  omits  altogether 
what  she  had  before  said,  on  the  subject  of  the  payments 
being  made  to  her.  And  all  that  she  said  is  perfectly  con« 
sistent  with  the  idea  that  she  thought  then,  as  she  claimed 
upon  the  trial,  that  Lewis  was  her  agent,  with  such  author- 
ity as  the  law  gives  him. 

The  judgment  and  order  den  jdng  a  new  trial  should  be 
reversed,  and  a  new  trial  should  be  granted,  costs  to  abide 

the  event 

Judgment  affirmed. 

[XiBOB  Gehbbal  Tbrx,  December  19,  1868.    Zottf  J.  K  Bumard,  CHlbtri 
and  Tappm,  Justices.] 


John  J.  Snydbr  vs.  Peter  Nebfus,  impleaded,  &c. 

By  the  statute  of  frauds,  an  agreement  for  the  sale  of  lands,  to  he  yalid,  must 
be  binding  upon  all  the  parUes  by  whom  the  sale  is  to  be  made. 

The  word  "  party,"  in  the  statute,  means  all  the  vendors,  when  more  than  one 
are  included  in  the  contract  of  sale. 

Where  an  agreement  for  the  sale  of  land  owned  by  two  persons  as  tenants  in 
common  is  subscribed  by  a  third  person  as  their  agent,  it  must  appear  that 
he  was  duly  authorized  by  both  the  vendors  to  sign  the  contract.  If  autho- 
rized by  one  only,  the  agreement  is  not  binding  upon  either  of  the  parties 
thereto.    J.  F.  Barnard,  J.  dissented. 

To  be  binding,  the  contract  must  be  signed  by  the  vendors,  all  of  them,  per- 
sonally or  by  an  authorized  agent,  and  the  contract  as  it  appears  on  its  face, 
must  be  assented  to  by  the  vendee. 

A  vendee  will  not  be  deemed  to  have  assented  to  a  contract  for  the  sale  of 
land,  which  is  binding  on  one  of  two  vendors,  only.  And  the  contract 
being,  for  that  reason,  not  binding  upon  him,  at  the  time  it  was  signed,  he 
cannot  malie  it  a  valid  agreement  as  to  one  vendor  only,  by  assenting  to  it 
as  such  a  contract,  afterwards. 
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THIS  actioa  was  brought  against  Peter  Neefas  and  Sarah 
Neefas^  for  the  specific  performance  of  the  following 
agreement : 

"Peter  Neefas  and  Sarah  Neefus  sell  unto  John  J. 
Snyder  the  piece  of  land  in  Flatbush  on  East  Broadway, 
adjoining  land  sold  to  Mr.  Randolph,  containing  fifty  feet 
front  and  rear,  and  in  depth  to  land  of  Mr.  Schoonmaker, 
for  the  price  of  (1325.  Ten  dollars  cash  paid  down,  and 
balance  on  delivery  of  the  deed  conveying  the  same  in  fee 
with  good  title,  free  of  incumbrances,  and  with  full  cove- 
nants of  warranty. 

November  12,  1866.  Pbtbr  Nbefus, 

(Witness  Philip  S.  Crooke.)  Sarah  Nebpus. 

By  P.  S.  Bergen,  Agent.'* 

The  answer  of  the  defendant  Peter  Neefus  was  substan- 
tially a  denial  of  the  authority  of  the  agent  who  sabscribed 
the  agreement,  to  bind  the  defendant  The  defendant 
Sarah  Neefus,  by  her  answer,  admitted  that  Peter  Neefus 
was,  at  the  date  of  the  contract,  seised  in  fee  of  the  prem- 
ises, and  that  P.  S.  Bergen  was  the  uncle  of  the  defend- 
ants ;  and  denied  all  the  other  allegations  of  the  complaint. 

The  action  was  tried  before  a  justice  of  this  court,  with* 
out  a  jury,  who  found  the  following  facts : 

1st  That  on  the  12th  day  of  November,  1866,  the  de- 
fendant Peter  Neefus  was  seised  in  fee  simple  of  the  prem- 
ises in  question,  situated  in  the  town  of  Flatbush,  fangs 
county,  on  East  Broadway. 

2d.  That  on  the  12th  day  of  November,  1866,  the  plain- 
tifi*,  John  J.  Snyder,  made  and  executed  an  agreement  iu 
writing  with  the  defendant  Peter  Neefus,  by  Peter  S. 
Bergen  as  his  agent,  for  the  purchase  of  said  premises  at 
the  price  or  sum  of  thirteen  hundred  and  twenty-five 
dollars,  which  agreement  is  set  forth  in  the  complaint  in 
this  action  in  fall. 
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3d.  That  the  said  Peter  8.  Bergen  was  daly  and  fallj 
anthorized  and  empowered  to  sign  said  agreement  for  said 
Peter  Keefus,  and  to  sell  said  property,  and  was  hia  agent 
for  that  purpose. 

That  said  Bergen  had  no  authority  to  sign  said  coutract 
for  Sarah  If  eefus* 

4th.  That  on  the  13th  day  of  November,  1866,  the 
plaintiff  duly  demanded  from  said  defendant  Peter  Neefns 
a  conveyance  of  said  property  accolrding  to  said  agree** 
ment,  and  offered  to  pay  him  the  sum  of  thirteen  hundred 
and  twenty-five  doUars  thereupon,  according  to  the  terms 
of  said  agreement 

5th.  That  the  defendant  Peter  Neefus  refused  to  make 
such  conveyance,  and  stated  that  he  would  not  convey 
said  property  to  the  plaintiff. 

6th.  That  said  Sarah  Neefds  has.  and  at  the  time  of  the 
commencement  of  this  action,  and  at  the  date  of  said 
contract  had,  no  right,  title  or  interest  in  said  premises. 

Upon  the  foregoing  &ct8  the  judge  found  and  decided 
as  conclusions  of  law: 

1st.  That  the  plaintiff^  John  J.  Snyder,  was  entitled  to 
judgment  against  the  defendant  Peter  Neefas,  that  he^ 
said  Peter  Neefus,  specifically  perform  said  agreement  and 
convey  said  property  to  the  plaintiff,  upon  being  paid  the 
said  sum  of  thirteen  hundred  and  twenty-five  dollars,  as 
provided  in  said  agreement,  less  t^e  sum  of  ten  dollars 
paid  on  the  signing  of  said  agreement,  and  the  costs  of 
this  action  to  be  taxed,  which  are  to  be  deducted  therefrom. 

2d.  That  the  complaint  in  this  action  be  dismissed  as 
to  the  defendant  Sarah  Neefus,  with  the  costs. 

3d.  That  the  defendant  Peter  Keefiis  pay  the  costs  of 
this  action  as  a^udged,  and  he  ordered  judgment  accord- 
ingly. 

The  defendant  Peter  ITeefus  excepted  to  the  findings 
of  the  judge,  and  appealed  from  the  judgment. 

Vol.  LIII.  5 
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D.  P.  Bamardj  for  the  appellant. 

Oroohe^  Bergen  ^  Pratt,  for  the  respondent 

Gilbert,  J.  The  written  memorandum  put  in  evidence 
purports  to  be  a  joint  contract  of  Peter  N eefus  and  Sarah 
Neefus.  It  was  subscribed  by  Bergen  as  the  agent  of  both 
vendors.  The  court  below  found  as  a  fact  that  Bergen 
had  no  authority  from  Sarah  Neefus  to  sign  the  contract. 
We  are  of.  opinion  that  by  the  statute  of  frauds  an  agree- 
ment for  the  sale  of  lands  to  be  valid,  must  be  binding 
upon  all  the  parties  by  whom  the  sale  is  to  be  made. 
This  statute  makes  void  every  contract  for  the  sale  of  any 
lands,  unless  the  contract  shall  be  subscribed  by  the  party 
by  whom  such  sale  is  to  be  made,  or  by  the  agent  of  such 
party  lawfully  authorized.  (2  B,  S.  135,  §§  8,  9.)  The 
word  "  party,"  in  this  statute,  means  all  the  vendors,  when 
more  than  one  are  included  in  the  contract  of  sale.  For 
by  the  act  concerning  the  Revised  Statutes,  passed  De- 
cember 10,  1828,  (2  B.  8.  778,  §  11,)  it  is  provided  that 
"  whenever  in  the  Revised  Statutes,  or  in  any  other  statute, 
any  subject,  matter,  party  or  person  is  described  or  referred 
to  by  words  importing  the  singular  number,  or  the  mas- 
culine gender,  several  matters  or  persons,  and  females  as 
well  as  males,  and  bodies  corporate  as  well  as  individuals, 
shall  be  deemed  to  be  included  ;  and  these  rules  of  con- 
struction shall  apply  in  all  cases,  unless  it  be  otherwise 
specially  provided,  or  unless  there  be  something  in  the 
subject  or  the  context  repugnant  to  such  construction." 
In  Mc  Whorter  v.  McMdharty  (10  Paige,  393,)  the  chancellor 
asserted  the  same  construction  of  the  statute  of  frauds. 
He  said,  ^^here  the  sale  was  to  be  made  by  both  the  com- 
plainants ;  and  it  woe  neceseary,  therefore,  that  the  agree* 
ment  ehmlA  be  eigned  hy  both  of  then^,  either  in  person  or 
by  an  agent,  duly  authorized,  in  order  to  make  it  a  vaJid 
contract  of  sale  under  this  provision  of  the  Bevised  Statutes. 
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The  subject  of  the  contract  of  sale  in  that  ease,  was  land 
belonging  to  the  firm  of  Baldwin  &  McWhorter,  who 
were  copartners.  The  bill  was  filed  by  these  copart- 
ners to  compel  a  specific  performance  of  the  contract  by 
the  vendee,  and  it  was  sustained  upon  the  ground  that 
McWhorter,  the  non-signing  partner,  was  present  when 
the  contract  was  made,  and  had  ratified  it.  In  this  c^e 
the  mutuality  of  obligation,  which  is  essential  to  the  vali- 
dity of  a  contract  is  wanting,  because  one  of  the  several 
parties,  whom  it  purports  to  bind,  is  not  bound.  It  is 
necessary  that  all  the  parties  to  an  agreement  should  assent 
to  it^  to  make  it  binding  upon  either:  The  plaintifi  did 
not  assent  to  a  contract  binding  on  one  vendor  only.  For 
this  reason  the  contract  was  not  binding  upon  him  at  the 
time  it  was  sighed,  and  he  cannot  make  it  a  valid  agree- 
ment as  to  one  vendor  only,  by  assenting  to  it  as  such  a 
contract,  afterwards.  (Davis  v.  Shields^  26  Wend,  350.) 
The  fact  that  Sarah  Neefus  was  not  bound  would  have 
been  a  good  defense  against  any  liability  on  bis  part,  for  it 
is  not  sufficient  to  charge  a  vendee  upon  such  a  contract, 
that  the  agreement  is  duly  signed  by  him  or  by  his  agent 
{Tofonsend  v.  Huhbardj  4  HUlj  351.  OhampUn  v.  Parish, 
11  Patge,  410.)  To  be  binding  the  contract  must  be  signed 
by  the  vendors,  all  of  them,  personally  or  by  an  author- 
ized agent,  and  the  contract  as  it  appears  on  its  face  must 
be  assented  to  by  the  vendee.  {Reynolds  v.  Dunkirk,  ^e, 
B.  B,  Co.,  17  Bath.  614.) 

The  fact  that  Sarah  Keefus  had  conveyed  her  interest 
to  Peter  Keefus  has  no  bearing  upon  the  case.  The  ques- 
tion is  whether  the  statute  has  been  complied  with.  She 
may  still  have  an  interest  as  cestui  que  trust,  or  otherwise, 
and  the  plaintifiT  proved  such  a  claim  on  her  part.  But 
whether  she  has  or  not,  the  contract  which  by  its  terms 
is  a  joint  one,  of  both  Peter  and  Sarah,  cannot  be  turned 
into  the  separate  one  of  Peter,  without  violating  the  maxim, 
that  written  contracts  cannot  be  contradicted  by  parol  evi- 
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dence.  For  if  a  party  may  be  stricken  oat  of  a  contract 
by  parol  evidence^  why  not  alter  it  in  respect  to  the  quan- 
tity or  price,  or  situation  of  the  land,  by  changing  the 
vendee,  or  in  any  other  particular.  Such  a  construction 
would  not  only  allow  a  contradiction  of  the  written  instru- 
ment, but  would  defeat  the  statute.  (See  Van  Abtine  v. 
WMppUy  5  Coioen,  164.  Wright  v.  Weekij  25  N.  Y.  JBep.  153.) 
We  might  have  grave  doubts  of  the  sufficiency  of  the 
evidence  to  warrant  the  finding  of  the  court,  that  Bergen 
was  authorized  by  Peter  Neefus,  the  latter  having  testified 
that  he  never  gave  such  authority,  and  the  plaintiff  having 
omitted  to  call  Bergen,  the  alleged  agent,  to  prove  his 
agency;  thereby  creating  a  presumption  more  or  less 
strong  against  the  existence  of  such  agency.  But  it  is 
not  necessary  to  consider  that  question.  Upon  the  ground 
before  discussed,  the  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event 

LOTT,  J.  I  concur.  It  is  a  settled  rule,  that  if  part  of 
an  entire  contract  be  void  under  the  statute  of  frauds,  the 
whole  is  void.  (See  Van  AUtine  v.  Whipple^  5  O&wenj  162^ 
partieularly  p.  164,  cited  tnthin,}  I  think,  too,  that  the 
principle  asserted  by  Chancellor  Walworth  in  Me  Whorter 
V.  MeMahany  (10  Paigey  393^)  establishes  that  this  agree- 
cannot  be  enforced.  Miss  Neefus,  it  is  found,  never  exe- 
cuted or  authorized  the  execution  of  the  agreement. 

Tappeh,  J.  also  concurred. 

J.  F.  Barnard,  J.  dissented. 

New  trial  granted. 

[Kings  GbkbiuLi.  TbbHi  I>eoember  19, 1868.  LsH,  /.  F.  Bmwirdf  OiHeri  and 
Ttfpmf  Jnatioes.] 
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BoBEBTS,  survivor,  &c.  vs.  Fishkr  and  others. 

An  agreement  by  a  creditor  to  take  the  note  of  a  third  person  in  payment  of 
his  debt,  with  the  actual  transfer  of  the  same,  and  a  written  acknowledgment 
that  it  is  so  taken  without  reooaise,  on  aoooont  of  the  creditor's  daimi  ftir- 
nlsh  sofBdent  grounds  for  the  Jury  to  find  that  the  note  was  taken  at  the 
risk  of  the  creditor.  If  so,  the  receipt  of  the  note  is  a  payment  of  the  claim, 
and  an  extiognishment  of  the  right  of  action  thereon.       ' 

APPEAL  by  the  plaintiff  from  a  judgment  entered  upon 
the  verdict  of  a  jury.  The  action  was  brought  by  the 
plaintiff  as  survivor  of  the  firm  of  Roberts  &  Cathell,  to 
recover  a  balance  due  from  the  defendants  upon  a  sale  of 
merchandise.  The  defense  set  up  in  the  answer  was  that 
the  merchandise  was  sold  upon  a  special  agreement  that 
the  same  should  be  paid  for,  to  the  full  amount  thereof, 
by  promissory  notes  of  third  parties.  That  they  have  pidd 
for  said  merchandise  in  promissory  notes,  except  $140.70, 
which  they  paid  in  cash. 

The  jury  found  a  verdict  in  favor  of  the  defendants, 
and  the  plaintiff  appealed. 

The  facts  are  stated  in  the  opinion. 

N.  B.  Saxicj  for  the  appellant 

W.  JE.  Ourtkf  for  the  respondents. 

By  the  Courts  J.  P.  Barnard,  P.  J.  The  plaintiffs  sold 
goods  to  the  defendants,  to  be  paid  for  in  business  paper, 
the  notes  of  third  parties,  which  should  be  pronounced 
satisfactory  by  the  plaintiffs.  Under  this  arrangement, 
about  the  7th  of  April,  1861,  the  defendants  proposed  a 
note  made  by  Homer  Rice  &  Co.  for  J377.75,  for  the  plain- 
tiffs' acceptance.  On  the  2d  of  April,  1861,  the  note  was 
declared  satisfactory  by  the  plaintiffs.  The  defendants 
promised  to  send  the  note  by  mail,  or  bring  it  to  New 
York  at  their  next  visit.  On  the  17th  of  April,  1861,  the 
note  was  transferred  by  the  defendants  to  the  plaintiffs  by 
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indorsement,  and  a  receipt  taken  therefor  without  recourse, 
on  account.  On  the  16th  of  April,  1861,  Homer  Rice  k  Co. 
stopped  payment,  which  fact  was  not  known  to  either 
party*    The  jury  found  for  the  defendants. 

The  evidence  of  the  agreement  to  take  the  note  in  pay- 
ment, with  the  actual  transfer  of  the  same,  and  the  written 
acknowledgment  that  it  was  so  taken  without  recourse, 
on  account  of  the  plaintifi''s  claim,  furnish  sufScient 
grounds  for  the  jury  to  find  that  the  note  was  taken  at  the 
risk  of  the  plaintiffs.  If  so,  the  receipt  of  the  note  was  a 
payment  of  the  claim,  and  an  extinguishment  of  the  plain- 
tiff's  right  of  action.    (3  U.  D.  Smith,  66.) 

The  judgment  should  therefore  be  affirmed,  with  costs. 

[Nbw  Yobk  GbnbraIi  TebMj  November  2, 1868.    /.  F.  Barnard,  Curdoio  and 
Jbigrahami  Justices.] 
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The  People,  ex  rel.  Failing,  v%.  The  GoMMissioirBRS 
OF  Highways  of  the  town  of  Palatine,  Montgomery 
county. 

Where  the  object  and  subject  of  an  act  of  the  legislatare  was  to  authorize  and 
direct  the  commissioners  of  highways  of  a  specified  town  to  reduce  a  road 
then  of  the  width  of  four  rods,  and  for  the  distance  of  one  mile,  to  the  width 
of  three  rods ;  and  the  title  of  the  act  was,  "  An  act  to  regulate  a  road  in 
the  town  of  Palatine,  Montgomery  county ;"  Seld  that  the  nd^eU  of  the  act 
was  not  eapreased  m  its  tUU^  as  required  by  section  16,  of  article  8,  of  the  state 
constitution,  and  that  the  act  was  an  attempted  fraud  upon  the  public  rights, 
and  was  null  and  void. 

After  land  talcen  for  a  road  has  been  paid  for  by  the  public,  it  cannot  be  taken 
from  the  public  and  donated  to  the  former  owner,  without  any  conMderation 
paid  therefor,  by  an  act  of  the  legislature  purporting  to  reduce  the  width  of 
the  highway. 

When  town  authorities  hare  taken  the  land  of  an  indiyidual  for  the  purposes 
of  a  public  highway,  and  hare  paid  the  proprietor  therefor,  the  right  to  the 
easement  becomes  a  vested  right  in  the  public ;  and  the  public  having  received 
the  land,  and  the  proprietor  the  compensation,  it  becomes  a  fixed  contract 
between  them,  and  the  provision  of  the  constitution  of  the  United  States, 
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dedaring  "  that  no  state  shall  pass  any  law  impairing  the  ohllgation  of  con- 
tracts "  applies. 
The  right  of  eminent  domain,  in  the  state,  does  not  anthorize  the  taking  of 
property  belonging  to  the  public  as  a  highway,  and  donating  it  to  an 
indiridaaL 

APPEAL  by  the  defendants  from  an  order  made  at  a 
BpecUl  term,  directing  a  peremptory  mandamus,  to 
the  commissioners  of  highways  of  the  town  of  Palatine,  in 
the  county  of  Montgomery,  commanding  them,  forthwith, 
to  reduce  a  certain  highway  in  said  town,  from  the  width 
of  four  rods,  to  the  width  of  three  rods,  under  the  provi- 
sions of  an  act  of  the  legislature,  passed  May  7,  1868, 
chapter  687,  entitled  *^  An  act  to  regulate  a  road  in  the 
town  of  Palatine,  Montgomery  county."  The  first  section 
of  this  act  directs  the  said  commissioners  to  alter  and 
reduce  to  the  width  of  thrae  rods,  the  following  described 
highway  m  said  town,  to  wit :  ^'  Beginning  at  the  house  of 
Jacob  Cook,  now  occupied  by  said  Cook  as  a  residence, 
and  running  thereon  westerly,  past  the  dwelling  house  of 
John  A.  Failing,  to  the  intersection  of  the  highway,  leading 
from  Palatine  bridge  to  the  residence  of  Reuben  Walrath." 
The  commissioners  of  highways  refused  to  act  as  de- 
manded by  the  relator.  Upon  which,  the  relator  moved 
for  a  peremptory  mandamus,  which  was  granted,  on 
motion,  by  an  order;  from  which  order  the  said  commis- 
sioners appealed  to  the  general  term.  The  other  facts 
necessary  to  be  stated,  appear  in  the  opinion 

J,  H.  FaiUitg^  for  the  relator. 

J.  GenteTf  fDr  the  commissioners. 

By  the  Caurtj  Potter,  J.  If  the  order  made  in  this  case 
can  be  legally  reversed,  a  high  sense  of  common  justice 
demands  its  reversal  Legislative  abuses,  in  disregard  of 
private  property,  have  become  the  standing  reproach  of 
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the  day.  Important  encroachments  upon  public  and  in- 
dividual rights,  in  blind  disguise,  and  with  bold  impunity 
of  consequence,  are  smuggled  through  the  legislature,  by 
acts  bearing  most  deceitful  or  mysterious  titles,  and  so 
ingeniously  devised  as  to  ward  off  all  suspicion  or  inquiry, 
or  entirely  to  mislead  parties  interested,  as  to  the  object 
of  the  act,  if  perchance  they  should  ever  read  its  title. 
Such  considerations  as  these,  in  relation  to  this  existing 
evil,  so  frequently  brought,  as  they  are,  to  the  knowledge 
of  the  courts,  imperiously  call  upon  us  when  the  occasion 
presents  itself^  to  look  with  a  proper  and  jealous  scrutiny, 
that  the  constitution,  in  subordination  to  which  all  statutes 
are  subject,  shall  not  be  encroached  upon ;  nor  its  provi- 
sions contravened  by  legislative  action.  The  framers  of 
the  constitution,  it  seems,  were  fully  impressed  with  the 
existence  of  such  abuses^  and  determined  to  guard  against 
them.  The  16th  section  of  the  3d  article  of  the  constitu- 
tion declares  that  "  In  all  local  and  private  bills,  the  sub- 
ject of  the  bill  shall  be  expressed  in  its  title."  The  object 
and  subject  of  the  bill  m  question,  is  to  authorize  and 
direct  the  commissioners  of  highways,  of  the  town  of  Pala* 
tine,  in  the  county  of  Montgomery,  to  reduce  an  important 
and  much  traveled  road  now  of  the  width  of  four  rods  and 
for  the  distance  of  one  mile,  to  the  width  of  three  rods. 
The  title  of  the  act  by  which  this  reduction  in  width  is  to 
be  accomplished  is,  '^  An  act  to  regulate  a  road  in  the  town 
of  Palatiney  Montgomery  eounty.*'  We  are  not  informed 
what  number  of  roads  of  this,  or  of  greater  or  less  length 
there  may  be  in  said  town ;  so  that  tte  title  would  apply 
to,  perhaps,  twenty  or  more  roads,  just  as  well  as  to  this; 
and  we  may  well  suppose  that  each  road  district  and  its 
inhabitants  whose  road  was  supposed  to  need  no  ^^  regulat- 
inffj*'  would  be  entirely  unconcerned  at  reading  the  title  to 
such  an  act ;  but  it  is  easy  to  suppose  that  the  title  of  an 
act  which  had  truly  expressed  its  object,  entitled  <*  An  act 
to  reduce  the  width  of  the  road  in  the  town  of  Palatine, 
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begiiming  at  the  hoase  of  Jacob  Cook,  and  mnning  thereon 
westerly  past  the  dwelling  house  of  John  Adam  Fail- 
ing for  the  distance  of  one  mile,"  would  have  encoun-> 
tered  severe  opposition,  and  probably  defeat  The  body 
of  the  bill  expresses  its  object;  the  title  of  the  bill  dis- 
guises and  conceals  it  Ko  person,  from  reading  its  tide, 
would  ever  guess  at  its  object  In  this  respect,  the  act  is 
a  fraud  upon  the  public ;  it  is  a  fraud  upon  the  constitu- 
tion. The  words  employed  in  the  title,  "  to  regulate/*  are 
not  only  inappropriate,  but  deceptive.  The  words  in  the 
enactment  are,  ^'  to  alter  and  reduce  the  tcidthy"  expressing 
an  entirely  different  idea.  The  tiUe  gives  not  the  locality, 
distance,  or  object  to  be  accomplished.  The  fraud  is  too 
transparent  to  be  tolerated ;  it  is  too  miserably  bungling 
in  every  feature  to  succeed.  The  act  is  local.  The  subject 
is  not  fairly  or  honestly  expressed  in  the  title ;  but  care* 
fully  avoided.  That  the  act  was  conceived  in  fraud,  and 
its  title  designed  to  defraud ;  its  extraordinary  provisions ; 
and  the  attempted  action  under  it,  is  practical,  and  con- 
firmatoiy  evidence. 

Let  us  look,  for  one  moment,  at  the  merits  of  this  ques* 
tion;  at  the  condition  and  circumstances  of  this  public 
easement  before  and  since  the  passage  of  this  act  This 
is  a  public  highway,  much  traveled ;  leading  to  Palatine 
bridge  over  the  Mohawk  river  in  one  direction,  and  to 
Stone  Arabia  churches,  and  through  the  town  of  Ephratah 
in  Fulton  county,  in  the  other ;  that  such  was  the  extent 
of  travel  on  this  road,  that  in  the  year  1848,  it  was  widened 
to  four  rods  by  the  public  authorities  of  the  town,  and  duly 
recorded  in  the  town  book;  that  at  the  time  of  such  widen- 
ing, there  was  paid  to  the  said  relator  and  the  other  pro- 
prietors, for  such  widening,  the  sum  of  (340 ;  that  all  of 
said  sum,  except  $75,  was  for  the  land  now  owned  by  the 
relator ;  all  of  which  land  is  within  the  distance  now  in- 
tended to  be  made  naii^ower  under  the  provisions  of  this 
act    The  effect  of  which  would  be,  if  this  act  is  carried 
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oat,  to  give  the  relator  a  strip  of  land  one  rod  in  width, 
and  of  the  length  of  nearly  one  mile,  which  land  has  been 
paid  for  at  public  expense ;  a  large  portion  of  which  pay- 
ment of  money,  is  now  in  the  relator's  pocket  This  act 
proposes  to  take  from  the  publicy  without  consideratum  to 
them,  this  easement  and  right  in  real  estate,  and  donate 
it  to  the  relator.  A  more  shameful  and  unblushing 
attempt  at  moral  larceny,  on  a  small  scale,  was  never 
attempted;  and  a  more  disgraceful  design  of  obtaining 
money  by  false  pretenses,  and  by  legislative  legerdemain 
and  chicanery,  does  not  pollute  the  statute  book ;  and  it  now 
remains  with  the  court  to  say  whether  such  infamy  can  be 
so  perpetrated  under  this  kind  of  legislation.  This  legis- 
lative act  is  imperiously  mandatory  to  the  defendants; 
without  requiring  the  ordinary  decencies  of  that' common 
and  reasonable*  inquiry  by  the  accustomed  authorities, 
whether  this  land  so  to  be  surrendered  up,  was  any  longer 
needed  for  public  use.  The  act  seems  to  forbid  the  exer- 
cise of  any  official  judgment,  discretion,  or  duly  of  this 
character.  It  demands,  without  a  reason  or  a  wherefore, 
that  this  public  vested  interest  shall  be  transferred  to  a 
private  individual,  without  any  compensation  whatever, 
to  be  given  the  public  from  whom  it  is  to  be  taken.  It  is 
not  necessary  to  enter  into  an  argument,  to  prove  that 
when  the  town  authorities  took  the  land  in  question  for 
the  public  purposes  of  a  road  and  had  paid  for  it  according 
to  law  to  the  original  proprietors,  the  right  to  this  easement 
became  a  vested  right  in  the  public ;  that  when  the  public 
had  thus  received  the  lands,  and  the  proprietors  had  re- 
ceived the  compensation,  it  became  a  fixed  contract  between 
them.  It  is  only  necessary  then  to  say  that  the  constitu- 
tion of  the  United  States,  article  1,  section  10,  declares, 
"that  no  state  shall  pass  any  law  impairing  the  obligation 
of  contracts." 

Under  a  government  controlled  by  written  constitutions, 
legislatures  are  not  the  supreme  power.    Whenever  they 
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step  beyond  the  limits  inhibted  by  conBtitutional  authority, 
they  have  transcended  their  power,  and  their  acts  are 
utterly  void.    Legislation  is  not,  therefore,  omnipotent 

There  is  another  ground  upon  which  this  act  is  void. 
In  the  case  of  Varick  v.  Smithy  (5  Paigey  137,)  Chancellor 
Walworth  said,  ^'  that  the  right  of  eminent  domain  in  the 
state,  does  not  imply  a  right  in  the  sovereign  power  of  the 
state  to  take  the  property  of  one  and  transfer  it  to  another, 
when  the  public  interest  could  be  in  no  way  promoted  by 
such  a  transfer,  even  if  a  fuil  compensation  was  fully 
awarded  to  the  owner  thereof."  How  much  more  forcibly 
is  this  doctrine  true,  when  it  is  attempted  to  be  taken  from 
the  public  and  donated  to  an  individual  In  the  matter  of 
Albany  Streety  (11  Wend,  151,)  where  commissioners  had 
been  appointed  to  take  property  for  ptcblic  use,  had  taken 
a  whole  lot,  when  only  a  part  of  it  was  required  for  the 
street,  under  an  act  which  enacted,  <'  that  when  a  part  of 
a  lot  was  taken  for  public  use,  the  commissioners,  if  they 
deemed  it  expedient,  might  include  the  whole  lot  in  the 
assessment."  Chief  Justice  Savage  said  r  ^' If  this  act  is  to 
be  taken  literally,^at  the  commissioners  may,  against  the 
consent  of  the  owner,  take  the  whole  lot,  when  only  a  part 
is  required  for  public  use,  it  was  the  assumption  of  a  power 
the  legislature  did  not  possess."  And  this  was  a  case 
where  some  compensation  was  to  be  paid  for  the  property 
taken.  But  to  take  the  property  of  one,  though  it  be  the 
piMiCy  and  donate  it  to  an  individual,  is  not  only  a  viola- 
tion of  natural  right,  but  of  the  spirit  of  the  constitution. 
The  great  mass  of  moral,  sober,  thinking  people,  are  rai&- 
ing  the  voice  of  indignation  against  legislative  corruption, 
and  le^slative  interference  with  private  and  ve9ted  rights, 
and  of  the  snares  and  devices  by  legislative  attempts  to 
overreach  the  quiet,  industrious  but  less  informed  portion 
of  community.  Unless  this  portion  of  the  people  can  look 
to  the  cimrt9  for  protection  against  these  encroachments, 
there  is  nothing  left  to  secure  them  the  constitutional  pro- 
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tectioti  of  Ufej  liberty  and  private  property.  It  appears  to 
me,  that  this  case  presents  the  opportunity  for  judicial 
rebuke  to  legislative  abuses  of  this  character.  I  am  clearly 
of  the  opinion  that  the  act  in  question  is  an  attempted 
fraud  upon  public  rights;  a  gross  attempt  through  the 
the  forms  of  legislation,  to  obtain  property  by  false  pre- 
tenses; a  fraud  upon  the  requirements  of  the  constitution 
as  to  the  tide  of  the  kct ;  and,  in  its  provisions,  is  in  direct 
contravention  of  the  constitution  of  the  United  States. 

I  think  that  the  order  of  the  special  term  should  bo  re- 
versed with  costs,  and  with  costs  td  the  defendants  on  the 
motion  at  special  term. 

[ScHBNBCTADT  Obnbbal  Tbbk,  January  6, 1869.    Jamesj  HoKhram^  FoUer 
and  BgektSj  Jnstioes.] 


Ferrin  t;^.  Mtrice,  administrator,  &c. 

An  ezecuior  or  administrator,  in  this  state,  as  a  trustee  of  the  estate,  may  create 
a  charge  upon  it  for  expenses  attending  his  administmtioD,  which  he  is  author- 
ised to  incur  in  the  proper  discharge  of  his  trust. 
'  Thus  he  may  render  the  estate  liable  by  contracting  for  suitable  head  stones  to 
be  placed  at  the  grave  of  the  deceased,  where  there  are  sufficient  assets  prop- 
erly applicable  to  that  purpose. 

An  executor  or  administrator  by  ordering  such  articles,  as  a  part  of  the  fune- 
ral expenses,  makes  himself  personally  liable  for  them ;  but  if  he  pays  for 
them  himself,  the  estate  is  liable  over  to  him  for  the  amount. 

APPEAL  by  the  plaintiff  from  an  order  sustaining  a  de- 
murrer to  the  complaint.  The  complaint  alleges  the 
appointment,  in  March,  1865,  of  Jacob  Hartman  as  admin- 
istrator of  the  estate  of  Sanford  Hartman,  deceased,  his 
removal  in  December,  1866,  and  the  appointment  of  Myrick 
in  his  place ;  that  in  May,  1865,  said  Jacob,  as  such  admin- 
istrator, contracted  with  the  plaintiff  to  manufacture  and 
deliver  a  set  of  grave  stones,  for  the  price  of  $140,  to  be 
ready  by  September  following.    Said  grave  stones  being 
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parcbaaed  to  be  placed  at  tbe  grave  of  said  deceased,  and 
being  suitable  to  bis  rank  and  station  in  life,  and  to  tbe 
circumstances  of  bis  estate,  and  being  reasonable.  Tbat 
the  plaintiff  thereupon  performed  his  part  of  tbe  agree^ 
ment,  but  said  Jacob  and  the  defendant  have  refused  to 
receive  or  pay  for  the  stones,  except  that  Jacob,  as  admin- 
istrator, paid  940  of  the  price  in  Febi^ary,  1866.  That 
the  defendant  has  sufficient  assets  applicable  to  the  pay- 
ment of  this  claim. 

The  defendant  demurred  *to  the  complaint  because  it 
did  not  state  &cts  sufficient  to  constitute  a  cause  of  action. 
The  following  grounds  of  demurrer  were  alleged : 

'^  1.  The  said  complaint  does  not  show  that  the  defend- 
ant was  appointed  administrator  of  the  estate  of  Sanford 
Hartman,  deceased,  by  any  competent  court  having  juris- 
diction. 

2.  The  complaint  does  not  show  that  the  grave  stones 
mentioned  therein  were  suitable  to  the  rank  and  condition 
of  Sanford  Hartman,  deceased,  or  the  circumstances  of 
his  estate. 

2.  There  is  no  privity  of  contract  between  the  plaintiff- 
and  defendant  to  pay  for  the  said  grave  stones." 

If.  H.  Mervfiny  for  the  appellant  L  Suitable  fiinend 
expenses,  (including  monument,)  are  in  law,  a  charge  upon 
the  estate,  and  the  acts  of  an  administrator  in  relation 
thereto,  within  the  scope  of  his  d&ty  and  authority,  bind 
the  estate.  Such  charge,  as  it  in  law  exists,  or  as  it  may 
be  fixed  or  determined  by  the  authorized  acts  of  the 
administrator,  can  be  enforced,  the  same  as  any  other  lia- 
bility, against  the  estate.  {Hapgood  v.  HougkUmj  10  Pick. 
IM.  M4aUTofThompwn^41Barh.2^.  Oh&uieauY. Snydmij 
21  N.  Y.  Bep.  179.  Howard  v.  Pawen,  6  Ohio  B.  92,  mn. 
3M.  ^  W.  356.  Pixrker  v.  Lewii^  2  Bevereauxj  21,  in  n. 
3  7.  if  .T.  38.  Boger$  y.  Priee,  Bx.  3  T.  i' J.  2B.  Cfhapph 
V.  Chaper,  13  M.  dt  W.  252.)    1.  It  is  well  settled,  and  was 
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conceded  in  the  court  below,  that  it  is  the  duty  of  an  admin- 
istrator to  bury  his  intestate,  to  pay  the  funeral  expenses 
including  the  expenses  of  a  grave  stone  suitable  to  the  con- 
dition in  life,  and  circumstances  of  the  deceased;  that  the 
estate  is  chargeable  therewith,  and  that  they  are  to  be  paid 
in  preference  to  all  other  charges  thereon.  The  burial  of 
the  deceased  is  the  first  duty  of  an  executor  or  administra- 
tor. It  may  be  performed  by  an  executor  before  probate. 
{Toll  24)  Ordering  a  funeral  and  appropriating  a  reason- 
able sum  to  that  purpose,  does  not  make  a  party  an  execu- 
tor de  son  tart.  (4  M.  f  W.  378.  8  Y.dtJ.  38,  n.  a,  md 
authorities  cited.)  The  administrator,  on  his  final  settle- 
ment, is  not  only  permitted,  but  required,  to  produce 
vouchers  for  all  funeral  charges.  (3  M,  S.  5th  ed.  179,  §  60. 
Dayton^  313.)  ^^  Funeral  expenses,",  says  Lord  Coke, 
(3  Inst.  202,)  '^  are  to  be  allowed  of  the  goods  of  the 
deceased  before  any  other  debt  or  duty  whatsoever."  Such 
expenses  are  a  qtuui  lien.  2.  The  administrator,  Jacob 
Hartman,  when  he  made  the  contract  with  the  plaintiff, 
was  acting  strictly  within  his  duty  as  administrator,  and 
•made  it  as  such.  He  simply  carried  out,  to  the  extent  of 
making  definite  and  certain,  a  liability  or  duty  imposed 
by  law.  He  did  not  assume  to  charge  himself  personally ; 
neither  did  the  plaintiff  so  charge  him.  The  credit  was 
given  to  the  estate.  It  was  within  the  province  of  the 
administrator  to  determine,  in  the  first  instance,  what  was 
suitable  and  reasonable,  and  that  being  done,  the  liability 
of  the  estate  was  fixed.  Just  as  an  estate  is  bound  on  an 
account  stated  by  an  administrator,  (Holmes  v.  D'Oamp, 
1  John.  34,)  or  as  it  is  within  the  power  of  an  administrator 
to  promise  so  as  to  save  the  statute  of  limitation.  (Whit- 
aher  v.  WhitakeTy  executory  6  John.  112.)  Ohouteau  v. 
Buydamy  administrator^  (21  N.  T.  Rep.  179,)  was  an  action 
for  an  accounting,  based  on  a  written  contract  of  com- 
promise made  by  a  deceased  executor  prior  to  the  appoint- 
ment of  the  defendant,  and  the  point  was  raised  that  the 
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ezecator  was  only  personally  bound.  Held  that  the  con* 
tract  was  intended  to  be,  and  was  in  his  representative 
capacity,  within  the  scope  of  his  authority,  and  his  succes- 
sor and  the  estate  was  bound.  (See  pp.  182, 183.)  3.  But 
it  is  said  to  have  been  decided  that  an  action  will  not  lie, 
for  faneral  expenses,  against  the  administrators,  as  such ; 
in  other  words,  that  the  estate,  though  bound,  cannot  be 
reached.  As  to  the  English  cases,  Tugwell  v.  Heymariy 
exeeutar,  (3  Camp.  298,)  and  Rogers  v.  Pricey  ex.  (3  Y.  ^  J. 
28,  decided  in  1829,)  are  the  earliest  English  cases  referred 
to  on  this  subject.  They  were  both  actions  for  funeral 
expenses,  and  against  executors  as  such,  and  in  both  the 
defendants  were  held  liable,  there  being  assets.  In  Comer 
V.  81mo^  ex.  (3  M.  ^  W.  350,)  decided  in  January,  1838, 
these  cases  were  discussed,  and  while  they  were  not  over- 
ruled, but  the  counsel  for  the  defendant  admitted,  (p.  351,) 
they  might  stand  consistent  with  his  position,  still  the 
court  said,  that  those  cases  only  decided  that  the  law  im- 
plies a  contract  on  the  part  of  the  executor  personally,  and 
not  in  his  representative  capacity,  to  pay  funeral  expenses. 
The  declaration  contained  four  counts,  first,  for  good^  sold 
to  the  defendant,  as  executor,  at  his  request ;  second,  for 
work  in  like  form ;  third,  for  money  paid  for  the  use  of 
the  defendant ;  and,  fourth,  on  account  stated.  The  court 
admitted  the  third  count  to  be  good,  but  were  of  opinion 
that  the  first  two  counts  were  necessarily  for  debts  due 
from  the  defendant,  in  his  own  right,  and  hence,  a  mis- 
joinder. Whether  any  of  the  counts  were  for  funeral 
expenses  don't  appear,  and  the  liability  of  an  estate  for 
such,  was  not  discussed.  In  Chreen  v.  Salmon^  (35  E.  C.  L. 
404,)  de<Hded  in  Queen's  Bench,  in  June,  1838,  it  was  held 
that  in  an  action  by  an  undertaker  for  funeral  expenses, 
against  a  person  not  an  executor,  a  residuary  legatee  is  a 
competent  witness  for  the  plaintiflf.  For,  although  la  per- 
son, other  than  an  executor,  may  have  rendered  himself 
liable  to  the  undertaker,  the  estate  is  ultimately  answer- 
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able  for  so  much  of  the  cost  as  an  executor  might  reason- 
ably pay  and  no  more ;  and  the  witness,  therefore^  has  no 
disqualifying  interest;  and  Lord  Denman,  in  giving  judg- 
ment, says :  ^'  The  question  was  whether  he  was  not  inter- 
ested to  relieve  the  residue  by  charging  the  defendant  ? 
we  think  not ;  for  the  estate  must,  at  all  events^  pay  the 
reasonable  expenses  of  the  funeral,  and  can,  in  no  event,  be 
liable  beyond  them,"  and  the  case  of  Roger 9  v.  Price^  is 
recognized  on  the  argument,  and  the  common  law  liability 
of  executors  referred  to,  and  any  doctrine  that  an  estate  is 
discharged  when  somebody  else  is  personally  liable,  is  ex- 
pressly repudiated.  In  Brice  v.  Wibarij  (28  JS.  0.  L.  407 ; 
SKJ-M.  512,)  decided  in  King's  Bench  in  1834,  the 
common  law  liability  of  an  executor,  as  such,  to  pay  rea- 
sonable funeral  expenses,  is  distinctly  recognized,  and  the 
counsel  on  both  sides  recognize  Rogers  v.  Prieej  as  author* 
ity.  In  Aehby  v.  Aehhy,  ez'r  (14  -B.  (7.  L.77;  7  B.  ^  O. 
444,)  decided  in  King's  Bench  in  1827,  the  declaration  had 
three  counts :  1st,  for  money  paid  for  the  use  of  the  de- 
fendants, as  executors,  at  their  request;  3d,  for  money  had 
and  received ;  3d,  on  account  stated,  demurrer  for  mis- 
joinder. Held  that  the  1st  and  3d  counts  could  be  joined, 
and  judgment  de  bonis  teetatoru;  but  the  second  count  was 
for  a  personal  charge,  not  within  the  scope  of  the  duly  of 
an  executor.  Says  Bayley,  J.  in  discussing  the  first  count : 
'^  There  inay  be  cases  in  which  the  creditor  may  be  entitled, 
at  his  option,  either  to  sue  the  party  in  his  personal  or 
representative  character,  and  when,  as  in  this  case,  he 
makes  his  election  to  charge  the  defendants  in  the  latter 
character,  if  the  right  stated  in  such  -  count  would  be  a 
right  binding  the  assets  of  the  testator,  it  would  be  very 
reasonable  to  say  they  might  be  joined.  *  *  I  think  the 
plaintiff  having  paid  the  money  to  the  use  of  the  defend- 
ants, as  executors,  has  the  same  right  that,  before  such 
payment,  belonged  to  the  person  to  whom  it  was  made, 
and,  consequently,'  that  he,  the  plaintifi^,  may  charge  the 
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assets  of  the  testator.  ''^  *  A  plaintiff,  in  many  instances, 
may  have  an  advantage  in  proceeding  against  the  assets, 
rather  than  against  the  executor  personally.  The  executor, 
in  his  individual  capa  city,  may  be  insolvent ;  in  his  charac- 
ter as  executor,  he  may  have  assets  adequate  to  answer  any 
claim,  and  when  the  money  has  been  paid  to  his  use,  as 
executor,  justice  requires  that  the  person  who  has  made 
that  payment  should  have  the  privilege  of  looking  to  the 
fund  which  the  executor  has  in  that  character,"  Chappie  v. 
Cooper,  (13  M.  i^  W.  252,)  decided  in  Exchequer,  1844,  was 
an  action .  against  an  infant  widow  on  her  promise  to  pay 
the  funeral  expenses  of  her  deceased  husband.  Held  that 
funeral  expenses  are  regarded  in  the  law  as  a  necessary 
for  the  deceased.  Says  Alderson,  B. :  ^^  There  are  many 
authorities  which  lay  it  down  that  decent  Christian  burial 
is  a  part  of  man's  own  rights,  and  we  think  it  no  great 
extension  of  the  rule  to  say,  that  it  may  be  classed  as  a 
personal  advantage  and  reasonably  necessary  to  him."  If 
this  be  so,  there  Js  an  implied  promise  by  the  deceased, 
while  living,  to  pay  for  those  services,  when  properly  ren- 
dered to  him  after  his  death.  (See  note,  S  Y.  ^  J,  38.)  I 
find  no  later  case  than  the  above,  and  I  submit  upon  this 
f  showing  that  the  case  of  Sogers  v.  Price,  is  still  good  law 
in  England,  that  there  an  estate  is  liable  for  funeral  ex- 
penses, and  a  proper  action  will  lie  therefor  against  an 
administrator,  as  such.  4.  Two  cases  in  this  state  are  said 
to  be  in  point :  Myer  v.  Cole,  (12  John.  349,)  and  Demott 
V.  Field,  (7  Oowen,  58.)  The  question  in  both  these  cases 
was  whether  there  was  a  misjoinder  of  counts  for  the  reason 
that  the  defendant  was  personally  liable  on  $ome^  and  as 
executor  on  others,  therefore,  different  judgments  would 
be  required.  The  court  decided  that  one  of  the  counts  in 
each  case  (being  for  goods,  &;c.)  was  so  framed  as  to  charge 
the  defendant  personally.  That  the  court  meant  to  decide 
no  more  than  this  in  the  latter  case,  is  shown  by  the  re- 
.     Voji.LnL  6 
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mark  made  in  the  opinion,  that  the  defendant  wonld  be 
liable  on  the  promise  charged  upon  him,  whether  he  had 
assets  or  not ;  and,  in  the  other  case,  it  is  said  that  the 
defendant  would  be  personally  liable ;  for  the  promise  is 
not  alleged'to  have  been  made  by  them  as  executors,  citing, 
among  others,  Carter  v,  PhelpSy  (8  John.  440,)  where  it  is 
said,  on  page  441 :  '^  A  count  on  a  promise  made  by  an 
executor  or  administrator,  as  %uch,  and  in  which  he  is  not 
charged  as  personally  liable,  may  be  joined  with  a  count 
on  a  promise  made  by  the  intestate.  The  rule  has  become 
settled,'*  citing  several  cases.  The  cases  in  3d  and  24th 
Wend,  had  no  reference  to  a  claim  like  the  present,  and 
only  decided  that  claims  against  a  defendant  personally, 
could  not  be  joined  with  those  against  him  as  administra- 
tor. In  Benjamin  v.  Taylor^  (12  Barb,  331,)  the  reason  for 
the  misjoinder  is  stated  to  be  that  in  the  one  case  the 
executor  is  liable  only  so  far  as  he  has  assets,  and  in  the 
other  is  liable  personally,  whether  he  has  assets  or  not. 
According  to  this  rule,  inasmuch  as  want  of  assets  would 
be  a  good  plea  to  an  action  for  funeral  expenses,  when  a 
personal  promise  is  not  relied  on,  such  an,  action  would 
lie  against  an  executor,  as  such.  In  none  of  these  cases 
was  the  question  before  the  court,  whether  an  administra- 
tor, as  such,  by  a  proper  form  of  action,  could  not  be  held. 
Such  an  action,  when  a  personal  promise  was  not  counted 
or  relied  on,  would  not  lie  against  the  administrator  per- 
sonally, because :  (1.)  The  liability  depends  on  whether 
the  administrator  has  assets.  The  want  of  them  is  a  good 
plea,  which  would  not  be  the  case  in  a  simply  personal 
action.  An  administrator  is  liable,  because  he  might  debit 
the  estate  with  those  expenses,  and  he  can  only  take  from 
the  estate  that  for  which  he  is  liable  as  administrator.  The 
foundation  of  the  liability  is  the  law,  and  not  the  promise 
of  the  administrator.  (2.)  The  judgment  in  such  an  action 
would  be  de  banU  testatoris.  This  was  distinctly  held  in 
Hapgood  v.  Houghton^  (10  Pich.  154,)  decided  in  1830,  in  the* 
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Supreme  Court  of  Massachusetts,  on  the  question  of  mis- 
joinder, and  the  court  say,  {p.  156,)  that  the  estate  is  just  as 
liable  for  funeral  expenses,  as  for  necessary  supplies  in  the 
lifetime.     So  in  Howard^  adm*r  v.  Powers^  (6  Ohio  Rep.  92,) 
it  was  held  that  an  administrator  may  be  sued^  as  such,  in 
all  cases  where  the  assets  of  his  intestate  are,  directly  or 
indirectly,  sought  to  be  charged.    The  same  was  held  in 
Parker  v.  LetciSj   (2  Deverettx,  21,)   and  the  court  say: 
"  They  form  a  charge  upon  the  assets,  independent  of  any 
promise  by  the  executor  o^:  administrator,  upon  the  ascer- 
tfdnment  of  the  fact,  that  they  are  of  that  description  and 
proper  for  the  estate  and  degree  of  the  deceased.     The 
case  of  Thomp9on^   (41  Barb.  237,)   is  strongly  in  point. 
A.  G.  Thompson  died  in  1851.    Sheldon  became  executor. 
Cowles  performed  professional  'services,  as  attorney,  for 
Sheldon,  as  executor,  for  the  benefit  of  estate  in  1857, 1858, 
1859.     Sheldon  died  in  1859,  and  E.  G.  Thompson  was 
appointed  administrator  in  1860.     Cowles  sued  him  as 
administrator,  in  the  Supreme' Court,  recovered  judgment 
in  1862,  and  applied  to  the  surrogate  of  New  York  for  an 
order  for  the  administrator  to  pay.    The  order  was  granted 
and  the  administrator  appealed.     The  point  was  made 
that  it  was  not  a  debt  of  the  deceased,  not  against  the 
estate,  but  against  Sheldon  personally,  and  the  surrogate 
had  no  authority,  under  the  statute,  to  order  payment ;  in 
other  words,  not  a  claim  against  the  estate.     The  order  of 
the  surrogate  was  affirmed,  and  the  court,  (Leonard,  J.) 
say :    ^^  It  cannot  be  admitted  that  an  administrator  can 
hold  a  fiind  in  his  hands  to  which  he  is  lawfully  entitled 
to  resort  for  the  payment  of  the  just  and  necessary  ex- 
penses of  administration,  and  refuse,  at  his  pleasure,  so  to 
apply  the  fund  as  to  set  the  creditor  at  defiance.    It  may 
be  conceded  that  the  administrator,  who  employs  the  ser- 
vices of  counsel  in  the  necessary  defense  or  collection  of 
his  trust,  is  personally  liable  for  the  payment  thereof;  but 
the  estate  ^is  also  liable,  and  it  is  not  the  privilege  of  the 
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administrator  to  decide  whether  he  shall  be  made  liable 
in  his  personal  or  representative  capacity.  That  election 
is  to  be  made  by  the  creditor,  if  the  right  of  election  exists, 
and  not  by  the  debtor,  and  the  administrator  is  entitled  to 
have  the  amount  refunded."  {See  also  Dudley  v.  ChrUwold^ 
2  Bradf.  24.)  A  like  principle  is  followed  when  it  is  held 
that  whenever  money  received  will  be  assets,  the  executor 
may  sue  for  it,  and  declare  in  his  representative  capacity. 
(28  Barh,  473.  1  Wm%,  exWsy  789.  26  E,  (7.  L,  34.  25  id. 
33.)  The  cases  concede  an  action  will  lie  for  money  paid 
at  the  request  of  the  executor  for  use  of  the  estate.  (21 
N.  Y.  Bep.  183.)  The  plaintiff  has  here  furnished  his 
property  for  the  use  of  the  estate,  at  the  request  of  the 
executor.  What  difference  is  there  in  principle  ?  If  the 
position  of  the  defendant  is  correct,  there  is  do  legal  pro- 
ceeding by  which  an  undertaker  can  possibly  reach  the 
assets.  If  the  administrator  will  not  pay,  he  can  only  sue 
him  and  recover  a  personal  judgment,  which,  if  the  admin- 
istrator is  insolvent,  he  cannot  collect.  He  cannot  reach 
the  bail  of  the  administrator,  for  he  has  no  claim  against 
him  as  such.  If  he  goes  into  the  surrogate's  court,  he  has 
no  standing,  for  his  claim  is  disputed,  and  the  surrogate 
can't  try  it ;  and  besides  he  has  no  claim  against  the  estate. 
He  will  thus  be  at  the  mercy  of  an  administrator,  who  is 
disposed  to  cheat  him.  It  is  within  the  scope  of  the  official 
duty  of  an  administrator,  to  purchase  a  head-stone,  and  if 
it  is  reasonable  and  suitable,  the  estate  is  bound.  If  he 
promises  to  pay  for  it  himself,  and  is  sued  on  such  promise, 
he  is  liable  personally,  and  a  personal  judgment  goes 
against  him,  and  that  is  all  the  cases  in  12  Johnson  and 
7  Cowen  necessarily  hold.  The  estate  is  not  released  by 
any  such  act:  no  case  holds  to  that  extent  The  general 
understanding  is,  undoubtedly,  as  laid  down  by  Dayton, 
{p.  313,)  that  although  the  administrator  may  be  person- 
ally liable,  still  the  estate  is  bound  to  the  extent  that  the 
expenses  are  reasonable.    Any  other  rule  would  work 
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great  injustice,  and  should  not  be  adopted.  Bat,  suppose 
it  true,  that  an  administrator,  with  assets,  is  liable  person- 
ally, and  not  as  administrator.  It  does  not  follow  that  the 
present  action  cannot  be  maintained.  The  defendant^  mih 
assetSy  stands  in  the  same  position  as  the  first  administra- 
tor, with  assets.  The  personal  liability  attaches  to  who- 
ever has  the  assets.  In  this  way,  the  claim  woald  follow 
the  assets,  and  preserve  its  charge  thereon,*  which  it  has 
by  law.  Upon  this  theory,  the  words,  09  administrator^ 
could  be  treated  as  surplusage,  as  they  are  in  12  JokMOfij 
and  the  action  be  good  against  the  defendant  personally. 
The  facts  are  stated  in  the  complaint,  and  certainly  entitle 
us  to  relief  in  some  form.  The  demurrer  admits  the 
amount  right,  acknowledges  assets,  and  the  law  says  it  is 
a  charge.  What  more  is  necessary  to  entitle  us  to  a  judg- 
ment? 

n.  A  fair  construction  of  the  allegation  in  the  complaint, 
is  that  the  defendant  was  appointed  by  the  surrogate  of 
Monroe  county,  who  made  the  prior  appointment,  and 
whose  jurisdiction  is  alleged.  Be  this  as  it  may,  the  sub- 
sequent allegation  that  the  defendant  is  now  such  ad- 
ministrator is  sufficient  It  is  not  necessary  for  a  plaintiff 
to  allege  the  time  or  manner  of  appointment  of  a  defend- 
ant adijiinistrator.  The  matter  is  clearly  within  the  de- 
fendant's knowledge,  and  the  plaintiff  may  use  a  very 
general  method  of  pleading.  Every  thing  necessary  to 
constitute  the  administratorship  is  included  in  this  aver- 
ment (  VoorMes'  Oode^  191  tf,  8th  ed.  3  N.  T.  Practice,  9. 
33  Barb.  627.) 

M.  O,  FinUffj  for  the  respondent  I.  The  complaint 
does  not  show  the  appointmetit  of  the  defendant  as  admin- 
istrator of  Sanford  Hartman,  deceased,  by  any^court  hav- 
ing jurisdiction.  The  language  of  the  complaint  is,  "  and 
the  said  Albert  G.  Myrick  appointed  in  his  place  and  stead, 
and  said  Albert  is  now  such  administratoi;."    This  does 
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not  show  by  whom  he  was  appointed.  For  aught  that 
appears,  the  appointment  may  have  been  by  the  surrogate 
of  some  other  state,  or  by  a  justice  of  the  peace.  The 
state  or  county  in  which  an  executor  or  administrator  was 
appointed  is  a  material  and  traversable  averment  and 
should  be  truly  stated.  (Code  of  1867,  §  142,  pp.  188,  189. 
Stq>h,  PI  288.  Rightmeyer  v.  Raymond^  12  Wend,  51. 
Morgan  v.  Lyon^  Id,  265.  Ring  v.  Roxborough,  2  Or,  ^  J. 
418.)  The  fact  that  the  appointment  is  by  a  surrogate  of 
this  state,  is  material  to  be  stated,  because  the  courts  of 
this  state  can  take  no  notice  of  letters  testamentary  or  of 
administration  granted  abroad,  and  they  can  only  sue  and 
be  sued  as  such  in  the  state  in  which  they  were  appointed. 
{MorreU  v.  Dickey ^  1  John,  Ch,  156.  Williams  v.  StorrSy  6  id. 
353.  Campbell  v.  Torrey^  7  Gowen^  68.  Vroom  v.  Van  JSomCy 
10  Paigey  550.  Vermilyea  v.  BeaUy,  6  Barb,  429, 431.  Smith 
V.  Webby  6  Abb.  482.  Thomas  v.  JEddy^  13  id.  22.  Ghdick 
V.  Ghdick,  21  How,  22.  Bobbins  v.  Wells,  26  id.  15.)  There 
is  no  allegation  that  he  was  appointed  by  any  surrogate  in 
the  state  of  New  York,  or  that,  being  appointed  by  a  sur- 
rogate in  any  other  state,  he  has  brought  assets  of  the 
deceased  into  this  state.  It  does  not  allege  that  this  de- 
fendant was  duly  appointed.  This  question  was  decided 
in  the  case  of  Forrest  v.  The  Mayor  of  New  York,  (13  Abb. 
Pr.  350.)  In  that  case  the  complaint  alleged  that  the 
plaintiffs  were  duly  appointed  and  qualified  by  the  surro- 
gate of  the  county  of  New  York  to  act  as  the  sole  executors 
of  Daniel  Fanshaw,  deceased.  The  demurrer  was  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  plaintiffs  had  not  legal  capacity  to 
sue.  The  demurrer  was  sustained.  The  allegation  that 
"  Jacob  Hartman  was  appointed  by  the  surrogate  of  the 
county  of  Monroe,  who  had  jurisdiction  for  that  purpose," 
does  not  help  the  plaintiff.  It  is  not  an  allegation  of  juris- 
diction to  appoint  Albert  Gt.  Myrick.  The  complaint  does 
not  proceed  upon  the  ground,  or  allege  that  the  defendant 
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has  assumed  to  be  or  act  as  administrator  so  as  to  con- 
clude him,  but  solely  an  allegation  that  he  is  administrator, 
&c.  To  sustain  that,  he  should  allege  the  acts  he  will  be 
obliged  to  prove,  to  wit,  the  due  and  proper  appointment 
by  a  proper  court  as  such.  (8  How,  Pr,  428.  10  Bo9w,  292, 
301  to  305,  and  eases  cited  on  p,  298.  16  Abb.  Pr.  433,  442, 
443.    28  N.  Y.  Rep.  454.     31  id.  9,  10,  15.) 

XL  The  complaint  does  not  allege  any  facts  showing 
that  the  grave  stones  contracted  for  Jacob  Hartmaii  were 
suitable  to  the  circumstances-of  the  estate  of  Sanford  Hart- 
man,  deceased,  and  to  his  rank  and  circumstances  in  life. 
The  allegation  in  that  respect  is  a  mere  '^  conclusion  of 
law."  The  present  administrator  had  a  right  to  know  and 
to  controvert  the  facts  in  that  behalf.  (31  N.  Y.  Rep.  9 ; 
vide  j^.  10  and  15.) 

IlL  The  defendant  is  not  in  any  event  liable  to  pay  for 
the  head  stone  contracted  for  by  his  predecessor,  who  has 
been  removed.  1.  There  is  no  privity  of  contract  between 
the  plaintiff  and  defendant  This  was  not  a  contract  made 
by  Jacob  Hartman,  in  his  representative  capacity^  and  which 
his  successor  became  liable  upon  by  virtue  of  the  statute. 
(^See  3  R.  S.  5th  ed.  p,  165,  §  59.)  It  was  one  of  those 
funeral  expenses  upon  which  Jacob  Hartman  became  liable 
individually  and  not  in  his  representative  character.  (3d 
ed" Dayton's  Surrogate,  pp.  313,  314,  318,  482.  12  John.  349. 
Williams  on  Ezecutors,  bth  ed.  1621,  1624.  Id.  ^d  ed.  sub. 
2,  p.  829,  and  §  1,  note  1522.)  This  is  well  settled.  {See, 
also,  Dayton's  Surrogate,  285,  286 ;  Brice  v.  Wilson,  ^  A.dk 
E.  349,  Ttote  c. ;  S.  Q.  and  3  Nev.  dt  M..  512 ;  Comer  v.  Show, 
3  Mees.  <t  Wels.  350,  354,  355 ;  TugweU  v.  Heyman,  3 
Oamp.  298  ;  Rogers  v.  Price,  3  Young  dt  Jer.  28 ;  Hayter  v. 
Moat,  2  Mees.  dt  Welsb.  56.)  It  was  said  by  Patterson,  J.  in 
Brice  v.  Wilson,  that  it  has  been  decided  that  an  executor 
renders  himself  liable  upon  an  implied  promise  at  common 
law  to  pay  reasonable  expenses  for  the  funeral  of  the  tes- 
tator, where  no  other  person  is  liable  on  an  express  con- 
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tract,  althoagh  he  does  not  give  orders  for  it  But  there 
is  no  case  which  goes  the  length  of  deciding  that  if  the 
funeral  be  ordered  by  another  person  without  the  know- 
ledge of  the  executor  to  whom  the  credit  is  given,  the 
executor  is  liable.  It  is  also  laid  down  that  in  an  action 
against  an  executor  for  the  funeral  expenses  of  his  testator, 
the  judgment  should  not  be  de  bonis  testatorUj  but  de  bonis 
jpropriis.  In  this  case,  Jacob  Hartman  was  and  still  is 
liable  individually  upon  this  contract,  but  not  Albert  Q. 
Myrick.  2.  The  liability  on  the  part  of  the  administrator 
to  pay  for  head-stones  as  a  part  of  the  funeral  expenses  of 
deceased  can  never  exist  unless  he  has  sufficient  assets,  so 
that  the  rights  of  creditors  will  not  be  affected  thereby. 
This  complaint  contains  no  allegation  showing  that  there 
are  assets  sufficient  in  the  hands  of  the  defendant  i6  pay 
the  debts  of  the  deceased  and  to  pay  for  these  head-stones ; 
unless  there  is  he  could  not  be  allowed  in  his  account  if 
he  paid  for  them.  The  complaint  is  deficient  as  to  allega- 
tions in  this  respect,  as  much  so  as  was  the  one  in  the  case 
of  Chambers  v.  LewiSy  (16  Abb.  Pr.  433.  See  pp.  442,  443  ; 
28  N.  r.  Hep.  454;  31  id.  9,  10,  15.) 

IV.  There  is  no  allegation  in  the  complaint  that  the 
plaintiff  has  ever  offered  to  deliver  the  head- stones  in 
question  to  the  defendant,  or  ever  notified  him  that  he  was 
ready  and  willing  to  deliver  the  same  to  him. 

Bif  the  Courts  Morgan,  J.  The  complaint,  I  think,  con- 
tains averments  sufficient  to  show  that  the  predecessor  of 
the  defendant  undertook,  in  his  character  of  administrator, 
to  contract  with  the  plaintiff  for  suitable  head-stones  to  be 
placed  at  the  grave  of  the  deceased,  not  beyond  what  would 
have  been  allowed  to  him,  under  the  statutes,  in  his  final 
account  before  the  surrogate,  if  he  had  paid  for  them  be- 
fore he  had  been  removed  from  office.  The  price  was  9140, 
and  he  had  paid  but  $40  when  he  was  removed  and  the 
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defendant  appointed  to  take  his  place.  There  is  no  question 
made  bat  that  the  defendant  has  assets  properly  applicable 
to  the  payment  of  the  balance,  bat  it  is  alleged  that  he  neg- 
lects and  refuses  to  receive  the  stones,  or  to  pay  for  them, 
although  they  were  made  according  to  the  agreement  with 
the  first  administrator,  and  were  ready  for  delivery  when 
called  for. 

The  judge,  at  special  term,  while  admitting  that  the 
contract  was  one  which  it  was  proper  for  the  administra- 
tor to  make,  and  that  the  expense  of  the  head-stones  was 
not  beyond  the  rank  or  station  in  life  of  the  deceased, 
came  to  the  conclusion  that  no  action  would  lie  against 
the  defendant,  as  administrator,  to  recover  the  balance  of 
the  purchase  price. 

Some  of  the  authorities  cited  and  commented  upon, 
show  that  although  funeral  expenses,  including  a  suitable 
monument  for  the  deceased,  are  chargeable  upon  the 
estate  of  the  deceased,  the  administrator  who  orders  them 
is  personalfy  liable  and  not  in  Aw  representative  eapaoity.  So 
when  they  are  ordered  by  others  and  afterwards*  approved 
by  the  administrator  or  executor.  And  in  case  of  neeestcay 
funeral  expensed,  when  there  is  no  one  personally  liable, 
the  undertaker  may  sue  the  administrator  and  recover 
them  upon  an  implied  assumpsit,  provided  he  has  assets. 
It  would  seem,  however,  from  some  of  the  cases  cited,  that 
when  there  is  an  express  agreement  by  the  administrator 
to  pay,  he  makes  himself  liable,  personally,  and  cannot  be 
made  liable  as  administrator.  If  this  is  the  law  in  this 
state,  then  the  only  remedy  of  the  plaintiff  is  to  sue  the 
first  administrator.  If  he  is  insolvent,  I  know  of  no  way 
under  this  state  of  the  law  by  which  the  amount  can  be 
collected.  If  he  is  responsible  and  pays  the  judgment, 
then  it  is  admitted  in  Gfreen  v.  Salmon,  (8  Ad.  &  JS.  348 :) 
Myer  v.  Cole,  (12  John.  349 ;)  DemoU  v.  Field,  (7  Cowen, 
58 ;)  as  well  as  by  other  authorities  cited,  that  the  estate 
would  be  liable  over  to  him  after  such  payment. 


N, 
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This  is  a  most  extraordinary  position,  and  yet  it  seems 
to  be  pretty  well  established  by  the  authorities  cited, 
although  not  without  protest  and  objection  by  distin- 
guished judges  in  other  cases. 

If  the  estate  is  ultimately  liable,  there  is  no  reason  why 
this  claim  should  not  be  presented  to  the  administrator  in 
the  first  instance,  and  why,  if  he  has  funds,  he  should  not 
be  required  to  pay  it  out  of  the  assets  of  the  deceased. 
Under  the  Revised  Statutes^  the  administrator  cannot  plead 
want  of  assets  and  thus  escape  the  responsibility  of  a  judg- 
ment {Parker*9  cx*r8  v.  Gainer's  adm'rsy  17  Wend,  559.) 
The  only  object  of  the  suit  is  to  establish  the  claim.  After 
judgment,  the  plaintiff  could  not  have  an  execution  with- 
out the  order  of  the  surrogate,  and  then  for  only  so  much 
as  was  properly  applicable  to  the  payment  of  the  plaintiff's 
clfum.  {Id.  Allen  v.  Bishop's  ex'rsy  25  Wend,  415,  and  also 
18  id,  666 ;  12  id.  542.) 

It  was  said  by  Savage,  Ch.  J.  in  Dox  v.  BackenstoSy  (12 
Wend.  543,)  that  the  jurisdiction  of  the  surrogate  has  been 
extended  and  enlarged  in  respect  to  executors  and  admin- 
istrators by  the  provisions  of  the  Revised  Statutes ;  and 
that  they  '*  have  a  new  character  and  stand  in  different 
relations  from  what  they  formerly  did  to  the  creditors  of 
the  deceased  persons  with  whose  estates  they  are  intrusted. 
They  are  now  the  mere  representatives  of  the  testator  or 
intestate;  they  are  constituted  trustees,  and  the  property  in 
their  hands  is  a  fund  to  be  disposed  of  for  the  benefit  of 
creditors,  and  not  liable,  as  it  once  was,  to  be  dissipated 
by  bills  of  costs,  created  by  the  anxiety  of  creditors  to 
obtain  the  first  judgment  and  thus  secure  the  payment 
of  their  debts  to  the  prejudice,  perhaps,  of  others.  Now  a 
more  equitable  rule  prevails;  no  preference  is  allowed 
among  debts  of  the  same  class. "  In  Parker's  ex'rs  v.  Gainer's 
adm'rs,  (17  Wend,  561,)  Cowen,  J.  says:  ^'The  old  system 
of  preferential  administration  having  been  almost  entirely 
subverted,  all  the  pleadings  and  other  parts  of  the  ancient 
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superstructure  iu  so  far  as  it  was  raised  for  the  protection 
of  that  system,  have  gone  with  it."  And  in  Butler  v. 
Hemptead'9  adnCvB^  (18  Wend.  666,)  the  court  came  to  the 
conclusion  that  there  was  no  necessity  for  an  executor  or 
administrator  to  defend  a  suit  commenced  against  him, 
except  for  the  purpose  of  fixing  the  amount  in  controversy. 

These  cases  show  two  things :  1.  That  the  administra- 
tor could  not  defend  this  action  upon  the  ground  of  the 
want  of  assets,  but  only  to  defeat  it  as  a  claim  against  the 
estate,  or  reduce  its  amount  2.  That  he  is  now  regarded 
as  a  trugtee  for  erediton^  as  well  as  the  representative  of 
his  intestate. 

.  It  is  therefore  clear  that  as  a  trustee,  having'  in  his  hands 
the  assets  of  the  estate  to  be  disposed  of  by  him,  among 
other  things,  to  pay  the  funeral  expenses  of  the  deceased, 
he  ought  in  justice  and  equity  to  pay  this  demand,  unless 
he  can  show  that  the  estate  is  not  ultimately  liable.  The 
question  of  assets,  &c.  is  a  matter  entirely  for  the  surro- 
gate, and  cannot  be  brought  into  these  pleadings. 

Now  if  there  is  any  technical  rule  of  law  which  allows 
this  defendant  to  defend  the  action  merely  because  the 
first  administrator  may  have  made  himself  personally  liable 
on  the  contract,  it  is  time  the  foundation  of  it  should  be 
examined,  and  if  it  cannot  stand  consistently  with  our 
present  system  of  pleadings  and  the  new  duties  of  executor 
and  administrator  as  defined  by  the  Revised  Statutes  and 
the  decision  of  the  courts  in  other  cases,  it  may  as  well  bo 
overruled  and  swept  out  of  the  way. 

The  reason  of  the  rule,  as  stated  in  tlie  books,  is  that  an 
executor  or  administrator  cannot  create  a  debt  agamst  the 
deceased.  This  is  exceedingly  technical,  but  I  apprehend 
that  the  authorities  cited  for  the  defendant  all  rest  upon  it 
for  their  support,  so  far  as  they  deny  that  an  executor  or 
administrator,  as  such,  can  be  sued  for  the  funeral  expenses 
of  the  deceased. 

The  law  is,  however,  too  well  established  to  admit  of 
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question,  that  an  executor  or  administrator,  by  ordering 
such  expenses  makes  himself  personally  liable  for  them. 
This  is  one  proposition,  but  it  does  not  necessarily  follow 
that  the  estate  he  represents  may  not  also  be  liable.  In- 
deed, if  there  are  assets,  it  is  admitted  that  the  estate  is 
ultimately  liable. 

Authorities  may  be  cited  to  show  that  the  creditor  may 
have  his  election  either  to  charge  the  executor  or  admin- 
istrator personally,  or  the  estate.  It  is  easy  to  see  that 
under  the  former  system  of  pleadings,  when  the  declara^ 
tion  showed  that  the  executor  or  administrator  had  prom- 
ised to  pay  these  expenses,  the  plaintiff  was  entitled  to  a 
personal  judgment,  whether  the  estate  was  ultimately 
liable  or  not.  This  being  so,  it  followed  that  such  a  count 
could  not  be  joined  with  a  count  for  a  debt  created  by  the 
deceased,  as  the  judgment  in  the  latter  case  was  necessa- 
rily de  bonis  testataris. 

The  execution  followed  the  form  of  the  judgment,  and 
as  there  could  not  be  two  judgments  in  the  same  action, 
authorizing  different  executions,  it  followed  as  a  necessary 
conclusion  that  the  two  counts  could  not  be  joined  in  the 
same  action.  Ko  such  question  can  arise  in  this  case,  as 
the  only  object  of  the  action  is  to  charge  the  estate.  If  it 
is  therefore  admitted  that  it  is  a  case  where  the  first  admin- 
istrator  could  be  prosecuted  for  the  same  demand,  he  is 
not  a  party  to  the  action,  and  no  judgment  is  to  be  pro- 
nounced against  him  in  either  form.  It  is  respectfully 
submitted  that  in  most  if  not  all  the  cases  cited  to  support 
the  defendant's  objection,  the  only  question  really  involved 
was,  whether  the  executor  or  administrator  was  personally 
liable  upon  the  contract  stated ;  not  whether  upon  a  givtn 
state  of  facts  a  suit  could  not  be  sustained  against  him  as 
administrator  to  charge  the  estate.  As  he  was  personally 
liable  upon  the  facts  stated,  it  followed  that  the  plaintiff 
was  entitled  to  a  judgment  against  him  de  bonis  proprOs 
although  the  estate  might  be  ultimately  liable.     This  pro- 
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dnced  the  misjoinder  of  counts  complained  of,  and  is  the 
foundation  for  the  decisions  cited  to  B^stain  the  proposition 
that  an  administrator  cannot  create  a  debt  against  the  estate^ 
which  he  represents.     It  is,  however,  questionable  whether 
an  objection  of  this  character  is  any  longer  available,  under 
our  system  of  pleadings,  in  view  of  the  equitable  jurisdic- 
tion of  the  court  to  determine  in  one  action  the  ultimate 
liability  of  the  parties  before  it,  even  as  among  the  defend- 
ants themselves.    {Code  of  Procedure^  §§  122  and  274.)    By 
another  provision  of  the  Code,  every  action  may  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  (§  111 ;) 
but  what  is  of  more  importance  is,  that  all  penans  having 
an  interest  in  the  subject  of  the  action  and  in  obtaining 
the  relief  demanded,  may  be  joined  as  plaintifis,  and  any 
person  may  he  made  defendant  who^  has  or  claims  an  interest 
in  the  controversy  adverse  to  the  plaintiff^  or  who  is  a  neces- 
sary  party  to  a  complete  determination  or  settlement  of  the 
question  involved  therein.     (OodCj  §§  117  and  118.)     In  view 
of  these  several  provisions,  the  judgment  may  be  moulded 
in  Buch  form  as  to  protect  the  rights  of  all  parties. 

When  it  is  admitted  that  the  estate  is  ultimately  liable 
for  the  payment  of  the  funeral  expenses  incurred  by  an 
administrator,  there  is  no  longer  any  reason  why  it  should 
not  be  a  party  although  the  administrator  may  be  person- 
ally liable  for  the  same  demand!  The  estate  is  a  proper 
party,  as  it  is  ultimately  liable  for  the  payment  of  the 
demand.     {Code,  §  168.) 

Let  it  be  admitted  that  Jacob  Hartman,  the  first  admin- 
istrator, may  be  sued  by  this  plaintiflEl  Clearly  this  defend- 
ant may  be  joined  as  a  party,  for  the  estate  he  represents 
has  an  interest  adverse  to  the  plaintiff  and  is  a  necessary 
party  to  a  complete  determination  or  settlement  of  the 
question  involved  therein.  The  court  is  authorized  in 
giving  judgment  to  determine  the  ultimate  rights  of  the 
defendants  as  between  themselves.  {Code,  §  274.) 
If  Jacob  Hartman  had  been  made  a  party  defendant  in 


94  CASES  IN  THE  SUPREME  COURT. 

Ferrin  v,  Myrick. 

this  action,  what  would  be  the  judgment  upon  the  facts 
stated  in  the  plaintifl^'s  complaint  ?  If  we  follow  the  law 
as  laid  down  in  the  cases  cited  by  the  defendant's  counsel 
as  to  the  form  of  reaching  the  assets  in  the  hands  of  the 
defendant,  for  the  payment  of  the  plaintiff's  debt,  the 
judgment  would  first  determine  that  Jacob  Hartman,  who 
ordered  the  gravestones,  was  personallg  liable  and  an  execu- 
tion might  issue  against  him  de  bonis  propriis.  Secondly, 
on  payment  of  the  judgment  by  him,  an  execution  might 
issue  against  his  successor,  de  bonis  testatoris  to  reimburse 
himself  for  what  he  had  thus  been  compelled  to  pay. 
This  would  be  a  strict  determination  of  the  rights  of  the 
defendants  as  between  themselves,  according  to  the  theory 
of  the  defendants. 

But  it  will  be  seen  th^t  there  is  a  good  deal  of  unneces- 
sary circumlocution  here,  and  that  the  first  administrator 
is  not  a  necessary  party,  except  when  it  is  desirable  to 
charge  him  personally  with  the  same  debt.  It  follows,  I 
think,  that  this  action  is  well  brought  against  the  defend- 
ant as  administrator,  and  that  a  demurrer  will  not  lie  be- 
cause another  person  may  be  liable  for  the  same  demand, 
as  upon  the  facts  stated,  the  estate,  being  ultimately  liable, 
had  no  interest  in  that  question.  If  the  original  adminis* 
trator  had  been  allowed  for  this  claim  in  his  accounts  be- 
fore  the  surrogate  it  may  be  necessary  that  he  should  be 
brought  in  as  a  party  before  a  final  determination  of  the 
cdntroversy  can  be  made.  It  will  be  time  to  answer  the 
questions  growing  out  of  such  a  state  of  facts  when  they 
arise. 

Thus  far  I  have  discussed  the  question  upon  the 
theory  that  Jacob  Hartman  had  made  himself  personally 
liable  by  his  contract  with  the  plaintiff.  Without  now 
undertaking  to  dispute  the  general  proposition,  that  an 
administrator,  with  or  without  assets,  assumes  a  personal 
liability  for  funeral  expenses,  in  the  absence  of  any  special 
agreement,  I  think  the  law  is  now  settled  in  this  state, 
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authorizing  him  to  contract  with  the  undertaker  an  behalf 
of  the  e$taie  and  to  charge  the  assets  in  his  hands  with  the 
payment  of  the  expenses. 

So  far  as  the  authorities  cited  deny  the  right  of  the 
administrator  to  bind  the  estate  by  such  an  agreement, 
they  must  be  deemed  to  have  been  overruled  in  ChotUeau 
V.  Suydaroy  (21  N.  Y,  Bep.  179.)  It  was  held  in  that  case 
that  an  administrator,  like  a  trustee,,  might  enter  into  a 
written  contract  charging  the  estate  with  moneys  received 
by  the  administrator  and  which  he  neglected  to  pay  over 
to  the  persons  entitled  to  them  under  the  terms  of  the 
contract.  The  learned  judge,  who  delivered  the  unaui- 
mouB  opinion  in  Ohovteau  v.  Suydam^  says :  ''  When  it  is 
sought  to  charge  the  estate  with  a  contract  made  by  the 
executor  or  administrator,  two  questions  arise,  viz. 
1st  Was  the  contract  intended  and  understood  to  be  made 
by  the  executor  or  administrator,  &o.  personally  or  in  his 
representative  character  only?  and  2d.  If  intended  as 
such,  was  the  contract  such  an  one  as  would  properly  have 
that  efiect  ?"  ne  then  proceeds  to  show  that  the  contract 
in  question  was  signed  by  Charles  Suydam,  executor^  and 
frima  facie  was  intended  to  charge  the  estate,  as  it  related 
to  a  matter  in  which  the  executor  had  no  personal  interest. 
He  then  proceeds  to  show  the  contract  was  beneficial  to 
the  estate  and  one  which  the  executor,  in  the  proper  dis- 
charge of  his  truat,  was  authorized  to  make.  It  will  be 
observed,  that  in  dealing  with  the  question,  the  judge 
places  a  good  deal  of  weight  upon  the  authority  of  the 
executor  as  trustee  of  the  estate,  as  distinguished  from  his 
character  as  the  mere  personal  representative  of  the  testa- 
tor. The  executor,  he  says,  would  be  wanting  in  fidelity 
to  hie  tntst  if  he  had  failed  to  enter  into  the  arrangement 
(Page  183.) 

And  in  another  case,  in  the  same  court,  (Noyes  v.  Blake- 
many  2  Seld.  567,)  a  similar  question  arose  as  to  the  inci- 
dental authority  of  a  trustee  to  make  a  contract  binding 
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upon  the  trust  estate,  and  it  was  held  that  he  might  create 
a  debt  and  charge  it  upon  the  fatdre  income  of  the  estate, 
without  personal  responsibility,  when  it  was  necessary  to 
protect  the  estate.  Two  of  the  judges  (Gardiner  and 
Jewett)  dissented,  on  the  ground  that  the  trustee  could 
not  avoid  personal  responsibility  and  create  a  lien  upon 
the  estate  for  the  expenses  attending^its  preservation — ^the 
very  ground  upon  which  the  demurrer  was  sustained  in 
the  case  at  bar,  if  I  have  not  entirely  misapprehended  the 
question. 

And,  in  both  cases,  it  was  further  determined  by  the 
same  court,  that  after  the  removal  of  the  administrator  or 
trustee,  and  a  new  one  appointed,  the  trust  estate  in  the 
hands  of  the  new  trustee  remains  subject  to  the  charge. 

There  is  still  another  authority  which  ought  not  to  be 
overlooked  in  this  connection,  in  the  matter  of  Tompkina* 
estate,  (41  BarL  237.)  There,  it  seems  a  judgment  had 
been  obtained  in  the  Supreme  Court  after  a  trial  upon  the 
merits,  against  the  administrator,  for  proper  counsel  fees, 
incurred  by  him  in  the  course  of  his  administratiou. 

It  does  not  appear  that  the  administrator  resisted  the 
claim  in  the  Supreme  Court,  upon  the  ground  taken  by 
the  defendant  here,  although  that  precise  question  was 
undoubtedly  involved  in  the  issue.  Upon  application  to 
the  surrogate  for  execution  upon  this  judgment,  the  ques- 
tion was  raised,  that  it  was  not  a  debt  ^^  due  by  deceased.** 
He  having  ordered  execution,  an  appeal  was  taken  to  the 
Supreme  Court  at  general  term,  and  the  order  of  the  sur- 
rogate was  affirmed ;  the  judge,  who  delivered  the  opinion 
of  the  court,  holding  that  the  demand  was  one  properly 
chargeable  upon  the  estate.  The  principle  to  be  deduced 
from  these  authorities  is  that  an  executor  or  administrator, 
as  such,  may  bind  the  estate  by  a  contract  entered  into  by 
him  within  the  scope  of  his  authority  as  trustee  of  the 
estate,  or  he  may  make  himself  personally  liable  upon  the 
same  contract 
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Begarding  the  administrator  as  a  trustee  of  the  estate, 
as  well  as  the  personal  representative  of  the  intestate^  he 
had  an  undoubted  right  to  charge  the  estate  in  his  hands, 
by  any  agreement  which  the  law  authorized  him  to  make 
in  the  proper  and  necessary  discharge  of  his  trust. 

The  only  remaining  question  is,  whether  the  complaint 
charges  the  agreement  in  question  to  have  been  made  on 
behalf  of  the  estate,  and  whether  it  is  sttch  an  agreement  as 
he  was  authorized  to  make  in  the  proper  discharge  of  his 
duties  as  administrator  of  the  estate.  Both  of  these  ques- 
tions have  already  been  answered  in  the  affirmative.  The 
complaint  expressly  charges  ^^  that  the  said  Jacob,  as  such 
advninistratorj  made  and  entered  into  a  contract  v^th  the 
plaintiff'*  to  furnish  the  gravestones.  That  they  were 
suitable  and  not  beyond  the  means  of  the  estate  is  also 
admitted  by  the  demurrer.  In  other  words,  the  expenses 
were  no  more  than  would  be  allowed  to  him  by  the  surro- 
gate on  his  final  accounting,  if  he  had  paid  for  them  before 
he  was  removed  from  his  trust. 

On  the  whole,  I  have  come  to  the  conclusion  that  the 
plaintiff  is  entitled  to  judgment,  upon  the  broad  ground 
that  an  administrator  in  this  state,  as  a  trustee  of  the 
estate,  may  create  a  charge  upon  it  for  expenses  attending 
his  administration  which  he  is  authorized  to  incur  in  the 
proper  discharge  of  his  trust.  So  much  is,  I  think,  estab- 
lished by  the  decisions  in  the  Court  of  Appeals,  already 
referred  to,  though  not  Without  considerable  opposition, 
and  the  dissent  of  two  of  its  most  eminent  jurists. 

The  order  appealed  from  should  be  reversed,  with  costs, 
and  an  order  entered  overruling  the  demurrer,  with  leave 
to  the  defendant  to  answer  the  complaint  upon  the  usual 
terms. 

Ordered  accordingly. 

[OvoiTDAGA  OiHXRAL  Tbbm,  Janiuiiy  5,  18C9.  FotUft  Jfufftn  and  Uorftn^ 
Jastices.] 
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The  People  op  the  State  op  New  York  v$.  The  Nor- 
thern Railroad  Compant  and  others. 


A  motion  for  a  stay  of  proceedings  in  an  acUon,  on  the  ground  that  another 
suit  is  pending  which  embraces  the  same  matters,  will  not  be  granted  wher0 
the  parties  to  the  two  actions  are  not  the  same,  and  it  does  not  appear  tliat 
the  entire  relief  demanded  and  sought  for  in  the  one  action  could  be  awarded 
in  the  other. 

Such  a  motion  is,  if  not  exclusively,  certainly  to  a  very  great  extent,  addressed 
to  the  discretion  of  the  court  at  special  term ;  and  so  far  as  it  is  of  tiiat 
character,  the  decision  of  the  court  cannot  be  overhauled  on  appeal. 

Where  the  material  allegations  of  a  complaint,  in  an  action  by  the  people, 
against  a  corporation,  for  its  dissolution,  are  not  denied  by  the  answer,  and 
it  thus  stands  admitted  of  record  that  the  corporation  has  forfeited  and 
surrendered  its  charter  and  franchise,  it  would  not  be  a  proper  -exercise  of 
judicial  authority  to  stay  the  proceedings  on  the  ground  of  another  action 
pending,  in  which  the  corporation  is  plaintiff,  the  effect  of  which  would  be 
to  prevent  the  entering  of  the  Judgment  required  by  the  law  to  be  awarded, 
and  to  permit  the  corporation  to  continue  in  the  use  of  its  corporate  rights. 

Where  the  complaint  in  such  an  action  alleged  that  the  corporation  was  insol- 
vent in  1854 ;  (thirteen  years  before)  that  it  then  surrendered  its  property 
to  its  creditors ;  that  it  had  remained  insolvent  ever  since ;  had  ever  since 
neglected  to  pay  its  notes  and  other  evidences  of  debt,  and  entirely  sus- 
pended its  ordinary  and  lawful  business ;  and  that  another  corporation  with 
the  same  general  object  had,  under  the  authority  of  the  state,  organized  and 
was  in  actual  operation  in  its  place  and  stead ;  which  facts  were  not  denied 
in  the  answer,  although  the  alleged  forfeiture  was  attempted  to  be  excused ; 
Eeid  that  it  was  a  proper  case  for  a  Judgment  of  forfeiture,  dissolviug  the 
corporation,  and  restraining  defendants  who  were  charged  with  usurping 
and  attempting  to  exercise  its  franchise  from  ftirther  exercising  the  same, 
and  imposing  a  fine  for  its  previous  unlawful  use. 

J5W,  altOj  that  the  fact  of  insolvency  and  suspension  of  business  being  admitted 
in  the  answer,  the  law  admitted  no  excuse  for  the  forfeiture,  nor  was  any 
explanation  available. 

JSeldj  further,  that  there  being  no  issue  in  the  case  to  be  settled  or  determined 
by  evidence,  and  no  trial  being  necessary,  beyond  an  application  of  the 
law  to  the  fiicts,  it  was  the  right  of  the  plaintifik  to  apply  to  the  court,  at 
special  term,  for  judgment,  on  the  pleadings. 

The  judgment  of  forfeiture,  given  in  such  a  case,  may  direct  the  appointment 
of  a  receiver  of  the  corporation ;  notwithstanding  section  444  of  the  Code 
makes  it  the  duty  of  the  attorney-general,  immediately  after  the  rendition 
of  such  judgment,  to  institute  proceedings  for  that  purpose.  That  provi- 
sion of  the  Code  was  intended  to  cover  the  case  where  no  receiver  was 
appointed  in  the  judgment,  but  does  not  prevent  the  court  from  rendering 
complete  and  perfect  relief  in  and  by  the  judgment  itself. 
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THIS  action  is  in  the  nature  of  a  quo  warranto^  to  dis^ 
solve  a  corporation  known  as  the  Northern  Bailroad 
Company,  and  for  other  relief. 

The  complaint  charged  that  the  corporation  receired  its 
charter  under  an  act  of  the  legislature,  passed  in  1845 ; 
that  it  became  and  was  insolvent  in  October,  1854,  and 
had  ever  since  remained  insolvent;  since  which  time  it 
had  nep^lected  to  pay  its  notes  and  other  evidences  of  debt, 
and  entirely  suspended  its  lawful  and  ordinary  business ; 
that  it  had  surrendered  its  franchise  to  the  government ; 
and  that  the  three  natural  persons  named  as  defendants 
with  the  corporation  had  usurped  and  unlawfully  attempt- 
ed its  use  and  exercise  after  such  forfeiture  and  surrender. 
The  company  and  the  three  persons  joined  with  the  cor- 
poration, as  defendants,  answered  the  complaint,  jointly. 

The  plaintiff  insisting  that  the  answer  contained  no 
denial  of  any  material  allegation  of  the  complaint,  moved 
the  court,  at  special  term,  for  judgment  against  the  de- 
fendants on  the  pleadings;  and  the  defendants  at  the 
same  time  moved  to  stay  the  proceedings  in  this  action 
until  the  determination  of  another  suit  pending  in  this 
court,  wherein  the  Korthern  Bailroad  Company  was  plain- 
tiff and  the  Ogdensburgh  and  Lake  Champlain  Railroad 
Company  and  others  were  defendants ;  which  suit,  as  was 
alleged,  embraced  the  same  matters  presented  for  adjudi- 
cation in  this  action.  The  court  denied  the  motion  to 
stay,  ai^d  gave  judgment  against  the  defendants  on  the 
pleadings  for  the  relief  demanded  in  the  complaint 

The  following  opinion  was  delivered  by  the  justice,  at 
the  special  term : 

Jambs,  J.  The  counsel  for  the  defendant  first  inter- 
posed, as  a  pi'eliminary  objection,  that  this  cause  could 
not  be  brought  on  for  hearing  at  special  term,  but  should 
go  upon  the  circuit  calendar,  and  be  tried  by  a  jury.  By 
the  Code,  (§§  253,  254, 255,)  all  issues  except  in  actions  for 
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the  recovery  of  money  only,  or  of  specific  real  or  personal 
property,  or  for  divorce  on  the  ground  of  adultery  are 
triable  by  the  court,  and  mj^y  be  tried  at  circuit  or  special 
term.  (Eule  28.)  As  this  action  is  not  within  either  of 
the  exceptions  in  section  253,  it  follows  that  it  may  be 
tried  at  special  term.     The  motion  is  therefore  denied. 

The  Revised  Statutes  (vol  2,  p.  463,  §  38,)  enact  that 
**  whenever  any  incorporated  company  shall  have  remained 
insolvent  for  one  whole  year,  or  part  of  one  year,  shall 
have  neglected  or  refused  to  pay  and  discharge  its  notes, 
or  other  evidences  of  debt ;  or  for  one  year  shall  havo 
suspended  the  ordinary  and  lawful  business  of  such  cor- 
poration, it  shall  be  deemed  to  have  surrendered  the  rights, 
privileges  and  franchises  granted  by  the  act  of  incorpora- 
tion, or  acquired  under  the  laws  of  this  state,  and  shall  be 
adjudged  to  be  dissolved." 

The  Code,  (§  430,)  provides  that  an  action  may  be 
brought  by  the  attorney-general,  in  the  name  of  the  peo- 
ple of  the  state,  for  the  purpose  of  vacating  the  charter, 
or  annulling  the  existence  of  a  corporation,  other  than 
municipal,  '^whenever  such  corporation  shall  have  forfeited 
its  privileges  or  franchises  by  failure  to  exercise  its  pow- 
ers, or  done  or  omitted  any  act  which  amounts  to  a  sur- 
render  of  its  corporate  rights,  privileges  and  franchises,** 
and  it  is  made  the  duty  of  the  attorney-general  to  apply 
for  leave,  and  when  granted  to  bring  the  action. 

The  complaint  distinctly  alleges  facts  which  bring  this 
case  within  the  provisions  of  section  38  of  the  Revised 
Statutes  above  quoted. 

The  answer  is  one  which  would  have  been  stricken  out 
on  motion,  as  sham  and  irrelevant  It  is,  in  form,  a  vio- 
lation of  the  express  requirements  of  the  Code.  Section  149 
requires  the  answer,  to  contain  *^a  general  or  specific 
denial  of  each  material  allegation  of  the  complaint  con* 
troverted  by  the  defendant,  or  of  any  knowledge  thereof, 
sufflcieat  to  form  a  belief;"  and  section  168  declares  that 
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"every  material  allegation  of  the  complaint  not  contro- 
verted by  the  answer,  as  prescribed  in  section  149^  shall 
for  the  purposes  of  the  action  be  taken  as  true.*'  None  of 
the  material  allegations  of  this  complaint  are  so  contro- 
verted  by  the  answer.  The  defendants  do  not  claim  that 
the  answer  contains  a  general  or  specific  denial  of  snch 
material  allegations;  they  only  claim  that  it  contains  a 
denial  of  each  and  every  allegation,  ^^not  in  the  answer 
specifically  admitted  or  denied."  That  is  not  what  the 
Code  authorizes  or  requires.  It  does  not  authorize  or 
require  admissions ;  and  denials  are  required  to  be  general 
or  specific,  not  dependent,'  contingent  or  constructive,  nor 
to  be  spelled  out  from  irrelevant  and  immaterial  matter. 
Such  an  answer  may  be  convenient  to  enable  a  defendant 
to  escape  the  penalty  of  perjury,  but  it  is  not  authorized 
by  the  Code,  and  does  not  amount  to  a  denial  of  any 
material  allegation  of  the  complaint. 

This  answer  demonstrates  the  wisdom  of  the  Code,  in 
limiting  the  denials'  in  an  answer  to  general  or  specific 
denials,  and  the  necessity  of  strictly  adhering  to  those 
requirements.  It  contains  161  folios ;  if  well  pleaded  the 
court  is  required  to  wade  through  these  161  folios  to 
ascertain  what  is  specially  admitted,  or  specially  denied,  in 
order  to  determine  what  is  denied.  This  answer  seems  to 
be  an  old  complaint  remodeled  and  varnished ;  its  state- 
ments are  often  confused  and  incongruous,  and  it  is  some- 
times difiicult  to  determine  whether  a  statement  is  intended 
for  an  admission  or  a  denial ;  as,  when  it  admits  a  judg- 
ment against  the  corporation  and  then  asserts  it  void. 

But  the  Code  declares  that  every  material  allegation  in 
a  complaint,  not  controverted  by  the  answer,  as  prescribed 
by  section  149  is,  for  the  purposes  of  the  action,  to  be 
taken  as  true;  none  of  the  material  allegations  of  the 
complaint  in  this  case  are  so  controverted.  It  therefore 
follows  that  they  stand  admitted,  and  being  so  admitted, 
the  plaintifl*  is  entitled  to  the  judgment  demanded. 


102  CASES  IN  THE  SUPREME  CX)URT. 

The  People  v.  Northern  Railroad  Company. 

• 

Bat  a  careful  examination  of  the  answer  would  show 
the  admission  of  the  incorporation  of  the  Northern  Bail- 
road  Company,  its  construction  of  a  road  from  Ogdens- 
burgh  to  Eouse^s  Point;  that  a  certain  portion  of  the  cost 
of  said  road  was  paid  for  by  capital  stock  subscribed  and 
paid  in,  and  the  balance  was  obtained  on  bonds  secured 
by  mortgages  upon  its  roads,  &c.  that  one  or  more  of  said 
mortgages  was  sought  to  be  foreclosed,  a  decree  of  sale 
obtained,  a  sale  of  the  roads,  &c.  had,  and  possession  taken 
under  such  sale,  over  ten  years  ago  ;  that  a  balance  is  due 
and  unpaid  on  said  bonds  and  has  been  for  several  years ; 
that  said  corporation  is  not  in  possession  of  said  road  or 
its  franchises,  and  has  not  been  for  years ;  that  its  ordinary 
and  lawful  business  has  been  suspended  for  over  ten  years; 
and  that  unless  such  bonds  and  mortgages  can  be  repudi- 
ated in  whole,  or  in  part,  it  is  wholly  insolvent  This 
covers  the  whole  ground  of  the  complaint ;  brings  the  case 
clearly  within  the  statute  above  cited ;  and  as  between  the 
people  and  the  corporation,  demands  its  dissolution. 

The  people  have  nothing  to  do  with  the  alleged  illegal 
and  fraudulent  acts  of  the  directors  and  trustees  of  said 
corporation  and  others,  as  set  forth  in  the  defendants' 
answer.  Such  acts,  if  committed,  do  not  constitute  any 
defense  to  this  action,  but  on  the  contrary,  furnish  cumu-. 
lative  reasons  why  the  corporation  should  be  dissolved, 
and  its  assets  put  into  the  hands  of  a  responsible  receiver. 

This  is  sufficient  to  dispose  of  the  case,  so  far  as  the 
Northern  Bailroad  Company  is  concerned ;  for  if  its  disso- 
lution has  not  been  made  complete  by  the  statutes  and 
proceedings  set  forth  in  the  answer,  it  would  be  by  the 
decree  which  must  be  entered  in  this  action. 

In  respect  to  the  liability  of  the  individual  defendants 
to  punishment  for  the  alleged  violation  of  law  in  setting 
up  and  using  a  franchise  within  this  state  without  lawful 
authority,  it  is  necessary  to  inquire  whether  the  franchise 
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was  gone  from  the  Northern  Railroad  Company  at  the 
time  of  the  acts  complained  of. 

That  said  company  had,  tor  more  than  a  year^  suspended 
the  ordinary  and  lawful  business  for  which  the  franchise 
was  granted  by  the  state,  appears  by  the  answer.  It  shows 
such  suspension  ever  since  1854.  This  alone  is  sufficient 
to  amount  to  a  surrender.  The  statute  is  peremptory  iu 
saying  that  upon  any  such  default  for  one  year,  the  corpo- 
ration '^  shsQl  be  deemed  to  have  surrendered  the  rights, 
privileges  and  franchises  granted  by  any  act  of  incorporar 
tion,  or  acquired  under  the  laws  of  this  state,  and  shall  be 
adjudged  to  be  dissolved.".  In  the  language  of  Judge 
Sutherland,  in  Bank  of  Columbia  v.  Attomey-Qeneraly 
(3  Wend.  596,)  ^  no  explanation  is  admissible.'' 

Did  such  a  surrender  ipso/acto  dissolve  the  corporation  ? 
Or,  what  was  necessary  to  make  the  dissolution  complete  ? 
These  questions  were  tersely  answered  by  the  Court  of 
Appeals  in  Bradt  v.  Benedict,  (17  N.  T.  Bep.  99.)  It  days, 
^'  As  a  general  rule,  to  constitute  a  dissolution  of  a  corpo- 
ration by  a  surrender  of  its  franchise,  the  surrender  must 
be  accepted  by  the  government,  or  a  default  must  be  judi- 
cially ascertained  and  declared."  The  complaint  shows, 
that  in  this  case  thesurrender  was  accepted  by  the  govern- 
ment, and  also  that  it  is  judicially  ascertained  and  declared. 
The  answer  puts  in  issue  the  validity  of  the  judgment  of 
dissolution,  but  it  sets  forth  the  statute  of  March  31,  1857, 
being  the  "  act  to  provide  for  the  formation  of  a  corpora- 
tion in  place  of  the  Northern  Railroad  Company,  dis- 
solved," &c.  and  alleges  the  regular  formation  of  a  railroad 
corporation  under  it,  to  wit,  the  Ogdensburgh  Railroad 
Company  in  1858,  to  which  corporation,  by  the  terms  of 
the  act)  the  rights  to  the  franchise  became  transferred,  so 
far  as  the  assent  of  the  state  was  necessary.  The  answer 
also  sets  forth  the  amendment  of  April  8,  1864,  to  act  of 
1858,  under  which  it  appears  that  the  Ogdensburgh  and 
Lake  Champlain  Railroad  Company  became  incorporated. 
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By  each  of  these  statates,  the  legislature  accepted  the 
surrender  of  the  franchise  before  granted  to  the  Northern 
Railroad  Company,  and  provided  for  conferring  it  upon 
another  corporation.  The  old  corporation  was,  therefore, 
^^ dissolved  in  fact"  and  likewise  dissolved  in  law  as  early 
as  1858.  It  necessarily  follows  that  the  defendants  should 
be  adjudged  guilty  of  usurping  and  using,  without  lawful 
warrant  or  charter,  the  franchise  of  being  a  corporation  as 
charged. 

Judgment  must  therefore  be  given,  declaring  the  North- 
ern Railroad  Company  dbsolved,  appointing  a  receiver 
and  making  the  injunction  against  the  defendants  per- 
petual, and  in  fitvor  of  the  plaintiffs  for  costs  against  the 
defendants  who  joined  in  the  answer,  and  that  (he  defend- 
ants be  fined  in  a  sum  to  be  fixed  on  the  settlement  of  the 
decree,  to  be  collected  and  paid  into  the  treasury  of  the 
state. 

In  most  cases  the  usurpation  of  a  franchise  not  granted, 
is  not  a  very  serious  offense,  as  it  does  not  materially 
injure  the  state,  or  its  citizens ;  but  in  this  case  the  usurpa- 
tion is  of  •a  serious  character,  and  its  necessary  tendency 
was  to  unsettle  and  depreciate  the  value  of  the  franchise 
subsequently  granted  by  the  state,  and  hindering  and 
obstructing  the  corporation  holding  it,  and  carrying  out 
the  beneficent  objects  for  which  it  was  granted. 

Judgment  being  entered  accordingly,  the  defendants 
appealed  from  the  order  and  the  judgment 

• 

0.  0.  LangdeUj  for  the  appellants.  I.  The  defendants' 
motion  to  stay  proceedings  ought  to  have  been  granted. 
{McCarthy  V.  Peake,  18  How.  Pr.  138.  9  Abh,  Pr.  164) 
The  ground  upon  which  it  is  understood  to  have  been 
denied,  was  that  the  parties  to  the  two  actions  were  not 
the  same,  and  that  the  rights  of  the  people  could  not  be 
affected  by  any  thing  which  had  taken  place  between  the 
two  railroad  companies.    But  the  rights  of  the  people  are 
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not  at  all  in  question,  And  they  are  only  formal  parties 
to  the  suit;  they  have  merely  lent  their  name  to  the 
Ogdensbnrgh  and  Lake  Champlain  Railroad  Company 
under  the  provisions  of  a  statute,  and  the  latter  are  the 
real  plaintiffs  in  the  suit  In  the  English  practice,  when 
a  quo  warranto  is  brought  in  the  interest  of  the  public,  the 
information  is  filed  by  the  attorney-general  on  his  official 
responsibility,  without  any  relator  and  without  any  appli- 
cation to  the  court ;  but  when  the  crown  merely  lends  its 
name  to  a  private  party,  the  information  is  filed  by  the 
master  of  the  crown  office,  after  leave  obtained  from  the 
court ;  and  the  suit  is  regarded,  for  all  practical  purposes, 
as  a  mere  private  suit  between  the  retator  and  the  defend- 
ant {Cole  on  Informcstiom,  p.  113.)  The  same  distinction 
exists  with  us,  though  not  so  strongly  marked.  {Code^ 
§§  430,  434.)  Undoubtedly,  in  a  strict  legal  and  technical 
sense,  the  people  are  the  plaintifiGs  and  the  only  plaintiffs 
in  the  suit ;  but  in  making  a  motion  to  stay  proceedings, 
the  defendants  were  appealing  peculiarly  to  the  equitable 
jurisdiction  of  the  court,  and  the  court  had  the  power, 
and  it  was  its  duty,  for  the  purposes  of  that  motion,  to 
look  beyond  the  record,  and  ascertain  who  were  the  real 
parties  in  interest  In  this  connection  also,  the  court  will 
consider  whether  leave  to  commence  the  suit  ought  ever 
to  have'  been  granted.  When  a  private  citizen  wishes  to 
wield  the  sovereign  power  of  the  people  by  bringing  a  suit 
in  their  name,  it  is  obvious  that  his  right  to  do  so  should 
either  be  carefully  limited  and  defined  by  rules  prescribed 
for  that  purpose,  or  it  should  be  subject  to  a  very  large  dis- 
cretionary power  in  some  department  of  the  government 
In  this  state,  the  latter  course  has  been  taken,  and  this 
discretionary  power  has  been  reposed  in  the  Supreme  Court 
By  the  letter  of  the  law,  the  attorney-general  has  no  dis- 
cretion at  all,  it  being  made  his  duty  to  proceed  whenever 
he  shall  have  reason  to  believe  that  a  case  can  be  made 
out  which  will  entitle  the  people  to  recover.     (Cbde,  §  430.) 
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The  discretion  of  the  court,  ou  the  contrary,  is  unlimited, 
and  it  exercises  the  entire  sovereign  power  of  the  state  on 
that  subject.  The  judge,  therefore,  before  granting  leave 
to  commence  the  suit,  should  have  inquired,  not  merely 
whether  a  case  could  be  technically  made  out  against  the 
defendant,  but  whether  it  was  a  case  in  which  a  private 
party  should  be  permitted  to  wield  the  sovereign  power 
of  the  people ;  and  for  that  purpose  he  should  have  directed 
notice  to  be  given  to  the  accused  corporation,  and  heard 
what  it  had  to  say  upon  the  subject.  Such  has  always 
been  the  practice  of  the  English  courts  under  statutes 
similar  to  our  own.  {Cole  on  Informations^  p.  165,  et  seq,) 
Thus,  in  Bex  v.  Wardroper^  (4  Burr,  1964,)  Lord  Mansfield 
said :  '*  The  court  must  exercise  a  discretion.  It  would  be 
very  grievous  if  the  information  should  go  of  course ;  and 
it  would  be  a  breach  of  trust  in  the  court  to  grant  it  as  of 
course.  On  the  contrary,  the  court  are  to  exercise  a  sound 
discretion  upon  the  particular  circumstances  of  every  case." 
So  in  Bex  v.  Parry^  (6  A.  ^  JEl  810,)  Lord  Deumam  said : 
^*  The  argument  at  the  bar,  in  support  of  the  present  rule 
did  not,  and  could  not,  stop  short  of  denying  all  discretion 
in  this  court  as  to  originating  proceedings  in  quo  warranto. 
It  was  in  effect  asserted  that  wherever  a  reasonable  doubt 
is  raised  as  to  the  legal  validity  of  a  corpprate  title,  Sve  are 
bound  to  grant  leave  to  file  the  information.  This  propo- 
sition, however,  is  wholly  untenable.  Every  case  (and 
they  are  most  numerous,)  which  has  turned  upon  the  in- 
terest, motives  or  conduct  of  the  relator,  proceeds  upon 
the  principle  of  the  court's  discretion;  however  clear  in 
point  of  law  the  objection  may  have  been  to  the  party's 
abstract  right  to  retain  his  office,  yet  the  court  has  again 
refused  to  look  at  it,  or  interfere  upon  one  or  other 
of  these  grounds  ;*'  i.  e.  upon  the  ground  that  the  relator 
had  no  interest  in  the  question  which  authorized  him  to 
interfere,  (Cole  on  Informations,  p,  172,)  or  that  his  motives 
appeared  to  be  such  as  not  to  entitle  him  to  the  favorable 
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ooDsideration  of  the  court,  or  that  his  conduct  had  been 
such  as  to  estop  him  from  making  the  application. 

Judged  by  these  rules,  in  what  light  does  the  Ogdens- 
burgh  and  Lake  Champlain  Bailroad  Company  stand? 
What  interest  had  l^ey,  and  what  were  their  motives  in 
applying  for  leave  to  commence  this  suit?  A  suit  had  been 
brought  against  them  by  the  Northern  Railroad  Company, 
in  the  ordinary  course  of  legal  proceedings,  and  they,  instead 
of  pursuing  the  ample  remedies  provided.by  law  for  all  liti- 
gants, had  the  assurance  to  ask  the  sovereign  people  to 
interfere  in  their  favor,  and  end  the  suit  without  a  trial, 
by  destroying  their  adversary.  Any  person  who  happens 
to  be  sued  by  a  corporation  might  make  a  similar  applica- 
tion with  equal  propriety,  if  he  could  discover  that  the 
corporation  had  ever,  by  accident  or  misfortune,  rendered 
itself  technically  liable  to  a  forfeiture  of  its  charter.  In 
one  respect,  indeed,  the  suit  brought  by  the  Northern 
Bailroad  Company  is  out  of  the  ordinary  course,  for  it 
alleges  that  the  very  acts  and  omissions  which  are  relied 
upon  as  a  ground  for  forfeiting  its  charter,  were  caused  by 
the  fraud  of  persons  under  whom  the  Ogdensburgh  and 
Lake  Champlain  Company  make  title,  and  with  whom 
they  are  in  legal  privity. 

n.  The  court  below  erred  in  entertaining  an  applica- 
tion for  judgment  on  the  pleadings  as  a  non-enumerated 
motion.  1.  Such  an  application  can  only  be  made  when 
the  cause  has  been  reached  in  its  order  on  the  calendar, 
and  is  brought  on  for  trial,  pursuant  to  a  notice  for  that 
purpose.  The  practice  is  not  derived  from  the  Code  of 
Procedure,  but  from  the  former  practice  in  chancery  of 
bringing  a  cause  to  a  hearing  upon  bill  and  answer.  (1 
Van  SantvoorcTs  Eq.  Pr.  Affjj  468.)  2.  It  is  obvious,  both 
from  the  origin  of  the  practice  and  from  its  nature,  that 
it  can  only  be  employed  in  equity  cases.  In  cases  triable 
by  a  jury,  there  must  either  be  a  demurrer,  or  the  verdict 
of  a  jury,  unless  a  jury  trial  is  waived.    3.  In  the  present 
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case  the  defendants  were  entitled,  by  the  constitution, 
(art.  1,  §  2,)  to  a  trial  by  jury.  It  is  scarcely  necessary  to 
observe  that,  at  the  time  of  the  adoption  of  the  constitu- 
tion, an  action  of  the  nature  of  the  present  was  not  only 
triable  by  jury,  but  was  in  form  a  criminal  proceeding. 
The  learned  judge  was  undoubtedly  right  in  saying  that 
this  case  was  not  within  the  terms  of  section  253  of  the 
Code  of  Procedure,  and  the  defendants  never  claimed 
that  it  was;  but  that  section  was  evidently  left  in  its 
present  condition  through  an  inadvertence,  and  must  give 
way  to  the  constitution.  Section  253  was  adopted  sub- 
stantially in  its  present  shape  in  1848,  while  actions  in 
the  nature  of  quo  warranto  were  not  provided  for  until 
1849 ;  and  upon  the  adoption  of  title  13  in  the  latter  year, 
the  legislature  neglected  to  make  the  necessary  change  in 
section  253. 

nX  The  application  for  judgment  should  have  been 
denied  upon  the  merits.  1.  The  whole  gist  of  the  com- 
plaint, without  which  the  action  falls  to  the  ground,  is 
contained  in  folios  8,  9 ;  and  that  is  fully  denied  in  the 
answer.  The  form  of  demand  is  in  entire  conformity 
with  the  requirements  of  the  Code  of  Procedure.  (Par- 
shall  V.  Ttllou,  13  How.  Pr.  7.)  2.  Assuming  that  the 
answer  is  open  to  the  criticisms  made  upon  it  by  the  court 
below,  it  does  not  follow  that  all  the  allegations  in  the 
complaint  are  to  be  taken  as  admitted.  If  a  pleading  fails 
to  comply  in  form  with  all  the  requirements  of  the  law, 
it  can  be  corrected  by  motion,  at  the  expense  of  the  party 
who  has  committed  the  fault;  but  to  treat  it  as  a  nullity 
is  as  hostile  to  the  spirit  of  our  present  system  of  practice 
as  it  is  inconsistent  with  every  idea  of  natural  justice. 
The  words  "  as  prescribed  in  section  149,"  were  inserted 
in  section  168  of  the  Code  of  Procedure  for  the  mere 
purpose  of  reference  and  explanation,  and  they  do  not 
warrant  the  construction  placed  upon  them  by  the  court 
below.    Section  149  is  merely  directory,  and  a  compliance 
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with  its  provisions  is  to  be  enforced  by  motion.  3.  The 
plaintiffs  were  not  entitled  to  judgment  upon  any  admis- 
sions contained  in  the  answer.  When  a  plaintiff  seeks  to 
make  use  of  allegations  in  an  answer  as  admissions,  he 
must  take  the  whole  of  the  allegations,  as  well  the  facts 
which  make  against  him  as  those  which  make  in  his  favor. 
Searing  this  in  mind  it  will  be  found  that,  although  the 
answer  admits  an  attempt  to  foreclose  the  second  mort- 
gage, it  alleges  that  the  pretended  foreclosure  was  with* 
out  notice  to  the  Northern  Bailroad  Company,  and  was 
fraudulent  and  void ;  and  that  the  second  mortgage  trus- 
tees, while  they  held  possession  of  the  road,  were  only 
mortgagees  in  possession,  and  that  the  Ogdensburgh  and 
Lake  Champlain  Bailroad  Company,  since  it  came  into 
possession  of  the  road,  has  had  no  other  or  greater  rights 
than  those  of  a  mortgagee  in  possession.  So,  also,  although 
it  may  be  admitted  indirectly  in  the  answer  that. a  balance 
is  due  upon  the  face  of  the  second  mortgage  bonds,  yet  it 
denies  the  validity  of  those  bonds.  Therefore,  the  answer 
does  not  admit  any  of  the  acts  charged  in  the  complaint 
as  a  cause  of  forfeiture.  It  clearly  does  not  admit  insol- 
vency, nor  a  neglect  of  the  Northern  Railroad  Company 
to  pay  its  notes  or  other  evidences  of  debt ;  nor  does  it 
admit  that  said  company  has  suspended  its  ordinary  and 
lawfiil  business  as  a  corporation,  for  it  alleges  that  the 
road  has  always  been  run,  either  by  itself  or  by  those  who 
acted  on  its  behalf  as  mortgagees  in  possession,  and  who 
were  accountable  to  it  for  all  their  acts. 

rV.  The  court  below  erred  in  holding  that  by  the  acta 
of  March  31,  1857,  and  April  8, 1864,  the  legislature  ac- 
cepted the  surrender  of  the  franchise  before  granted  to 
the  Northern  Railroad  Company.  Both  of  those  acts 
were  private  acts,  to  which  the  Northern  Railroad  Com- 
pany was  a  total  stranger,  and  by  the  well  settled  rule, 
they  could  have  no  effect  whatever  upon  its  rights.  (Oatltn 
V.  JacJaon^  8  John.  520,  555  et  seq,     1  Kent* 8  Com.  459, 460.) 
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V.  The  court  below  had  no  authority  to  enjoin  the  de- 
fendants and  appoint  a  receiver.  1.  The  authority  con- 
tained in  section  444  of  the  Oode  of  Procedure  is  expressly 
limited  to  proceedings  instituted  for  that  purpose,  after  the 
rendition  of  judgment  dissolving  the  corporation.  2.  Sec- 
tion 444  only  gives  the  same  power  that  is  given  in  article 
3,  title  4,  chapter  8,  part  3  of  the  Revised  Statutes ;  but 
upon  examining  that  article  it  will  be  found  that  it  gives 
no  power  whatever  to  issue  an  injunction  or  appoint  a 
receiver.  It  is  confined  entirely  to  the  voluntary  dissolu- 
tion of  corporations. 

M,  B.  Ohamplain  (attorney-general)  and  Wm.  C.  Brown^ 
for  the  respondents.  I.  The  defendants'  first  point  is  that 
the  motion  to  stay  proceedings  should  have  been  granted. 
They  claim  that  the  parties  to  the  two  actions  are  «u(- 
Btantially  the  same.  It  would  be  a  sufficient  answer  to  say 
the  courts  never  stay  proceedings  in  one  action  to  await 
the  result  of  another,  except  when  the  parties  are  not 
only,  in  the  opinion  of  some  persons,  substantially  the 
same,  but  only  when  they  are  preei^ely  the  same.  In  this 
case  the  state  is  not  merely  a  nominal  plaintiff,  but  the 
real  plaintiff  in  interest.  The  government  grants  corpo- 
rate franchises  only  to  be  used  for  the  public  good  and 
withdraws  them  when  not  so  used.  It  is  the  duty  of  the 
attorney-general  to  bring  all  such  actions  as  the  present 
whenever  he  has  knowledge  of  the  facts ;  and  the  action 
is  no  less  by  and  in  behalf  of  the  people  because  he  waits 
until  information  and  security  is  given  to  him,  pursuant 
.  to  the  430th  section  of  the  Code.  He  must  bring  the 
action  whenever  he  has  reason  to  believe  it  can  ba  main- 
tained, and  in  all  other  cases  upon  receiving  satisfactory 
indemnity.  It  is  as  much  the  action  of  the  state  as  any 
other  action,  civil  or  criminal,  brought  in  the  name  of  the 
people  to  enforce  the  laws.  And,  besides,  the  state  alone 
is  interested  in  the  fine  imposed.    (Oodey  §  441.)    The 
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defendants'  counsel,  therefore,  is  quite  mistaken  in  re- 
ferring to  this  action  as  one  in  which  a  private  party  is 
permitted  to  "  wield  the  sovereign  power  of  the  state." 
He  might  as  well  assert  that  any  man  who  enters  a  com- 
plaint before  a  grand  jury  and  procures  an  indictment 
which  the  district  attorney  is  compelled  to  prosecute, 
"wields  the  sovereign  power  of  the  state;"  and  that  the 
trial  of  the  indictment  should  be  stayed  until  the  prisoner 
should  bring  to  trial  an  action  he  commenced  against  the 
complainant  upon  some  kindred  subject. 

The  claim  that  the  Ogdensburgh  and  Lake  Champlain 
Hailroad  Company  is  in  legal  privity  with  the  officers  of 
the  Northern  Railroad  Company  is  so  absurd  that  it  might 
well  be  passed  unnoticed.  The  Ogdensburgh  and  Lake 
Champlain  Railroad  Company  is  composed  of  those,  and  the 
assignees  of  those,  who  were  the  creditors  of  the  Northern 
Railroad  Company,  and  by  reason  of  that  relation  alone 
came  into  possession  of  the  property.  The  idea  that  a 
creditor  is  to  have  the  sins  of  his  debtor  visited  or  reflected 
upon  him  by  reason  of  any  "  legal  privity,"  is  quite  new, 
and  based  upon  no  reason  or  authority. 

n.  The  cause  was  properly  brought  to  a  hearing  at 
.special  term  and  by  motion  for  judgment  upon  the  plead- 
ings. The  defendants  claim  that  they  were  entitled  to  a 
trial  by  jury  under  article  1,  section  2  of  the  constitution, 
which  says:  "The  trial  by  jury  in  all  cases  in  which  it 
has  been  heretofore  used  shall  remain  inviolate  forever." 
But  a  trial  by  jury  has  never  "  been  heretofore  used,"  ex- 
cept when  there  has  been  a  material  issue  of  fact  to  bo 
determined.  Even  a  person  accused  of  crime  is  not,  and 
never  was,  entitled  to  a  trial  by  jury  unless  he  denies  the 
crime  imputed  to  him ;  and  no  case,  civil  or  criminal,  was 
ever  triable  by  jury  unless  there  was  a  material  issue  of  fact 
presented  by  the  pleadings.  Whether  the  legislature  were 
or  not  guilty  of  an  inadvertence  in  not  amending  section 
253  of  the  Code,  after  the  adoption  of  the  law  of  1849,  is 
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entirely  immaterial,  because  whether  in  cases  of  qito  war- 
ranto the  trial  shall  be  by  jury  or  not,  it  is  certain  it  cannot 
be  by  jury  when  no  material  issue  of  fact  is  presented. 

ni.  Judgment  was  properly  given  for  the  plaintiffs  upon 
the  pleadings. 

We  are  quite  willing  to  accept  the  statement  of  the 
learned  counsel  for  the  defendants  that  the  gist  of  the 
complaint  is  in  folios  8  and  9,  but  respectfully  object  to 
the  statement  that  it  is  denied  by  the  answer.  The  mate- 
rial statements  referred  to  in  those  folios,  without  which 
"the  action  falls  to  the  ground,"  are  that  the  corporation 
was  insolvent  in  October,  1854,  ever  since  remained  insol- 
vent, neglected  to  pay  its  notes  and  other  evidences  of 
debt,  and  suspended  the  ordinary  and  lawfhl  business  of 
such  corporation.  To  make  an  issue  for  trial  by  jury  it 
was  necessary  for  the  defendants  to  deny  these  allegations 
in  the  disjunctive  and  aver  that  neither  of  those  condi- 
tions of  things  had  continued  for  one  whole  year.  But 
it  is  evident  from  the  answer  itself,  as  it  is  by  facts  of 
public  notoriety,  and  emblazoned  upon  the  records  of  this 
court,  that  no  such  denial  could  be  made  without  subject- 
ing the  person  verifying  the  answer  to  conviction  for  per- 
jury. An  admission  of  the  substance  of  either  of  these, 
three  allegations,  entitles  the  plaintiffs  to  judgment.  And 
a  careful  examination  of  the  answer  will  show  that  they 
are  all  substantially  admitted. 

Again,  the  answer  shows  all  through  its  entire  scope 
that  the  Northern  Railroad  Company  has  suspended  its 
ordinary  and  lawful  business  ever  since  1854.  Its  whole 
burden  is  .of  complaints  against  its  own  officers  for  ruin- 
ing its  credit,  wasting  its  property  and  depriving  it  of  the 
possession  and  control  of  the  road.  The  pretense  in  the 
defendants'  points  that  the  answer  alleges  that  '^  the  road 
has  always  been  run,  either  by  itself  or  by  those  who  acted 
on  its  behalf,'^  finds  no  warrant  in  that  document  Its 
averments  are  that  the  trustees  of  its  creditors  seized  the 
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road,  obtained  possession  and  at  least  an  Apparent  good 
title  under  judicial  process,  and  held  and  operated  the 
road  as  trustees  under  appointment  of  this  court,  for  the 
benefit  of  creditors  and  in  hostility  to  the  Northern  Rail- 
road Company,  until  they  transferred  by  order  of  the  court 
to  their  ceHuis  qtu  trust  on  their  becoming  incorporated  as 
the  Ogdensbnrgh  and  Lake  Champlain  Railroad  Company. 
For  either  of  those  acts  or  omissions  the  statute  perempto- 
rily declares  the  corporation  shall  be  dissolved.  As  was 
Baid  by  Sutherland,  J.  in  Bank  of  Columbia  v.  Attorney 
Oeneraly  (3  Wend.  595,  6,)  '^  no  explanation  is  admissible.*' 
In  Bradt  v.  Benedicty  (17  N.  T,  Bep.  93,)  the  court  say 
this  section  (38th)  is  substantially  cumulative.  ^^  A  series 
of  decisions  in  this  state  had  established  the  doctrine  that 
if  a  corporation  suffers  acts  to  be  done  which  destroys  the 
end  and  object  for  which  it  was  instituted,  it  is  equivalent 
to  a  surrender  of  its  rights."  (Slee  v.  Bloomy  19  John.  456. 
Brigg%  v.  Penniman^  8  Oowen^  387.  Bank  of  Poughkeepne 
V.  Ibhotdcn^  24  Wend.  473.)  The  statute  goes  much  farther, 
and  provides  that  a  mere  suspension  of  the  ordinary  busi- 
ness of  the  corporation  (for  one  year)  shall  operate  as  a 
surrender."  The  great  labor  of  the  answer  in  our  case  is 
to  make  out  excuses  and  palliations  for  the  suspension ; 
not  to  deny  the  fact  But  the  statute  admits  of  no  excuses. 
It  is  peremptory,  emphatic,  and  leaves  nothing  to  the  dis- 
cretion of  the  attorney-general  or  of  the  court. 

IV.  Even  upon  the  common  law  rule,  aside  from  the 
statute,  the  allegations  of  the  complaint  and  admissions  in 
the  answer  establish  a  case  demanding  judgment  of  disso- 
lution. {Slee  V.  Bloom,  19  John.  456.  Brinckerhoff  v. 
Brawn^  7  John.  Oh.  217.  Briggn  v.  Penniman^  8  Oowen^  387.) 
In  the  latter  case,  (page  391,)  Judge  Woodwortlj  approves 
the  rule  as  established  by  previous  cases,  viz :  That  "  if  a 
corporation  suffers  acts  to  be  done  which  destroy  the  end 
and  object  for  which  it  was  instituted,  it  is  equivalent  to 
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a  surrender  of  its  rights."  Now,  in  our  case  the  N"orthem 
Railroad  Company  had  clearly  suffered  acts  to  be  done 
which  destroyed  the  end  and  object  for  which  it  was  insti- 
tuted. Its  franchise  was  granted  with  the  object  that  it 
should,  as  a  corporation,  subject  at  all  times  to  the  control 
of  the  legislature,  construct  a  railroad  and  carry  freight 
and  passengers  thereon  under  regulations  prescribed  or  to 
be  prescribed  by  the  legislative  authority.  The  legislature 
could  limit  rates  of  fare  and  freight,  and  could  make  any 
changes  they  deemed  proper  in  regard  to  the  management 
and  use  of  the  property,  so  long  as  it  was  in  the  possession 
of  the'  corporation,  and  could  require  the  corporation  to 
make  returns,  &c.  But  the  legislative  control  ceased  when 
the  property  passed  from  the  corporation  to  trustees,  who 
are  to  all  intents  and  purposes  receivers,  subject  to  the 
orders  of  the  court,  and  representing  titles  and  rights 
vested  in  them  when  they  took  the  property  and  which 
could  not  be  withdrawn  or  curtailed  by  the  legislature. 
The  trustees,  acting  as  receivers  in  possession,  might  law- 
fully, with  the  authority  of  the  court,  have  sold  the  land, 
rails,  cars,  buildings,  &c.  separately,  for  purposes  foreign 
to  those  for  which  the  franchise  was  granted.  •  The  court 
would  probably  have  interfered  to  prevent  any  thing  of 
this  kind  as  improvident  and  not  beneficial  to  creditors,  or 
the  legislature  might  have  passed  some  law  to  prevent  it ; 
but  the  point  seems  c}ear  that  the  Northern  Railroad  Com- 
pany had  suffered  (against  their  will,  if  you  please,)  acts 
which  rendered  them  incapable  of  fulfilling  the  purposes 
for  which  the  franchise  was  granted,  and  destroyed,  so  far 
as  they  were  concerned,  the  end  and  object  for  which  that 
corporation  was  instituted.  It  is  no  answer  to  say  that 
their  successors  have  substantially  carried  out  the  purposes 
of  the  franchise.  Those  who  did  it,  so  far  as  it  has  been 
done,  were  not  the  agents  of  the  Northern  Railroad  Com- 
pany, but  holding  adversely  to  them  and  acting  solely  for 
creditors.    This  corporation,  the  Northern  Railroad  Com- 
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pany,  had  not  **  the  moral  or  legal  capacity  to  resnme  its 
busiuesa,"  and  was  therefore  dissolved,  independently  of 
the  statute.  (See  Bradt  v.  Benedietj  17  N.  T.  Rep.  93.) 
V.  The  surrender  had  been  accepted  by  the  government 
and  had  been  judicially  ascertained  and  declared  before 
the  commencement  of  this  action.  1.  By  the  acts  of 
March  31,  1857,  and  April  8,  1864,  the  government  had 
accepted  the  surrender.  These  acts  provide  "  for  the  for- 
mation of  a  corporation  in  place  of  the  Northern  Railroad 
Company,  dissolved."  This  is  the  purpose  named  in  the 
titles  of  the  acts.  The  body  of  the  acts  authorize  and 
require  the  second  mortgage  trustees,  .who  the  acts  say, 
^*  hold  in  trust  for  the  benefit  of  the  holders  of  the  second 
issue  of  bonds,  the  property,  privileges  and  franchises 
lately  of  the  Northern  Railroad  Company  by  purohase, 
pursuant  to  the  decree  of  the  Supreme  Court,"  &c.  to  call 
a  meeting  of  their  eettttit  que  trusty  the  bondholders,  to 
organize  a  corporation  ''  as  authorized  by  the  said  decree 
of  foreclosure,''  &c.  The  acts  then  provide  the  details  of 
proceedings  for  the  formation  of  the  new  corporation.  Its 
capital  to  be  the  amount  of  the  principal  of  the  second 
mortgage  bonds.  And  the  acts  provide  for  a  transfer  of 
the  property  to  the  new  corporation,  subject  to  the  mort- 
gages to  the  first  mortgage  trustees;  and  for  a  new  mort- 
gage to  the  first  mortgage  trustees,  to  embrace  '^  all  the 
property,  rights,  powers,  privileges  and  franchises  of  the 
•said  company,  including  the  franchise  to  be  a  corporation," 
ke.  And  section  seven  of  the  act  of  1864^  provides, 
'^  Should  any  difference  of  opinion  arise  as  to  the  right  of 
the  said  corporation  to  the  transfer  hereinbefore  provided 
for  at  the  time  when  claimed,  the  said  corporation  may 
apply  to  the  Supreme  Court  of  this  state,  at  any  general 
term  thereof,  for  an  order  instructing  the  trustees  to  make 
such  transfer.  The  court  shall  direct  notice  to  be  given 
by  pubFication  in  the  manner  provided  in  the  first  sec- 
tion of  this  act  to  all  persons  who  have  heretofore  been 
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made  parties  to  any  and  all  decrees  heretofore  made  by 
the  Snpreme  Court  of  this  state  in  respect  to  either  of  the 
mortgages  heretofore  executed  by  the  Northern  Bailroad 
Company,  and  shall  make  such  determination  therein  as 
shall  be  just  and  equitable."  We  have  here  the  most  clear 
and  unqualified  recognition  by  the  government  of  the  for- 
feiture and  surrender  of  the  franchise  by  the  Northern 
Hailroad  Company ;  and  the  acceptance  of  that  surrender 
by  provision  to  confer  the  franchise  on  a  new  corporation. 
These  acts  are  alleged  in  the  complaint  and  not  denied, 
but  expressly  averred,  in  the  answer.  The  incorporation 
of  the  Ogdensbusgh  and  Lake  Champlain  Railroad  Com- 
pany pursuant  to  said  acts,  and  the  transfer  to  them,  are 
averred  in  the  complaint  and  not  denied  in  the  answer. 
2.  The  surrender  of  said  franchise  by  the  Northern  Rail- 
road Company  was  directly  involved  in  the  determination 
by  the  general  term  of  the  question  whether  the  Ogdens- 
burgh  and  Lake  Champlain  Railroad  Company  was  entitled 
to  a  transfer  of  the  road  pursuant  to  the  act  of  April  8, 
1864  That  act  gave  the  court  full  jurisdiction  of  that 
question,  and  of  all  questions  involved  in  it,  and  required 
notice  to  all  persons  who  had  been  made  parties  to  any  of 
the  decrees  theretofore  made  by  the  Supreme  Court  relative 
to  either  of  the  said  mortgages.  This  embraced  the 
Northern  Railroad  Company,  and  the  record  shows  that 
the  notices  were  duly  given. 

YL  It  is  averred  in  the  complaint  that  the  defendants,- 
by  the  false  pretense  that  the  Northern  Railroad  Com- 
pany was  and  is  an  actual  legal  existing  corporation  and 
owner  of  a  railroad,  and  that  it  was  only  necessary  for 
them  to  be  furnished  with  money  to  obtain  possession 
thereof,  persuaded  large  numbers  of  persons  who  are  stock- 
holders of  the  Northern  Railroad  Company  to  pay  them 
large  sums  of  money  amounting  to  $4000,  &c. ;  and  have 
sold  stock  of  said  Northern  Railroad  Company,  and  have 
usurped  and  used,  and  still  do  usurp  and  use^  the  franchise 
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of  being  a  body  politic  and  corporate,  by  the  name  of  the 
l^Torthern  Railroad  Company,  and  have  held  on  the  7th 
March,  1868,  a  pretended  election  of  directors  of  such 
corporation,  and  have  commenced  an  action  in  this  court 
against  the  Ogdensburgh  and  Lake  Champlain  Railroad 
Company  and  others  to  obtain  possession  of  said  road. 
These  allegations  are  not  denied,  but  so  £Eir  as  the  answer 
speaks  to  them  they  are  admitted.  The  answer  avers  that 
on  the  7th  of  March,  1866,  the  stockholders  of  the  North- 
ern Railroad  Company,  ^'  said  company  not  having  elected 
directors  for  several  years  prior  thereto/'  met  at  Ogdens- 
burgh and  elected  thirteen  persons  duly  qualified  as  direc- 
tors, &c  The  answer  also  avers  that  the  <<  Ogdensbui^gh 
Railroad  Company"  was  duly  and  regularly  incorporated 
and  organized  in  December,  1857,  under  the  act  of  Margh 
31, 1857,  and  said  corporation  has  never  been  dissolved, 
but  still  exists  and  is  entitled  to  all  the  property  aofd  privi- 
leges given  to  it  by  said  act  and  to  all  the  property  in  the 
hands  of  the  trustees,  if  any  corporation  could  be  author* 
ized  by  law  to  receive  such  property.  And  the  answer 
avers  the  act  of  April  15,  1858,  declaring  said  ''  Ogdens- 
burgh Railroad  Company  "  a  duly  incorporated  company. 
Upon  these  allegations  alone  our  case  is  fully  maintained 
on  the  admissions  of  the  answer.  1.  That  the  Northern 
Railroad  Company^had  forfeited  its  franchise  prior  to  1857, 
is  abundantly  maintained,,  as  before  shown.  2.  That  the 
legislature  could  confer  the  franchise  upon  another  corpo- 
ration and  authorize  it  to  receive  the  property,  is  beyond 
dispute.  3.  That  they  did  confer  it  upon  the  ^'  Ogdensburgh 
Railroad  Company,"  in  1857  and  1858,  is  alleged  in  the 
answer,  and  is  unnecessary  for  us  to  deny.  4.  The  North- 
ern Railroad  Company  had  lost  the  franchise,  and  it  had 
been  conferred  upon  another  corporation.  Whether  that 
corporation  which  received  the  franchise  was  the  "  Ogdens- 
burgh Railroad  Company,"  or  the  ^^Ogdensburgh  and 
Lake  Champlain  Railroad  Company,"  is  wholly  immaterial 
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to  this  action.  The  gist  of  this  action  is  that  the  defend- 
ants did^  without  lawful  warrant  or  charter,  usurp  and  use 
the  franchise  of  being  a  corporation,  and  that  stands 
admitted  in  the  answer.  The  statute  meets  this  case 
squarely.  (Cfede,  §  441.)  "  When  any  defendant,  &c.  shall 
be  adjudged  guilty  of  usurping,  or  intruding  into,  or 
unlawfully  holding  or  exercising  any  *  *  *  franchise 
*  *  *  judgment  shall  be  rendered  that  the  defendant 
be  excluded  from  such  franchise,  and  also  that  the  plain- 
tiffs recover  costs  against  such  defendant.  The  court  may 
also,  in  its  discretion,  fine  such  defendant  a  sum  not 
exceeding  J2000,  which  fine,  when  collected,  shall  be  paid 
into  the  treasury  of  the  state."  In  The  People  v.  Thompson, 
(16  Wend.  655,)  it  was  decided  that. to  maintain  the  action 
i»  is  not  sufiicient  to  show  a  mere  claim  to  the  franchise 
by  the  defendants,  but  that  a  user  must  be  shown.  See 
the  authorities  there  cited.  Now,  we  show  by  the  unde- 
nied  averments  of  the  complaint  and  the  admissions  and 
allegations  of  the  answer  a  clear  case  of  user  of  the  fran- 
chise. In  King  v.  Pon%only,  (1  Vesey  Jr,  1,)  it  was  decided 
that  the  king  may,  at  his  discretion,  sei^e  the  franchise  of 
a  corporation  guilty  of  an  offense  amounting  to  a  for- 
feiture ;  and  for  this  Lord  liyder,  Ch.  J.  cites  Boggs"  case, 
(11  Ooke,)  and  the  case  was  affirmed  by  the  house  of  lords. 
(5  Brown  P.  0.  287.)  Bacon  says,  (Airidgment,  Corpora- 
tions, O-y)  **If  the  members  of  a  corporation  refuse  or 
neglect  to  choose  such  officers  as  they  are  obliged  to 
choose  by  their  charter  this  is  a  forfeiture  and  consequntly 
a  dissolution  of  the  corporation."  The  note  says:  "In 
such  case  the  corporation  is  dissolved  without  any  legal 
proceeding,  but  for  a  forfeiture  it  is  not  dissolved  without 
the  judgment  of  a  court  of  law  to  enforce  it"  In  Bradt  v. 
Benedict,  (17  N,  Y,  Bep.  99,)  the  court  say  :  "  As  a  gene- 
ral rule,  to  constitute  a  dissolution  of  a  corporation,  by  a 
surrender  of  its  franchise,  the  surrender  must  be  accepted 
by  the  government,  or  the  default  must  be  judicially  ascer- 
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tained  and  declared."  In  Bex  v,  Pasmore  (3  Term  B,  199, 
241,)  cited  with  approval  in  She  v.  Bloom^  (5  John.  Oh.  366,) 
it  wds  held  that  when  the  integral  part  of  a  corporation  was 
gone  and  the  corporation  has  no  power  of  restoring  it  or 
of  doing  any  corporate  act,  it  was  so  far  dissolved  that  the 
crown  might  act  and  grant  a  new  charter.  "  It  was  only 
for  the  crown  to  interfere,  without  a  forfeiture  judicially 
declared,  *  *  the  crown  might  thus  grant  a  new  char- 
ter, said  Mr.  Justice  Buller,  without  weighing  very  nicely 
whether  the  corporation  could  be  said  to  be  actually  dis- 
solved or  only  in  danger  of  being  so.  *  *  *  The  cor- 
poration is  not  dissolved  until  the  crown  interferes."  Kent 
says,  (2  Qam.  221,)  "  The  better  opinion  would  seem  to  be 
that  a  corporation  aggregate  may  surrender  and  in  that 
way  dissolve  itself;  but  then  the  surrender  must  be 
accepted  by  government  and  be  made  by  some  solemn  act 
to  render  it  complete."  Here  was  a  surrender  by  virtue 
of  the  38th  section  of  the  statute  before  quoted,  and 
an  acceptance  by  solemn  act,  viz.  the  statutes  of  1857 
and  1858. 

VIL  It  is  worthy  of  remark  that  the  basis  of  all  the 
pretended  defenses  set  up  in  the  answer,  when  stripped  of 
general  undefined  charges  of  fraud,  too  indefinite  to  be 
the  subject  of  an  issue  for  trial,  is  that  the  board  of  direc- 
tors of  the  Northern  Railroad  Company,  elected  in  1854, 
was  an  illegal  board,  were  illegal  directors  and  fraudulent 
directors,  the  specification  being  that  a  majority  of  the 
directors  were  not  stockholders ;  and  a  copy  of  the  by-laws 
is  annexed  to  the  answer.  The  first  by-la\^,  (page  68,) 
provides  that  "  There  shall  be  elected  by  ballot  from  the 
stockholders,  thirteen  directors,"  &c.  But  when  we  refer 
to  the  charter  of  the  corporation,  {chapter  324,  Session 
Laws  of  1845,  page  352,  and  the  Attica  and  Buffalo  charter 
of  1836,  adopted  therein,)  we  find  the  stockholders  have  the 
right,  by  the  fundamental  law,  to  elect  whom  they  please 
directors,  with  only  the  limitation  that  there  must  be  one 
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resident  in  each  county.  That  the  directors  cannot  restrict 
the  stockholders  in  their  choice  of  new  directors  would 
seem  too  obvious  for  argument.  If  they  can  impose  any 
restrictions^  they  might  impose  such  as  would  compel  the 
stockholders  to  re-elect  themselves.  And  the  law  has, 
from  the  earliest  time,  been  very  jealous  of  any  attempt 
of  a  body  of  directors  to  enlarge  their  own  powers  or  de- 
tract from  those  of  the  stockholders.  In  AngeU  ^  Amen 
on  Car.  {chap.  4,  §  2,)  it  is  said,  *'  The  corporation  at  large 
may,  if  not  inconsistent  with  the  charter,  make  a  by-law 
creating  a  select  body,  to  whom  they  may  delegate  the 
power  of  electing  officers  and  members."  "  Such  a  by-law, 
in  order  to  restrain  the  right  of  the  commonalty,  must  be 
made  by  common  assent,  or,  in  other  words,  by  the  com- 
monalty themselves ;  and  if  made  by  a  select  body,  though 
the  power  of  making  by-laws  is  reposed  in  them,  it  is  void^ 
for  they  do  not  represent  the  commonalty."  {AngeU  ^ 
Amesj  283.  2  Kent's  Com.  369,  n.  a,  marg.  294,  392,  marg. 
396.)  2.  But  the  answer  also  refutes  the  defense,  for  it 
shows  that  those  whom  it  calls  illegal  directors  came  in 
through  the  power  of  election  and  occupied  the  office. 
They  were,  therefore,  directors  de  factOy  at  least,  and  their 
acts  as  binding  upon  the  corporation  as  though  they  had 
been  directors  de  jure.  {AngeU  ^  Ames  an  Oar.  eh.  9,  §  4.) 
VIII.  The  defendants  claim,  in  their  fourth  point,  that 
the  acceptance  by  the  legislature  of  the  surrender  of  the 
franchise  could  have  no  effect,  because  the  acts  of  March, 
1857,  and  April,  1864,  were  private  acts  to  which  the 
ITorthem  Railroad  Company  was  a  stranger.  The  case 
cited,  {OcUlin  v.  Jackeany  8  Jahn.  520,)  does  not  appear  to 
have  any  application  here.  The  Northern  Railroad  Com- 
pany was  as  much  a  party  to  the  act  as  any  other  corpo- 
ration or  person,  being  expressly  named  in  the  act.  But 
it  was  not  necessary  that  that  corporation  should  be  a  party 
to  the  act.  It  was  a  party  in  doing  and  suffering  these 
things  whereby  it  surrendered  its  franchise^  and  that  sur- 


SCHENECTADY-JANUAEY,  1869.  121 

The  People  9.  Northern  Railroad  Company. 

render  only  awaited  the  action  of  the  legislature  to  accept 
or  reject  it. 

IX.  The  court  has  the  power  to  appoint  a  receiver  under 
the  444th  section  of  the  Code,  at  the  time  of  rendering 
judgment  of  dissolution ;  though  the  duty  is  not  made 
imperative  upon  the  attorney  general  to  institute  proceed- 
ings for  that  purpose  until  after  the  judgment. 

By  the  Courty  BocKES,  J.  The  motion  for  a  stay  of  pro- 
ceedings was  addressed  to  the  discretion  of  the  court  at 
special  term,  if  not  exclusively,  certainly  to  a  very  great 
extent.  In  so  far  as  it  was  addressed  to  the  discretion  of 
the  court,  its  decision  cannot  be  overhauled  on  appeal. 
But  the  denial  of  the  motion  was  manifestly  right  in  every 
possible  aspect  of  the  case.  In  the  first  place,  the  parties 
to  the  two  actions  were  not  the  same,  nor  does  it  appear 
that  the  entire  relief  demanded  and  sought  for  in  this 
action  could  be  awarded  in  the  other. 

Again,  if  it  be  true  (and  the  court  found  and  adjudged 
it  to  be  true  on  an  examination  of  the  pleadings)  that  the 
material  allegations  of  the  complaint  were  not  denied  by 
the  answer;  that  is,  that  it  stood  admitted  of  record  that 
the  ilforthern  Railroad  Company  had  forfeited  and  surren- 
dered its  charter  and  franchise,  there  was  certainly  no 
reason  for  staying  the  proceedings  in  the  action  ;  the  effect 
of  which  would  be  to  prevent  the  judgment  which  the  law 
declared  should  be  awarded  on  a  given,  admitted  or  estab- 
lished state  of  facts.  In  such  case,  to  permit  the  company 
to  continue  in  the  use  of  its  corporate  rights,  by  an  order 
staying  judgment,  woqld  be  an  arbitrary  exercise  of  judi- 
cial authority  and  favoritism  most  unbecoming  in  the 
court 

We  are  tl\us  brought  to  consider  the  case  on  the  motion 
for  judgment  against  the  defendants  on  the  pleadings. 

The  complaint  charges  clearly  and  unequivocally  both  a 
forfeiture  and  surrender  of  the  corporate  rights  and  fran- 
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chises  of  the  corporation  known  as  the  Northern  Railroad 
Company ;  also,  a  usurpation  of  right  and  authority  by 
the  individuals  named  in  the  judgment,  in  violation  of  the 
statute.  It  is  alleged,  in  terms,  that  the  corporation  was 
insolvent  in  October,  1854 ;  that  it  then  surrendered  its 
property  to  its  creditors ;  that  it  has  remained  insolvent 
ever  since ;  has  ever  since  neglected  to  pay  its  notes  and 
other  evidences  of  debt,  and  entirely  suspended  its  ordinary 
and  lawful  business ;  and  further,  that  another  corporation, 
with  the  same  general  object,  had,  under  the  authority  of 
the  state,  organized  and  was  in  actual  operation  in  its 
place  and  stead.  Are  these  averments  of  fact  denied? 
Indeed  is  either  charge  denied?  Unless  denied  by  a 
general  or  specific  denial  in  the  answer  of  the  defendants, 
they  stand  uncontro verted,  and  for  the  purpose  of  the 
action  are  to  be  taken  as  true.     {Codsy  §§  149,  162.) 

The  answer  is  stuffed  with  irrelevant  and  redundant 
matter.  But  in  the  detailing  thereof,  the  insolvency  of 
the  corporation ;  its  surrender  of  its  property  to  its  credit- 
ors ;  its  neglect  to  pay  and  satisfy  its  evidences  of  debt ;  it8 
suspension  of  its  ordinary  and  lawful  business,  and  the 
organization  of  another  company  in  its  stead,  under  legis- 
lative authority,  are  in  substance  and  effect  stated  and 
admitted.  • 

There  is  no  attempt  at  a  specific  denial  of  any  allegation 
of  the  complaint ;  and  the  denial  which  follows  a  prolix 
and  confused  narrative,  in  regard  to  the  business  affairs  of 
the  company,  of  each  and  every  allegation  and  averment 
of  the  complaint,  not  before  specifically  admitted,  raises  no 
issue  of  fact  in  the  case  when  construed  with  reference  to 
the  prior  statements  and  admissions  contained  in  the  an- 
swer. It  is  entirely  plain  that  the  defendants  did  not 
intend  to  deny  the  principal  facts  charged.  It  is  manifest 
from  their  own  statement  of  facts,  that  they  could  not 
truthfully  do  so.  The  whole  tenor  of  the  answer  is  to  the 
effect  that  the  corporation  had  long  since  become  insolvent 
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and  suspended  its  ordinary  and  lawful  business.  Accord- 
ing to  their  own  statement  of  the  case,  they  could  not  deny 
these  facts,  and  all  they  attempt  by  the  pleading  is  to  ex- 
cuse the  alleged  forfeiture.  The  law,  however,  admits  of 
BO  excuse,  nor  is  any  explanation  available  in  such  case. 
Without  attempting  an* analysis  of  the  answer,  it  is  suffi- 
cient to  express  our  concurrence  with  the  learned  judge  in 
his  opinion,  at  special  term,  that  a  clear  forfeiture  of  the 
franchise  of  this  corporation  stands  admitted  of  record  in 
this  case ;  and  especially  do  we  adopt  his  conclusion,  on 
the  grounds  fully  stated  by  him,  that  the  company  had  for 
more  than  a  year  suspended  its  ordinary  and  lawful  busi- 
ness. This  fact  stands  admitted  by  the  pleadings  beyond 
peradventure.  The  judgment  of  forfeiture  awarded  at 
special  term  is  well  supported  by  the  admitted  facts  of  the 
case. 

If  the  views  and  conclusions  above  stated  are  well 
grounded,  there  was  no  issue  in  the  case  to  be  settled  or 
determined  by  evidence,  and  it  was  the  right  of  the  party 
to  apply  to  the  court,  on  the  first  opportunity,  for  such 
judgment  as  the  admitted  facts  authorized.  No  trial  was 
necessary  beyond  an  application  of  the  law  to  the  facts. 
The  motion  for  judgment  on  the  pleadings  wtis  therefore 
right  and  was  properly  made  at  special  term. 

No  point  is  made  by  the  appellants  that  the  fine  imposed 
by  the  court  was  unauthorized  or  excessive  in  amount. 
{Oodey  §  441.)  This  branch  of  the  case,  therefore,  requires 
no  comment.  The  authority  to  appoint  a  receiver,  I  think, 
exists  under  section  444  of  the  Code. 

At  first  view,  the  right  seemed  doubtful,  but  on  reflec- 
tion and  examination  of  the  several  provisions  of  law 
bearing  on  the  subject,  I  am  persuaded  that  the  appoint- 
ment of  a  receiver  in  the  judgment  of  forfeiture  is  well 
sustained. 

The  right  to  bring  an  action  by  the  attorney-general  for 
the  purpose  of  vacating  or  annulling  the  existence  of  a  cor- 
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poration  is  given  by  section  430  of  the  Code.  Section  442 
provides  that  in  case  of  forfeiture,  judgment  shall  be  ren- 
dered excluding  the  corporation  from  its  corporate  rights, 
privileges  and  franchises,  and  that  it  be  dissolved ;  and 
section  444  declares  that  when  such  judgment  shall  be 
rendered,  the  court  shall  have  power  to  restrain  the  cor- 
poration and  appoint  a  receiver  of  its  property ;  and  by 
the  last  clause  it  is  made  the  duty  of  the  attorney-general^ 
immediately  after  the  rendition  of  such  judgment,  to  insti- 
tute proceedings  for  that  purpose. 

The  last  clause  was  intended  to  cover  the  case  when  no 
receiver  was  appointed  in  the  judgment  declaring  the  for- 
feiture ;  but  does  not  create  or  suggest  an  objection  to  the 
practice  of  rendering  complete  and  perfect  relief  in  and  by 
the  judgment  itself.  The  restraining  power  is  undoubt- 
edly incident  to  the  right  to  adjudge  dissolution  ;  and  the 
appointment  of  a  receiver  is  absolutely  necessary  for  the 
purpose  of  finally  closing  the  afiairs  of  the  defunct  corpora- 
tion. Such  appointment  should  therefore  form  part  of  the 
judgment,  as  in  this  case,  or  should  immediately  follow  it. 
After  due  appointraent  the  receiver  will  be  controlled  in 
his  action  by  article  3,  title  4,  chapter  8,  of  the  third  part 
of  the  Revided  Statutes. 

The  order  and  judgment  appealed  from  should  be 
affirmed,  with  costs. 

[ScHBRBCTADT  Gbkbral  Tbbx,  Joouary  6,  1869.    Jmnca^  Bosekrana^  FoUer 
and  B9eke$,  Juetices.] 
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to  commit  a  rape  upon  her,  the  proof  to  Bostafai  the  action  most  be  of  the 
same  nature  and  degree  as  if  the  defendant  were  on  trial  upon  an  indict- 
ment for  an  attempt  to  commit  a  rape,  and  the  case  should  be  tried  upon 
the  same  pridqiles.    P#r  £.  D.  Sxith,  J. 

In  such  an  action,  any  evidence  to  repel  the  allegation  of  for$0-*4o  show  con- 
sent, or  that  no  violence  was  done  or  designed  to  the  will  of  the  plaintrfl^is 
necessarily  admissible,  as  tending  to  disprove  the  very  body  of  the  crime. 

Bvery  species  of  evidence  showing  previous  lascivious  conduct  on  the  part  of 
the  piaintiif,  in  the  presence  ot  the  defendant,  or  in  her  intercourse  Mrlth 
him,  designed  or  adapted  to  incite  or  invite  him  to  take  liberties  with  her 
person,  or  induce  him  to  believe  that  such  advances  on  his  part  would  not  be 
unacceptable  to  her,  are  clearly  admissible,  in  such  an  action.  Johnson,  J. 
dttsented. 

EvidenoB  of  &ets  tending  to  prove  either  that  the  plaintiff  was  seeUng  to 
induce  the  defendant  to  have  sexual  Intercourse  with  her,  or  was  seeking  to 
entrap  him  into  difficulties  arising  fi'om  an  action  for  an  assault,  is  admis- 
sible, within  the  above  rule,  as  tending  to  show  eotmnt  on  the  part  of  the 
plaintiff,  and  that  no  nndesired  force  or  violence  was  used  or  attempted  upon 
her  person. 

But  the  evidence  of  particular  acto  of  immodesty  on  the  part  of  thfl  plaintiff 
should  be  limited  to  those  committed  with,  or  in  the  presence  ol^  the  de- 
fendant. 

THIS  is  a  eivU  action  for  an  assault  and  battery,  alleged 
in  the  complaint  to  have  been  committed'  by  the  de- 
fendant upon  the  plaintiff,  with  the  intent  "  against  her 
will,  to  have  carnal  connection  with  her,  the  plaintiff,  and 
by  force  and  violence  against  her  will,  to  ravish  her;"  these 
latter  allegations  being  obviously  made  with  the  view  of 
enhancing  the  amount  of  damages  to  be  recovered,  if  any 
recovery  should  be  had.    The  answer  merely  denies  the 
allegations  of  the  complaint. 
On  the  trial,  at  the  circuit,  the  defendant  offered  to  prove : 
1st.  That  the  plaintiff*  on  previous  and  divers  occasions, 
after  coming  to  the  house,  had  conducted  herself  lascivi- 
ously towards  the  defendant,  and  to  show  particular  inde- 
cent acts. 
2.  That  three  or  four  days  after  Mrs.  Grossman  came 
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to  the  house,  one  Vincent  came  there,  and  staid  over 
night,  and  that  during  the  evening  the  plaintiff  took  inde- 
cent liberties  with  him,  and  he  with  her,  in  the  presence 
of  the  defendant  and  others. 

3d.  That  among  other  things,  she  sat  down  facing  Vin- 
cent, putting  her  elbow  on  his  knee,  and  handled  and 
fondled  him  indecently. 

To  which  testimony,  and  to  each  proposition  as  evidence 
the  plaintiff  objected.  The  court  sustained  the  objection 
as  to  each  of  said  propositions  severally.  To  which  rul- 
ings the  defendant  excepted. 

The  defendant  offered  to  prove  separately  and  as  sepa- 
rate propositions : 

Ist  That  Vincent  staid  in  the  house  over  night  on  that 
occasion,  and  slept  up  stairs,  and  when  he  was  ready  to 
go  to  bed,  Bradley  took  a  light  to  show  him  to  his  room ; 
that  the  plaintiff  took  the  light  out  of  his  hand,  and  went 
up  to  Vincent's  room  herself  with  him,  and  there  remained 
until  the  circumstance  attracted  the  notice  of  the  family. 

2d.  That  Bradley  having  himself  gone  to  bed,  got  up 
and  went  to  Vincent's  room,  and  called  the  plaintiff  out 
and  spoke  to  her  about  the  impropriety  of  her  conduct, 
saying  to  her  in  substance  that  it  was  scandalous,  and  that 
his  family  were  shocked  at  it. 

3d.  That  he  then  went  down  stairs  and  again  went  to 
bed,  and  that  the  plaintiff  soon  followed  and  came  into  his 
room,  and  first  sat  down  on  the  side  of  his  bed,  and  then 
lay  down  by  the  side  of  him,  and  then  made  indelicate 
and  indecent  remarks  and  demonstrations. 

4th.  That  she  afterwards  returned  to  Vincent's  room, 
and  there  remained  the  balance  of  the  night 

5th.  That  from  time  to  time,  after  she  came  to  the 
house,  she  made  unchaste  approaches  and  demonstrations 
to  the  defendant. 

6th.  That  when  the  defendant  was  about  to  pass  through 
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the  doors  of  the  house  it  was  her  habit  to  meet  him  in  the 
doorway  and  rub  and  push  against  him. 

7th.  That  she  would  go  down  cellar  at  various  times, 
and  call  the  defendant  down  after  her,  and  then  act  un- 
chastelj. 

8th.  That  she  would  go  to  her  own  room  and  call  him 
in  after  her,  and  then  act  anchastelj. 

9th.  That  she  often,  while  there,  indecently  handled  the 
person  of  the  defendant  and  exposed  her  own. 

10th.  That  while  there,  and  on  a  day  previous  to  the 
last,  she  directly  proposed  to  the  defendant  to  become  his 
mistress. 

To  which  testimony  and  each  and  every  item  thereof, 
both  separately  and  collectively,  the  plaintiff's  counsel 
objected  and  the  court  sustained  the  objection,  excluding' 
such  testimony  and  each  and  every  item  thereof,  sepa- 
rately, to  which  ruling,  and  each  of  them  separately,  the 
defendant's  counsel  then  and  there  duly  excepted. 

The  defendant's  counsel  again  asked  that  the  said  tes- 
timony might  be  admitted  aa  affecting  the  question  of 
damages,  to  which  the  plaintiff's  counsel  objected,  and  the 
court  excluded  the  same ;  to  which  the  defendant's  counsel 
excepted. 

The  defendant's  counsel  again  asked  that  the  said  testi- 
mony might  be  admitted  as  circumstantial  evidence  affect- 
ing the  question  of  probable  gililt  of  the  defendant  To 
which  the  plaintiff's  counsel  objected,  and  the  court  sus- 
tained the  objection,  to  which  ruling  the  defendant's  coun- 
sel excepted. 

The  said  testimony  was  also  offered  as  affecting  the  rela- 
tive credibility  of  parties,  and  also  for  showing  the  intent 
of  the  parties,  but  was  also  excluded  and  exception  taken 
as  above. 

The  plaintiff  obtained  a  verdict  of  $500  on  the  trial  at 
the  circuit,  upon  which  an  order  was  made  that  the  excep- 
tions taken  at  the  trial,  in  regard  to  the  admission  and 
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rejection  of  evidence,  and  as  to  certain  points  of  the 
charge  to  the  jury,  be  heard  in  the  first  intance,  at  the 
general  term. 

Newton  ^  Bipsom,  for  the  plaintiff.  I.  The  assault  and 
battery  proved  by  the  plaintiff  was  upon  a  single  accasion ; 
the  afternoon  of  the  day  upon  which  the  plaintiff  left  the 
defendant's  house.  The  proof  of  the  plaintiff  was  ^rictly 
confined  to  thi%  one  time.  The  defendant  was  allowed  at 
great  length  and  in  great  detail,  and  without  restriction, 
to  prove  what  occurred  on 'the  occasion  of  the  assault  and 
battery.  The  defendant  then  offered  to  prove  in  a  great 
variety  of  ways  immodest  acts  of  the  plaintiff  on  differ- 
ent days  prior  to  the  day  when  the  assault  and  battery 
took  place.  This  offered  testimony  being  excluded  the 
defendant  excepted. 

II.  The  court  was  right  in  the  rulings  upon  these  ques- 
tions. 1st.  What  had  occurred  on  a  prior  day  or  occasion 
is  no  excuse  or  justification  of  an  assault  and  battery. 
{Coming  v.  Coming^  2  Seld.  lOQ-104.  Lee  v.  Woohey^  19 
John.  319.  WiUi%  v.  Forre%tj  2  Duer,  310.)  2d.  It  would 
afford  no  ground  for  mitigation  of  damages  and  cannot 
be  given  in  evidence,  for  that  purpose.  {Id.)  3d.  What 
the  plaintiff  did  days  or  weeks  before,  could  not  show,  or 
tend  to  show  that  the  defendant  did  or  did  not  commit 
the  assault  and  battery  on  the  occasion  proved.  4th.  It 
is  not  a  question  of  intent  that  the  jury  were  to  decide, 
but  simply  whether  the  defendant  committed  the  assault 
and  battery,  and  as  connected  with  his  acts,  whether  the 
plaintiff,  on  this  oceasianj  invited  or  consented  to  his  acts. 
It  was  not  even  competent  for  the  purpose  of  showing 
intent,  even  if  that  were  material.  5th.  It  was  not  com- 
petent to  show  particular  acts  to  effect  the  credibility  of  the 
plaintiff.  {Coming  v.  Oomdng^  2  Seld.  104.)  6th.  Though 
such  questions  have  been  allowed  in  cases  where  the  char- 
acter of  the  plaintiff*  is  involved  in  the  nature  of  the 
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action,  they  have  never  been  allowed  in  sinq^le  actions  of 
assault  and  battery. 

JJ.  B.  SeldeHy  for  the  defendant.  I.  The  right  of  the 
plaintiff  to  recover  at  all  in  this  case  depended  upon  the 
question  whether  the  acts  of  the  defendant,  disclosed  on 
the  trial,  were  invited,  or  at  least  assented  to,  on  the  part 
of  the  plaintiff  If  they  were  invited  or  assented  to,  there 
was  no  right  of  recovery.  Volenti  non  fit  injuria.  {Broom' tf 
Legal  MaximSj  127.)  This  position  was  very  correctly  ancP 
clearly  presented  to  the  jury  by  the  charge  in  this  case. 
The  verdict  of  the  jury  is  therefore  conclusive  upon  the 
question,  if  no  error  was  committed  in  the  admission  or 
rejection  of  evidence. 

n.  We  insist  that  several,  if  not  all  of  the  facts  offered 
to  be  proved  in  the  propitious  numbered  one  to  t^i,  were 
admissible  as  evidence  upon  the  question  of  legal  guilt  or 
innocence  of  the  defendant,  and  should  have  been  receiVeci. 
1.  The  complaint  and  the  testimony  clearly  show  that  there 
was  no  assault  committed  by  the  defendant  upon  the  plain- 
tiff, except  in  the  attempt  to  have  sexual  intercourse  with 
her,  and  such  as  was  the  natural,  indeed  inevitable,  conse- 
quence of  that  attempt.  2.  If  the  plaintiff  sought  and- 
invited  such  intercourse,  then  whatever  moral  dereliction 
there  may  have  been  in  the  conduct  of  the  plaintiff,  there, 
was  no  legal  wrong  done  to  her  of  which  she  can  complain 
in  a  court  of  justice.  3.  It  will  not  probably  be  denied  that* 
if  the  plaintiff  had  expressly  invited  that  intercourse,  and 
the  defendant  had  at  the  moment  of  the  invitation;  after- 
wards, and  in  pursuance  of  it,  done  -^hart  he  did,  it  would 
have  been  i3ompetent  for  him  to  prove  such  invitation  in 
his  defense.  4.  If  the  act  of  the  defendant  followed  im- 
Inediately  upon  the  invitation,  very  clearly  the  invitation 
would  be  not  only  admissible,  but  a  complete  defense.  So 
if  the  invitation  expressly,  or  by  impliccition,  pointed  to  a 
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future  time,  it  would  be  admissible  as  evidence  that  the 
act  of  the  defendant  was  in  compliance  with  it.  The  evi- 
dence of  the  invitation,  therefore,  would  be  admissible, 
though  the  act  might  be  in  the  future,  and  it  would  be  for 
the^ury  to  say,  in  view  of  all  the  circumstances,  whether 
the  act  was  in  pursuance  of  the  invitation  or  not.  In  other 
words,  whether  it  was  an  invitation  limited  to  the  present 
occasion,  or  an  invitation  with  a  cantimuindo.  5.  There  is 
no  fact  in  either  criminal  or  civil  trials,  not  requiring  other 
than  oral  proof,  which  may  not  be  established  by  circum- 
stantial, as  well  as  by  direct  evidence.  (1  Gheenhaf  on  Ev, 
§  13.  1  Pha.  on  Ev.  a  &  H.  ed,  155,  156.  IC.dkH.  Notes, 
p.  289,  note  298.)  Mr.  Phillips  says,  (p.  156,)  '^  A  pre- 
sumption  is  a  probable  inference  which  our  common  sense 
draws  from  circumstances  usually  occurring  in  snch  cases. 
The  slightest  presumption  is  of  the  nature  of  probability ; 
and  there  are  almost  infinite  shades,  from  the  lightest 
probability  to  the  highest  moral  certainty.  If  the  circum- 
stantial evidence  be  such  as  may  afford  a  fair  and  reason- 
able presumption  of  the  facts  to  be  tried,  it  is  to  be  received 
and  l^t  to  the  consideration  of  the  jury^  to  whom  alone  it 
belongs  to  determine  upon  the  precise  force  and  effect  of 
the  circumstances  proved,  and  whether  they  are  sufficienly 
satisfactory  and  convincing  to  warrant  them  in  finding  the 
fact  in  issue."  Upon  this  principle,  we  insist  that  the 
facts  offered  to  be  proved  should  have  been  submitted  to 
the  jury,  and  if  proved  as  offered,  we  think  the  jury  would 
not  only  have  been  justified  in  finding  the  fact  of  the  in- 
vitation upon  which  the  defendant  relied,  but  that  they 
could  not  well  have  found  otherwise.  6.  We  find  no  ad- 
judications directly  upon  this  question.  For  authority, 
therefore,  we  must  depend  upon  analogies.  The  question 
presented  to  the  jury  was  one  of  intention  on  the  part  of 
the  plaintiff.  Did  she  intend  by  her  conduct  to  invite  the 
very  acts  on  the  part  of  the  defendant  which  she  now  com- 
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plains  of  as  an  assault  ?  That  was  the  question  for  the 
jury.  If  she  did  so  intend,  then  according  to  the  maxim 
above  quoted,  she  has  nothing  to  complain  of.  We  can 
hardly  conceive  of  a  case  presenting  more  conclusive  cir- 
cumstantial evidence,  of  that  invitation,  than  the  facts 
offered  to  be  proved.  But  it  is  not  necessary  for  us  to 
maintain  here  that  the  facts  offered  to  be  proved  would 
have  been  sufficient  to  maintain  the  issue  on  our  part;  if 
they  had  a  tendency  to  maintain  it,  and  were  in  their  char- 
acter competent^  it  was  erroneous  to  reject  them.  "  The 
question  is  not  whether  the  evidence  be  of  more  or  less 
persiumve  force,  it  is  one  of  competenct/  ;  in  other  words, 
whether  it  be  of  any  force  at  all."  {The  People  v.  Abboty 
19  Wend.  196.)  Upon  the  question  of  intention  as  to  any 
particular  act,  wherever  that  question  arises,  in  civil  or 
criminal  cases,  previous  acts  and  declarations  pf  the  party 
whose  intention  is  to  be  arrived  at,  are  always  admissible. 
Mr.  Phillips  says :  "  It  may  frequently  be  proper,  and  in 
some  cases^absolutely  necessary,  to  look  beyond  the  trans- 
action which  is  the  immediate  subject  of  inquiry,  into  pre- 
vioue  traneaetioney  for  the  purpose  of  discovering  the  knowl- 
edge of  the  parties,  their  motives  or  intentions."  (1  Phil. 
Ev.  C.  dk  H.  ed.  172.)  The  cases  are  innumerable  to  which 
this  rule  applies ;  {See  1.  (7.  dt  H.  Notes^  p.  452,  note  333 ; 
Id.  p.  465,  note  352;  Carey  v.  Hotailingy  1  HUl,  311,  316,) 
and  the  present  case  appears  to  us  directly  within  the  rule. 
"  Since  intention  consists  in  the  internal  and  invisible  de- 
termination of  the  mind,  its  existence  must  usually.be  mat- 
ter of  inference,  and  presumption  from  external  and  visible 
acts  and  conduct,  which  serve  to  indicate  more  or  less  forci- 
bly the  particular  intention.  The  force  of  the  inference 
results  from  the  consideration  that  the  intention  of  a  rational 
agent,  corresponds  with  the  means  which  he  employs,  and 
that  he  intends  that  consequence  to  which  hie  conduct  naturally 
and  immediately  tenda.'^  (2  Starkie  on  Ev.  739,  and  note  k,  1 
id,  491, 492.)    7.  The  rule  which  applies  in  criminal  trials, 
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on  indictments  for  rape,  or  for  assault  with  intent  to  com- 
mit that  ofiense,  applies  also  in  this  case,  so  far,  at  least, 
as  relates  to  Uie  prior  condqct  of  the  plaintiff  toward9  ihii 
defendant.  {The  Feople  v.  AI^,  19  WeTicL  192.)  In  the 
oriminal  cases,  evidence  of  previoas  intercourse  between 
the  prosecutrix  and  the  prisoner  is  competent,  not  to  ex- 
cuse the  prisoner  if  guilty  of  the  force  alleged^  but  because 
such  evidence  renders  the  a$9eni  of  the  progeeutrix  prohablcy 
although  she  testifies  to  the  contrary,  8o  here,  the  evi- 
dence offered  of  the  lascivious  conduct  of  the  plaintiff 
towards  the  defendant,  was  such  aa  to  render  her  assent 
probable,  notwithstanding  her  testimony  to  the  oontraiy. 

Its  strength  might  have  satisfied  the  jury  of  the  &ct  of 
her  assent ;  it  was  therefore  competent,  and  its  force  was 
a  question  for  them.  8.  It  was  not  necessary  fojr  the  de* 
fend^nt>  in  order  to  make  his  defense  complete^  to  satisfy 
the  jury  that  the  plain tifi'  intended  to  allow  the  defendant 
to  have  sexual  intercourse  with  he^r.  If  she  designed  by 
her  conduct  to  make  him  believe  that  such  was  her  inten- 
tion, and  thus  to  induce  him  to  make  the  attempt,  and  he 
went  no  further  than  she  deigned  he  should  go^  then  she 
is  herself  responsible  for  the  consequences  of  her  conduct. 
She  has  simply  aeoompHahed  her  o^viaiiA  purpo9€y  and  the 
maxim  ^^voUnti  nan  fit  injuria''  applies.  The  evidence 
offered  would  certainly  tend  to  prove  this;  whether  it 
would  have  proved  it  or  not  was  a  question  for  the  jury. 

m.  If  the  evidence  as  to  the  plaintiff's  immodest  be* 
havior,  which  was  rejected,  was  competent  for  no  other 
purpose,  it  was  competent  in  reduction  of  damages.  The 
plaintiff  has  alleged  the  intent  to  ravish,  and  attempted  to 
sustain  the  allegation  by  proof,  with  the  design  o£  enhanc- 
ing the  damages.  It  was  competent  for  the  disfendant  to 
digprove  this  allegcUion  if  he  cotUd>  It  is  not  easy  to  prove  a 
negative  in  any  casei  but  it  is  poenNe  to  prove  it,  some* 
llimes  by  circumstances,  and  the  party  who  attempts  to  do 
sOj,  is  entitled  to  avail  himself  of  aU  the  circumstances  that 
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have  any  tendency,  however  remote,  to  maintain  his  side 
of  the  issue.  Now  we  insist  that  the  same  evidence  which 
wpuld  be  admissible  as  tending  to  disprove  the  criminal 
intent,  on  the  trial  of  an  indictment  for  the  same  offense, 
is  admissible  to  disprove  the  intent  charged  as  matter  of 
aggravation  here.  That  such  evidence  is  competent  in  tho 
criminal  case,  has  never  been  disputed.  (1  Boieoe  Or.  Evi 
5th  Am.  from  3(2  London  ecL  863.  The  People  v«  Abbot,  19 
Vend.  192.  2  Hasfe  P.  O.  444)  In  an  action  by  a  hus- 
band for  criminal  conversation  with  his  wife,  a  similar  rule 
prevails.  ^^  If  a  woman  be  suffered  to  live  as  a  prostitute, 
with  the  privity  of  the  husband,  and  a  criminal  intercourse 
with  a  third  party  ensue,  an  action  is  not  maintainable^  , 
it  being  a  damage  without  an  injury.''  "  If  the  husband  be 
himself  privy  to  the  criminal  intercourse,  he  cannot  main- 
tain this  action  as  volenti  non  fit  injuria;  and  likewise  be^ 
cause  damages  are  not  recoverable  in  a  codrt  of  justice, 
grounded  on  the  plaintiff' %  turpitude'^  (1  Stephens^  N,  P.  9. 
Id.  27.  2  Btarhie  on  Bv.  443,  444.  JBuUer'e  N.  P.  27.) 
And  if  he  were  living  in  adultery  with  another  woman^ 
proof  of  that  fact  is  competent  in  reduction  of  damages. 
{Smith  V.  Maeten,  15  Wend.  270,  and  authorities  above  cited.) 
For  the  like  reasons,  if  a  father  connive  at  illicit  inter- 
course with  his  daughter,  he  cannot  maintain  an  action  for 
her  seduction.  {Seagar  v.  Sligerlandj  2  Oainee,  219.)  Can 
it  be,  then,  that  a  woman  who  invites  a  man  to  illicit  in- 
tercourse, (for  the  evidence  offered  certainly  tended  to 
prove  that,)  can  recover  not  only  damages  of  the  party 
invited,  for  attempting  to  comply  with  the  invitation,  but 
is  entitled  to  the  same  measure  of  damages  as  if  the  assault 
had  been  made  upon  her,  without  misconduct  on  her  part? 
Unless  this  question  can  be  answered  in  the  affirmative, 
the  verdict  in  this  action  cannot  be  sustained. 

IV.  The  question  of  the  morality  of  the  defendant's 
conduct  is  not  involved  in  this  case.  K  it  were  so,  assum- 
ing the  facts  offered  to  be  proved,  as  true,  (which  is  the 
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aspect  in  which  the  case  is  to  be  considered  here,  (4  Denic, 
396,)  the  most  gross  immorality  is  not  on  the  side  of  the 
defendant.  Artifice  is  not  confined  to  the  male  sex;  and 
if  the  facts  oflfered  to  be  proved  are  true,  there  is  good 
reason  to  believe  that  this  action  is  the  result  of  a  scheme 
on  the  part  of  the  plaintiff' to  entice  the  defendant  into  a 
position  where  she  could  levy  black  mail  upon  him. 

I  E.  Darwin  Smith,  J.  The  basis  of  this  action,  as  the 
cause  of  it  is  stated  in  the  complaint,  is  ^'  that  the  defend- 
ant assaulted  the  plaintiff  and  attempted,  against  her  will, 
to  have  carnal  connection  with  her,  and  by  force  and 
violence,  and  against  her  will  to  ravish  her."  This  in 
substance  and  effect  is  an  allegation  that  the  defendant 
attempted  to  commit  the  crime  of  rape  upon  the  plaintiff, 
and  for  this  cause,  insult  and  indignity  the  suit  is  brought 

The  proof  to  sustain  the  action  obviously  must  be  of  the 
same  nature  and  degree  as  if  the  defendant  was  on  trial 
upon  an  indictment  for  an  attempt  to  commit  a  rape,  and 
the  case  at  the  circuit  should  be  tried  upon  the  same  prin- 
ciples. If  the  defendant  had  been  on  trial  for  such  offense, 
on  the  criminal  side  of  the  court,  he  would  have  been 
entitled  to  impeach  the  general  character  of  the  prosecu- 
trix for  chastity  and  truth  by  general  testimony.  (1  Hast 
C.  L,  444.  Eoscoe  Orim.  JSv.  95,  862.)  As  with  the  crime 
of  rape,  the  gravamen  of  the  offense  consists  in  the  force 
used  to  accomplish  the  criminal  purpose,  so  it  is  in  the 
civil  action.  Any  evidence,  therefore,  to  repel  the  allega- 
tion of  farce,  to  show  consent,  or  that  no  violence  was  done 
or  designed  to  the  will  of  the  prosecutrix  would  be  neces- 
sarily admissible,  as  tending  to  disprove  the  very  body  of 
the  crime. 

To  this  end  evidence  might  be  given  thi^t  the  prosecu- 
trix had  previously  had  voluntary  sexual  intercourse  with 
the  defendant.  (Rex  v.  Martin^  6  Carr.  ^  Payne^  544.  2%e 
People  V.  Jackaofiy  3  Parker ,  398.     Same  v.  Abhot^  19  Wend. 
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192.  Rex  V.  Aipinwall,  2  Starhies  JEv.  700.)  The  prin- 
ciple upon  which  such  evidence  is  admissible,  is  that  it  is 
much  more  improbable,  as  Judge  Cowen  says  in  Abbot's 
case,  "  that  a  common  prostitute  or  the  prisoner's  concu- 
bine would  withhold  her  assent  than  one  less  depraved." 
Such  fects  are  proper  for  the  consideration  of  the  jury  on 
the  ground  that  they  furnish  evidence  of  consent,  or  evi- 
dence from  which  they  may  imply  consent.  Within  the 
same  principle  every  species  of  evidence  showing  previous 
lascivious  conduct  on  the  part  of  tl^e  plaintiff  in  this  action 
in  the  presence  of  the  defendant,  or  in  her  intercourse  with 
him,  designed  or  adapted  to  incite  or  invite  him  to  take 
liberties  with  her  person,  or  to  induce  him  to  believe  that 
such  advances  on  his  part  would  not  be  unacceptable  to 
her,  it  seems  to  me,  are  clearly  admissible. 

The  defendant  offered  to  prove  that  every  advance  that 
was  made  between  them  of  a  lascivious  or  licentious  char- 
acter  was  made  by  the  plaintiff.  The  evidence  was  ob- 
jected to  and  excluded,  and  the  defendant  excepted.  This 
offer  is  stated  in  general  terms,  but  the  objection  was  not 
put  upon  that  ground,  and  the  evidence  was  obviously  not 
excluded  because  the  defendant  did  not  propose  to  prove 
particular  acts  of  immodest  conduct,  but  because  such 
evidence  was  not  considered  admissible  in  principle ;  for 
the  defendant's  counsel  subsequently  made  his  ofiers  more 
specific.  He  made  thirteen  different  offers  of  evidence 
tending  to  the  same  end — to  show  lascivious  conduct  on 
the  part  of  the  plaintiff,  and  most  of  them  to  acts  to  or  with 
the  defendant,  or  in  his  presence.  Of  these  thirteen  offers 
or  propositions,  at  least  eight  of  them  are  to  prove  the 
lewd  and  lascivious  conduct  of  the  plaintiff  with  the 
defendant,  or  in  his  presence. 

All  of  this  class  of  evidence,  I  think,  was  admissible 
within  the  rule  above  stated.  The  facts  stated  in  these 
ofiers  all  tended  to  prove  either  that  the  plaintiff  was  seek- 
ing to  induce  the  defendant  to  have  sexual  intercourse 
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with  her,  or  w^  seekiDg  to  entrap  him  into  difficnitics 
0uch  as  the  commencement  and  pendency  of  this  suit 
involyes.  Upon  that  assumption,  if  the  latter  were  her 
purpose,  it  is  none  the  less  fatal  to  the  action  than  the 
former.  It  takes  away  the  idea  that  force  was  necessary, 
or  designed  or  attempted,  to  have  such  intercourse.  A 
woman  who  leads  a  man  into  a  trap,  or  uses  meretricious 
arts  with  such  a  design^  cannot  pretend  that  there  was  an 
attempt  to  ravish  her,  or  that  he  attempted  such  ends  by 
force  and  agaiost  her  will  and  utmost  resistance.  The 
pffense  and  the  cause  of  action  consists  in  the  attempt  to 
aiccomplisb  the  end  implied  by  farce.  It  is  absurd  to  im- 
pute such  design  when  the  conduct  of  the  woman  repels 
all  idea  of  the  occasion  or  necessity  for  the  use  of  force. 
The  evidence  excluded,  I  think,  was  admissible  as  tending 
to  show  consent  on  the  part  of  the  plaintiff,  and  that  no 
undesired  force  or  violence  was  used  or  attempted  upon 
her  person,  and  in  this  view  was  a  complete  defense  to  the 
cause  of  action. 

The  other  exceptions,  for  the  exclusion  of  evidence  tend- 
ing to  show  improper  conduct  between  the  plaintiff  and 
othejp  persons,  stand  upon  different  grounds. 

According  to  the  case  of  The  People  v.  Abhotj  (ubi  eup,) 
thesfB  exceptions  are  well  taken ;  but  the  case  of  The  People 
V.  Jaek909^  (3  Parker^  398,)  holds  otherwise ;  which  latter 
case,  I  think,  is  generally  considered  as  overruling  the 
case  of  Abbot  on  this  point,  and  I  think  asserts  the  true 
rule.  The  evidence  of  particular  acts  of  immodesty  on 
the  part  of  the  plaintiff  or  prosecutrix  in  this  class  of  cases 
should  be  limited,  I  think,  to  those  committed  with,  or  in 
presence  of  the  defendant,  upon  the  principles  above 
stated. 

The  motion,  I  think,  should  be  granted,  with  costs  to 
abide  the  event 

J.  C.  Smith,  J.  concurred. 
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JoHNSOK,  J.  (dissenting.)    The  action  was  for  an  alleged 
assault  and  battery.    The  answer  was  a  general  denial. 
The  acts  proved  were  sufficient  to  constitute  an  assault 
and  battery,  if  done  without  the  consent  of  the  plaintiflT, 
and  against  her  will.    The  defense  was  that  the  plaintiff 
consented  to  whatever  force  was  used,  and  invited  it  by 
words,  acts  and  conduct,  generally.    The  defendant  was  a 
witness  in  his  own  behalf,  and  testified  as  fully  as  he  de- 
sired to  in  regard  to  all  that  took  place  between  them,  on 
the  occasion  of  the  alleged  assault.    The  plaintiff  was  also 
fully  cross-examined  by  the  defendant's  counsel,  as  to  what 
was  said  and  done  between  them,  on  the  occasion  referred 
to,  and  also  in  regard  to  her  relations  with  other  men,  and 
her  conduct  towards  them.    The  defendant  then  offered 
to  show,  by  his  own  testimony,  as  independent  evidence, 
that  the  plaintiff  while  in  his  house,  on  other  occasions 
previous  to  the  day  in  question,  had  made  various  lascivi- 
ous approaches  to  him,  and  been  guilty  of  various  acts  of 
a  lewd  and  immodest  character,  with  him,  and  towards 
him ;  and  also  her  conduct  with  one  Vincent,  at  the  de- 
fendant's, house,  at  night,  on  some  previous  occasion.    The 
evidence  was  offered  on  three  grounds :   1,  in  mitigation 
of  damages;  2,  as  affecting  the* question  in  issue,  whether 
the  defendant  had  assaulted  the  plaintiff;  and,  3,  as  affect- 
ing the  credibility  of  each  party.     The  evidence  was 
objected  to,  and  excluded,  and  the  defendant's  counsel 
excepted.    The  action  was  tried  upon  the  theory,  and  the 
jury  were  so  charged,  that  if  the  plaintiff  invited  the  acts 
complained  of  and, assented  to  them,  and  the  defendant 
went  no  farther  than  she  was  willing  he  should  go,  and 
desisted  as  soon  as  she  objected  to  his  going  any  farther, 
the  action  could  not  be  maintained.    Let  us  see  now 
whether  the  evidence  offered  was  competent  for  either  of 
the  purposes  for  which  it  was  offered.     1.  It  was  not  com- 
petent to  mitigate  damages^    This  was  distinctly  held  in 
Coming  v.  Coming^  (2  Sdd.  97.)    Jewett,  J.  who  delivered 
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the  opinion  of  the  court,  says,  at^  page  104  of  the  case  : 
"  The  damages  could  not  be  mitigated  by  evidence  that 
she  was  dissolute  in  her  conduct.  She  was  entitled  to  the 
same  measure  of  damages  as  she  would  have  been  if  she 
had  sustained  a  good  character  for  virtue."  One  of  the 
judges  only,  (Foot,)  dissented  on  the  ground  that  the 
evidence  of  the  character  and  conduct  of  the  plaintiff  were 
admissible  in  mitigation  of  damages.  The  evidence  offered 
in  that  case,  was  of  the  same  character  as  that  offered  here, 
and  for  the  purpose  of  mitigating  damages.  So,  too,  in 
Lee  V.  fVoolset/y  (19  John.  319,)  it  was  held  that  insults  and 
slanders,  on  a  previous  occasion,  could  not  be  given  in 
evidence  in  mitigation  of  damages,  nor  as  explanatory  of 
the  transaction.  If  the  passion  has  had  time  to  cool,  and 
there  has  been  time  for'  reflection,  the  previous  conduct 
cannot  be  given  in  evidence  for  any  purpose. 

2.  Was  the  evidence  competent  by  way  of  tending  to 
show  that  the  defendant  had  been  innocent  on  the  occa* 
sion  of  the  alleged  assault,  and  had  not  committed  it? 
Most  clearly  not.  This  is  a  civil  and  not  a  criminal  action, 
and  the  rule  of  evidence  is  the  same  precisely  for  either 
party.  The  evidence  had  no- legitimate  tendency  to  show 
that  the  plaintiff  invited  t)r  encouraged  the  defendant's 
acts,  on  the  day  in  question.  She  might  have  invited  or 
encouraged  similar  acts  on  other  days,  and  the  evidence 
offered  might  have  proved  that  fact,  but  it  could  raise  no 
legitimate  inference  that  the  acts  were  either  invited  or 
encouraged  on  the  day  and  occasion  in  question.  Suppose, 
in  an  action  of  this  character  between  two  men,  the  de- 
fense should  be  that  the  assault  complained  of  was  in  an 
encounter,  in  which  the  plaintiff  had  challenged  the  de- 
fendant to  fight  with  him,  and  they  had  mutually  agreed 
to  fight.  That,  if  true,  would  be  a  good  defense,  in  the 
absence  of  excessive  violence.  But,  suppose  further,  that 
the  defendant  should  offer  to  prove  such  challenge  and 
agreement,  on  the  occasion  in  question,  by  showing  that 
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the  plaintiff  had  done  bo  on  a  previoas  occasion.  The 
evidence  would  be  palpably  incompetent ;  and  the  same 
rule  must  apply  here.  In  each  case  the  fact  to  be  made 
out  is  the  invitation  and  consent^  and  it  is  perfectly  imma- 
terial whether  the  encounter  in  regard  to  which  the  assent 
is  sought  to  be  established,  is  of  an  amatory  or  a  pugna* 
cious  character.  The  consent  in  the  one  case  must  be 
established  by  evidence  of  the  same  character  that  would 
be  necessary  to  establish  it  in  the  other.  There  cannot  be 
one  rule  where  two  males  are  parties,  and  another  where 
a  female  is  a  party  against  a  male.  Or  take  this  case  upon 
the  other  side.  Suppose  the  plaintiff,  by  way  of  proving 
that  the  defendant  had  assaulted  her  on  the  occasion  in 
question,  had  offered  to  prove  that  he  had  laid  hands  upon 
her  on  some  previous  occasion,  without  her  consent  and 
against  her  will ;  I  think  no  one  will  pretend  that  such 
evidence  would  have  been  competent,  by  way  of  establish- 
ing the  fact,  if  objected  to.  Or,  still  further,  suppose  the 
offer  had  been  to  show  that  the  defendant  had,  on  other 
occasions,  assaulted  other  females  in  the  same  way,  as 
evidence  bearing  upon  the  issue.  These  illustrations  must 
show,  I  thmk,  that  the  evidence  was  wholly  inadmissible 
upon  the  issue.  The  same  rule  must  be  ''sauce"  for  the 
male  as  well  as  the  female,  when  they  are  before  the  court 
as  parties.  There  is  no  rule  of  evidence  by  which  a  fact 
in  issue  can  be  proved,  by  proving  that  a  similar  fact  ex- 
isted on  another  and  different  occasion.  Such  a  rule  has 
no  place  in  the  common  law. 

3.  Was  the  evidence  proper  by  way  of  affecting  the 
credibility  of  the  plaintiff  injuriously,  or  of  sustaining  that 
of  the  defendant  ?  This  question  is  settled  against  the 
defendant  in  Corning  v.  Coming^  (supra,)  Particular  in- 
stances, or  a  particular  course  of  conduct,  are  alike  incom- 
petent by  way  of  impeachment.  We  are  referred  to  the 
rule  in  criminal  cases,  where  the  guilty  intent,  is  an  essen- 
tial element  in  making  out  the  offense.    It  is  held,  and 
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the  rule  seems  to  be  firmly  established,  that  in  indictments 
for  rape,  and  for  an  assault  with  intent  to  commit  a  rape, 
the  prosecutrix  may  be  examined  as  to  previous  voluntary 
sexual  connection  between  her  and  the  prisoner,  and  also 
that  independent  evidence  may  be  given  of  such  previous 
connection,  and  also  that  the  prosecutrix  is  a  common 
prostitute.  {The  People  v.  Ahbot^  19  Wend.  192.)  I  do 
not  propose  to  question  the  rule  in  a  criminal  case,  or  to 
criticise  at  any  length  its  soundness.  But  suppose  the 
same  evidence  should  be  offered  against  the  accused, 
that  he  was  in  the  habit  of  assaulting  other  females  with 
intent  to  ravish,  for  the  purpose  not  only  of  proving  the 
assault,  but  the  criminal  intent.  All  men  would  see  its 
injustice  at  once  and  exclaim  against  it  But  this  rale 
has  never  yet  been  applied  in  a  civil  action  for  an  assault, 
where  the  intent  is  in  no  respect  in  issue,  and  I  trust 
never  will  be  so  applied*  There  is  no  reason  for  making 
Buch  an  exception  to  the  general  rules  of  evidence  in  a 
civil  case  merely  because  a  female  happens  to  be  a 
party,  and  a  prejudice  whether  just  or  unjust,  is  sought 
to  be  raised,  a^id  arrayed  against  her.  The  law  has  no 
prejudices,  and  does  not  yield  to  vulgar  clamor.  What- 
ever may  be  the  character  of  a  female  in  regard  to 
chastity,  she  has  still  rights  which  men  should  be  com- 
pelled to  respect  They  are  not  beyond  the  pale  of  the 
law,  and  do  not  become  the  lawful  prey  of  a  licentious 
man,  even  if  they  are  prostitutes.  If  in  a  civil  action  be- 
tween a  male  and  female,  the  licentious  life,  or  particular 
instances  of  licentious  conduct,  may  be  given  in  evidence 
against  the  female  upon  any  issue  in  the  action,  we  should 
allow  the  same  kind  of  evidence  against  the  male,  for  the 
same  purpose,  or  else  we  poise  the  scales  of  justice  with 
unequal  and  dishonest  weights,  and  mete  out  justice  in 
partial  and  unfair  measures.  Morality,  however  desirable 
and  praiseworthy,  can  never  be  advanced,  or  upheld,  by  a 
perversion  of  the  rules  of  law  for  that  purpose.    Much  less 
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should  we  permit  it  to  be  aBBumedy  without  proof,  that 
any  party  to  an  action  in  court  is  a  person  of  immoral 
character. 

It  is  claimed  that  the  evidence  was  erroneously  excluded 
for  the  reason  that  the  plaintiff,  in  her  complaint,  alleged 
that  the  assault  and  battery  complained  of  was  committed 
with  the  intent  on  the  part  of  the  plaintiff  to  ravish. 
But  this  is  no  reason,  whatever,  for  its  admission.     The 
intent  was  not  the  gravamen  of  the  action  in  any  sense 
or  degree.    It  was  no  part  of  the  issue  to  be  tried.    It 
was  a  mere  civil  action,  and  the  cause  of  it  did  not  rest 
in  the  intent  of  the  plaintiff  at  all,  as  will  be  seen  upon  a 
moment's  careful  and  candid  consideration.    The  very  act 
of  battery  implies  an  unlawful  intent,  and  it  is  not  the 
subject  of  proof.    It  is  quite  immaterial,  so  fiar  as  the  cause 
of  action  is  concerned,  what  the  particular  intent  was,  if 
the  act  was  not  justifiable*    In  this  respect  it  is  like  an 
action  for  a  &l8e  and  fraudulent  warranty  upon  a  sate  of 
property.    The  action  being  upon  the  contract,  the  scienter 
alleged,  is  of  no  importanoe,  and  need  not  be  proved :  nor 
is  it,  indeed,  the  proper  subject  of  controversy  by  way 
of  evidence  upon  the  trial.    {Bom  v.  Mather^  47  Barb,  582.) 
It  seems  to  me  very  clear  that  the  rale  contended  for  can- 
not stand  and  prevail,  upon  any  such  distinction.    The 
distinction  is  a  seeming  and  not  a  real  one,  as  time  and 
moi*e  careful  attention,  will,  I  think,  clearly  show.    I  am 
ol  the  opinion,  therefore^  that  the  evidence  was  properly 
excluded^  and  that  a  new  trial  should  bo  denied. 

New  trial  granted. 

[HosROB  Gbrbkal  Tbbm,  September  7,  1808.    JS,  D.  SnUth,  Johnson  and 
/.  a  Smitk,  JnsticeB.] 


142        CASES  IN  THE  SUPREME  COURT. 


KiNGSBtjRY  VS.  Williams. 

Aiter  a  gnarantor  of  rent  has  become  fixed  and  liable  for  rent  in  arrear,  rocb 
liability  can  only  be  discharged  by  payment,  release  or  other  satisfkcUon. 
It  will  not  be  discharged  by  a  surrender  by  the  lessees,  of  the  unexpired 
term  and  the  possession  of  the  demised  premises  without  the  knowledge 
or  consent  of  the  guarantor,  upon  an  agreement  that  the  lessor  will  release 
his  claim  for  rent  yet  to  accrue,  but  that  such  surrender  shall  not  affect  his 
claim  for  rent  already  due.    JoHVSoir,  J.  dissented. 

Such  a  case  is  not  within  the  principle  which  discharges  a  surety  upon  the 
ground  of  a  variation  of  the  contract  without  his  consent ;  the  remedies  of  the 
guarantor  being  in  no  way  impaired  or  delayed  by  the  surrender. 

MOTION  for  a  new  trial  upon  exceptions  taken  at  the 
circuit,  and  ordered  to  be  heard  in  first  instance  at 
general  term,  judgment  in  meantime  suspended. 

This  is .  an  action  by  a  lessor  to  recover  rent  in  arrear, 
from  a  guarantor  or  surety  in  the  lease.  On  the  13th  of 
September,  1855,  the  plaintiff  demised  by  lease  to  Thomas 
Hilliard  and  Walter  Bourne,  a  "  certain  village  lot  with 
the  buildings  thereon,"  situated  in  the  village  of  Lyons, 
from  the  first  day  of  October  of  that  year,  "  for  and  during 
the  term  of  five  years  then  next  immediately  ensuing,  and 
fully  to  be  complete  and  ended,"  for  the  yearly  rent  of 
$128,  payable  quarterly  on  the  first  days  of  January,  April, 
July  and  October.  The  tenants  covenanted  to  pay  such 
rent.  The  defendant  executed  an  instrument  in  writing 
appended  to  such  lease,  bearing  even  date  therewith,  under 
his  hand  and  seal,  reciting  that  he,  at  the  request  of  said 
lessees,  and  in  considertCtion  of  $1  to  him  in  hand  paid  by 
the  lessor,  guarantied  the  payment  of  the  rent  to  the 
lessor,  according  to  the  provisions  of  the  lease.  The  ten- 
ants went  into  possession  under  such  lease,  and  continued 
to  jointly  occupy  the  premises,  until  July  1,  1856,  when 
Hilliard  purchased  his  co-tenant's  interest,  who  surren- 
dered possession  to  him,  and  he  continued  as  sole  tenant 
in  possession  until  the  building  was  burned  on  January  1, 
1858.    Hilliard  was  in  possession  at  the  time  of  the  bum- 
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ing,  and  Bourne  was  not.  The  most  of  the  buildings 
were  destroyed.  The  buildings  could  not  be  occupied 
after  January  1,  1858.  The  plaintifl'*8  agent,  the  plaintiff 
being  a  non-resident  of  the  state,  was,  within  a  month 
after  the  burning,  notified  by  the  tenant  that  no  rent 
would  be  jpaid  for  the  period  after  January  1,  1858, 
unless  buildings  were  put  thereon.  On  the  9th  day  "of 
April,  1860,  Hilliard  and  the  plaintiff  executed  an  instru- 
ment in  writing,  under  their  hands  and  seals,  reciting  and 
referring  to  the  said  lease  and  the  release  of  Bourne  to 
Hilliard,  in  and  by  which  the  plaintiff  released  all  claims 
for  rent  to  accrue  thereafter,  and  the  said  Hilliard  surren- 
dered to  the  plaintiff  his  term  and  his  rights  under  said 
lease.  It  was  stated  in  said  agreement  that  the  plaintiff's 
claim  for  rent  which  had  already  accrued  should  not  in 
any  way  be  affected  by  said  agreement.  At  the  time  of 
the  execution  of  this  agreement,  nine  quarter-yearly  install- 
ments of  rent  had  become  due  upon  the  lease,  and  remained 
unpaid,  amounting  to  $292.50,  and  two  installments  for 
the  unexpired  portion  of  the  term  were  yet  to  accrue  and 
become  due.  After  the  execution  of  said  agreement,  the 
plaintiff  conveyed  the  demised  premises  to  one  Cramer,  who 
went  into  possession  and  had  since  remained  in  possession 
thereof  The  release,  conveyance  to  Cramer  and  occupa- 
tion by  him  were  without  the  knowledge,  privity  or 
consent  of  the  defendant.  The  court  decided  that  the 
execution  of  the  sealed  instrument  dated  April  10,  1860, 
with  the  surrender  of  the  term  and  possession  of  the  dcr 
mised  premises  by  Hilliard  to  the  plaintiff,  pursuant  to 
such  instrument,  the  conveyance  of  the  demised  premises 
to  Cramer,  and  Cramer's  occupation  of  said  premises 
under  said  conveyance,  without  the  knowledge  or  consent 
thereto  by  the  defendant,  amounted  to  a  material  altera- 
tion of  the  contract  to  which  the  defendants'  guaranty 
related;  and  the  defendant  not  knowing  of  or  assenting  to 
the  alteration,  was  thereby  discharged  from  his  liability 
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npon  the  guaranty,  and  directed  a  verdict  for  the  defends 
ant,  which  was  entered* 

Wm.  darh^  for  the  plaintifEl  I.  The  guaranty  signed 
by  the  defendant  related  to  nothing  but  the  payment  of 
rent  as  it  should  become  due.  It  had  no  relation  to  the 
term  granted  to  the  tenant 

n.  As  soon  as  any  installme&t  of  rent  became  due  and 
unpaid,  an  action  accrued  to  the  plaintiff  to  recover  the 
same  against  the  defendant  as  guarantor. 

m.  On  the  1st  day  of  April,  1860,  the  whole  rent 
claimed  by  the  plaintiff  had  become  due,  and  his  right  of 
action  against  the  guarantor,  as  well  as  the'  lessees,  to 
recover  the  same^  was  perfect. 

IV.  The  plaintiff,  on  the  1st  day  of  April,  1860,  having 
an  unquestionable  right  of  action  to  recover  against  the 
guarantor  the  accrued  rent,  that  right  could  not  be  difih 
charged  or  taken  away  except  by  a  release  of  it,  or  pay- 
ment and  satisfaction  of  the  rent,  or  some  act  by  which 
the  lessees  were  discharged  from  their  liability  for  it. 

Y.  Neither  payment  nor  release  is  pretended,  nor  is  it 
claimed  that  any  agreement  was  made  that  the  plaintiff's 
right  should  in  any  way  be  released  or  discharged,  or  that 
any  instrument  was  executed  which  related  to  the  plain* 
tiff's  right  of  action. 

VL  The  idea  of  the  judge  that  the  instrument  in  writing 
dated  April  9, 1860,  altered  the  agreement,  the  fulfillment 
of  which  the  defendant  guarantied,  is  clearly  erroneous. 
1.  Not  a  word,  syllable  or  letter  in  the  lease  was  in  the* 
least  changed,  altered,  obliterated  or  added  to.  2.  The 
time  of  payment  of  the  rent  was  not  changed.  3.  The' 
instrument  was  a  conveyance  back  to  the  lessor  of  the 
unexpired  portion  of  the  term  created  by  the  leade.  This' 
did  not  alter  the  lease.  It  was  an  act  based  upon  the 
lease,  and  was  an  affirmance  of  it.  As  well  might  it  be 
claimed  that  the  deed  of  one  who  parts  with  his  title  to 
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real  estate  is  an  alteration  of  the  deed  by  which  he 
obtained  title.  The  instrument  was  also  a  release  of  the 
lessee  from  liability  for  rent  yet  to  accrue.  This  did  not 
alter  the  lease,  but  by  the  release  of  the  rent  affirmed  the 
existence  and  validity  of  the  lease.  As  well  might  the 
guarantor  of  the  payment  of  the  installments  to  become 
due  on  a  bond  claim  that  a  release  to  the  obligor  of  his 
liability  for  the  last  installments  was  an  alteration  of  the 
bond  by  which  he  was  released  from  liability  for  prior 
installments.  As  well  might  the  indorser  or  guarantor 
of  a  promissory  note  claim  that  releasing  the  liability  of 
the  maker  as  to  one  half  of  the  amount  of  the  note,  dis- 
charged the  liability  of  the  indorser  or  guarantor  for  the 
other  half. 

VU.  The  guarantor  had  no  interest  in,  or  control  over 
the  tenn,  and  is  not  affected  by  any  disposition  the  lessee 
might  make  of  it  The  lessees  might  sell  the  term  to 
whomsoever  they  please,  or  convey  it  without  considerar 
tion,  or  abandon  the  estate  in  defiance  of  the  guarantor 
and  without  affecting  his  liability  for  rent  It  follows  that 
they  might  surrender  to  the  landlord  any  unexpired  por- 
tion of  the  term,  without  affecting  the  guarantor's  liability 
any  further  than  releasing  him  from  liability  for  rent  so 
far  as  they  themselves  were  released. 

YHL  The  following  are  cases  in  which  the  guf^ntor 
would  be  released :  1.  When  the  time  for  the  payment 
of  the  rent  was  extended  by  a  valid  agreement  This 
would  deprive  the  guarantor  of  his  right  to  pay  the  rent, 
and  collect  of  his  principal.  2.  When  the  contract  is 
altered  in  any  material  part,  by  erasure  or  interlineation. 
In  this  case  its  identity  is  destroyed;  it  is  not  the  contract 
to  which  the  guaranty  related.  3.  When  the  contract  is 
annulled  and  made  void  by  any  means.  He  cannot  be 
discharged  from  the  whole  simply  by  a  release  of  the  prin- 
cipal from  a  portion  of  his  liability,  as  in  the  present  case. 

Vol.  TiTTT.  10 
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IX.  Judgment  non  obstante  veredicto  should  be  ordered, 
or  otherwise  a  new  trial  should  be  granted. 

J.  Welling^  for  the  defendant  I.  The  witten  agreement 
between  the  plaintifi'  and  the  tenants,  Hilliard,  dated  April 
9, 1860,  the  evidence  that  the  defendant  had  no  knowledge 
of  the  execution  of  said  instrument  until  after  it  was 
executed,  and  had  never  assented  thereto,  and  the  convey- 
ance by  the  plaintiff  to  Cramer  of  the  demised  premises ; 
that  Cramer  went  into  actual  possession  under  such  con- 
veyance, erected  buildings  thereon,  and  had  ever  since 
been  in  such  possession,  with  the  deed  from  the  plaintiff 
to  Cramer,  were  each  proper  evidence.  The  decision  of 
the  court  upon  the  whole  evidence,  at  its  close,  and  the 
direction  to  the  jury  to  find  a  verdict  for  the  defendant, 
was  proper  and  fully  sustained  by  a  uniform  line  of  deci- 
sions, and  by  all  the  writers.  1.  The  instrument  between 
the  plaintiff  and  Hilliard,  the  tenant,  bearing  date  9th 
April,  1860,  was  a  surrender  by  the  tenant  of  the  term 
granted  by  the  lease.  If  a  lessee  for  life  or  years,  takes  a 
new  lease  of  the  same  land,  and  one  term  is  incompatible 
with  the  other,  as  embracing  part  of  the  same  period,  this 
is  a  surrender  in  law  of  the  first  lease.  And  this  rule 
applies,  though  the  second  lease  be  for  years,  where  the 
first  was  for  life;  or  although  the  second  lease  be  for  a 
less  number  of  years  than  the  first.  {Smith  on  Real  and 
Personal  Property y  Law  Lib.  Sd  series,  marg.  p.  531,  citing 
2  Pres.  8hep.  T.  301.)  The  usual  operative  words  are, 
**  surrender,  give  or  grant,  and  yield  up.  But  any  other 
words  that  denote  that  the  remainderman  or  reversioner 
is  to  have  the  particular  estate  will  sufiSice.  {Id,  marg. 
p.  563,  citing  2  Black.  Com.  326.  2  Pres.  Shep.  T,  306.) 
2.  As  between  private  parties,  the  law  is  that  any  alterar 
tion  in  the  obligation  or  contract,  in  respect  of  which  a  per- 
son has  become  surety,  without  the  consent  of  the  latter, 
extinguishes  his  obligation  and  discharges  him,  {Bwrge  on 
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Surehf,  214 ;  Theobold,  §  132 ;  Whitcher  v.  JJaH,  5  Bam.  ^ 
Ores.  269;)  and  this  refsult  follows,  irrespective  of  the 
inquiry  whether  the  alteration  could  work  any  injury  to 
the  surety  or  not.  (Bangs  v.  Strong^  4  Comst  315.)  The 
reason  upon  which  this  rule  is  founded  is,  that  the  surety 
has  never  made  the  contract  upon  which  it  is  sought  to 
charge  him.  This  answer  is,  if  it  is  sought  to  charge 
him  upon  the  altered  contract,  that  he  never  made  any 
such  bargain;  and  if  upon  the  original  contract,  that 
such  contract  no  longer  e^istjs,  having  been  legally  termi- 
nated by  the  altered  or  substituted  contract  made  by  the 
parties.  In  either  contingency  the  answer  furnishes  a 
complete  defense.  {Per  Orover^  J.  in  The  People  v.  VilaSy 
36  N.  Y.  Rep.  460.)  .Also  Hunt,  J.  in  same  case  at  page 
471,  who  says :  ^^  Herein  the  present  case  differs  from  the 
most  of  the  authorities  cited,  which  were  cases  of  contract 
simply.  The  altered  contract  in  these  cases  takes  the 
place  of,  and  entirely  ends  the  original  contract ;  and  if  the 
party  is  not  a  surety  upon  the  substituted  contract,  he  is 
upon  none,  for  none  other  is  in  existence."  ^^  The  princi- 
ple on  which  the  surety  is  discharged  by  giving  time  to 
the  principal  is,  that  it  alters  the  contract  by  which  the 
surety  agreed  to  become  liable,  and  not  that  this  alteration 
is  to  his  pr^udicey  for  though  it  be  beneficial  to  him,  the  * 
result  will  be  the  same."  (2  Meriv.  277.  8  Bowl.  ^  JJ.  22. 
Per  N.  JSUly  arguendo,  in  Bangs  v.  Strong,  4  Comst.  317.) 
Whenever,  therefore,  he  (the  guarantor)  fairly  assumes 
a  liability  it  may  be  extinguished  by  any  act  or  omission 
of  the  guarantee  which  alters  the  terms  of  the  contract, 
unless  it  be  with  his  consent.  ^  Nor  does  it  matter  that 
such  an  alteration  be  for  the  benefit  of  the  guarantor, 
because  he  has  a  right  to  stand  upon  the  very  terms  of  his 
agreement  (Story  on  Oont.  vol  2,  §  870,  ed.  1856,  citing 
Miller  V.  Stewart,  9  Wheat  680 ;  Wright  v.  Johnson,  8  Wend. 
S12 ;  ^athbone  v.  Warren,  10  John.  587 ;  Bacon  v.  C^sney, 
I  Stqriie,  192 ;  Bonar  v.  MacdoTuUd,  1  JEng,  J^-  wid  Sq.  1.) 
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If  a  new  contract  ia  substitnted  in  place  of  the  original 
contract,  or  if  the  original  contract  is  altered  in  any  mate- 
rial pointy  without  the  surety's  knowledge  or  consent,  sc 
as  to  constitute  a  new  agreement  varying  substantially 
from  the  former,  the  surety  is  not  longer  bound.  (Addi- 
$on  on  Cant.  2d  Am.  ed.  p.  669 ;  aho  p.  670.)  When  the 
rights  and  obligations  of  the  parties  are  thus  changed 
without  the  consent  of  the  surety,  it  cannot  admit  of  a 
doubt  that  he  will  be  discharged.  In  contemplation  of 
law  it  is  an  injury  to  the  surety,  although  the  court  may 
not  be  able  to  see  that  he  has  suffered  any  damage.  (Per 
BronsaUj  J.  in  Bangs  v.  Strong^  in  Court  of  Errors^  7  HUl, 
252;  See  Rets  v.  Berrington^  2  Veset/y  Jr.  542,  per  Lord 
EldenJ)  This  case  and  language  is  cited  with  approval  by 
the  court  in  Jtathbone  v.  Warreti,  (10  John.  595.) 

IL  That  this  action  is  brought  to  recover  only  the 
installments  of  rent  unpaid  at  the  date  of  the  surrender, 
April  9, 1860,  does  not  prevent  the  application  of  the  prin- 
ciples and  rules  before  cited.  (Henderson  v.  Marvin, 
81  Barb.  299,  300.  MiU  v.  Stewart,  9  Wheat.  680.)  In 
Bangs  v.  Strong,  (4  N.  Y.  Rep.  316,)  after  a  judgment 
against  the  principal  and  the  surety,  the  creditor  entered 
into  an  agreement  with  the  principal  without  the  know- 
ledge or  consent  of  the  surety,  binding  the  creditor  to 
receive  in  payment  land  at  an  appi^aisal,  instead  of  money ; 
held,  that  the  surety,  even  after  judgment,  was  discharged. 

in.  The  clause  in  the  agreement  of  April  9,  1860,  in 
these  words :  ^'  Said  Kingsbury  is  not  to  be  held  to  have 
waived  any  claim  he  has  or  may  have  for  rent  of  said 
premises  which  may  have  accrued  or  become  due  at  the 
date  hereof,"  is  not  valid  or  operative  to  preserve  the  de- 
fendant's liability  for  such  rent.  The  defendant's  contract 
is  ancillary  to,  or  dependent  upon,  the  existence  of  another ; 
when  the  latter  is  discharged  the  former  is  also,  and  this 
in  spite  of  the  expressed  intention  of  third  parties,  i.  e.  the 
plaintiff  and  the  tenant,  to  keep  the  former  in  force  for 
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specified  purposes.  **  ITothing  can  be  better  settled,  than 
the  doctrine  that  if  an  obligation  be  dependent  on  another 
obligation^  (and  by  parity  of  reasoning,  upon  the  legal 
existence  of  another  instrument,)  and  the  latter  be  dis- 
charged or  become  void,  the  former  is  also  discharged." 
(Miller  v.  Stewart^  9  Wheat.  706.)  In  Broom' b  Legal  Max- 
vnMy  {edition  of  1868,  p.  669,  marg.)  in  treating  of  the 
maxim:  ^^Modu$  et  conventio  vincunt  Legem^*'  the  author 
says :  ^'  In  the  above  and  similar  cases,  these  as  well  as  in 
some  others  relative  to  the  disposition  of  property,  which 
have  been  noticed  in  the  preceding  chapter,  another 
maxim  emphatically  applies:  ^^ Fortior  et  potentior  eitdii* 
potUio  legia  quam  haminii.  For  instance,  ^^  surrender,"  is 
the  term  applied  in  law  to  "  an  act  done  by  or  to  the  owner 
of  a  particular  estate,  the  validity  of  which  he  is  estopped 
from  disputing,  and  which  could  not  have  been  done  if 
the  particular  estate  continued  to  exist;  as  in  the  case  of  a 
lessee  taking  a  second  lease  from  the  lessor,  or  tenant  for* 
life  accepting  a  feoffment  from  the  party  in  remainder,  or 
a  lessee  accepting  a  rent  charge  from  his  lessor.  In  such 
case  the  surrender  is  not  the  result  of  intention;  for  if 
there  was  no  intention  to  surrender  the  particular  estate, 
or  even  if  there  was  an  express  intention  to  keep  it  unsur- 
rendered, the  surrender  would  be  the  act  of  the  law,  and 
it  would  prevail  in  spite  of  the  intention  of  the  parties." 

E.  Darwin  Smith,  J.  The  defendant  undertook  in  and 
by  his  agreement  and  guaranty,  indorsed  upon  the  lease, 
that  Hilliard  k  Bourne,  the  lessees  in  said  lease,  should 
pay  the  rent  reserved  in  and  by  said  lease  to  the  lessees, 
according  to  the  terms  and  provisions  of  said  lease.  The 
rent,  by  the  terms  of  the  lease,  was  payable  quarterly  in 
the  sum  of  thirty-two  dollars  and  fifty  cents,  on^  the  first 
days  of  January,  April,  July  and  October,  amounting  to 
|130  in  each  year.  The  proofs  on  the  trial  show  that  the 
said  lessees  occupied  the  demised  promises  under  said 
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lease  and  were  in  arrear  for  rent  for  two  years  and  one 
quarter  next  prior  to  April  1,  1860.  The  lease  would  have 
expired  on  the  first  day  of  October,  1860,  and  the  same 
was  put  an  end  to  by  the  surrender  of  the  premises  by  the 
lessees  and  a  release  of  all  claim  for  r^nt  thereafter  by  the 
lessor,  by  the  agreement  of  the  9th  day  of  April,  1860. 

At  that  time  the  defendant  was  clearly  fixed  and  liable 
for  the  rent  in  arrean  This  liability  could  only  be  dis-- 
charged  by  payment,  release  or  other  satisfaction.  It  is  a 
settled  rule  that  a  right  of  action  for  a  covenant  broken  or 
other  legal  cause,  once  created  or  existing,  remains  until 
legally  discharged.  The  decision  at  the  circuit  was  that 
the  defendant  was  discharged  from  his  liability  for  such 
rent  upon  his  said  guaranty,  on  the  ground  that  the  exdcu^- 
tion  of  the  said  instrument  of  the  9th  of  April,  1860,  with 
the  surrender  of  the  term  and  possession  of  the  demised 
premises  pursuant  to  said  instrument,  without  the  knowl- 
edge or  consent  of  the  defendant,  amounted  t6  a  material 
alteration  of  the  contract  to  which  the  said  guaranty  relates. 

The  agreement  referred  to  clearly  was  not  designed  to 
have  that  efifect.  As  between  the  parties,  the  right  of  the 
plaintifiT  to  recover  for  the  rent  in  arrear  is  expressly  re- 
tained and  reserved  in  the  contract,  and  if  it  had  not  been 
so  reserved  the  surrender  of  the  term  by  a  lessee  does  not 
discharge  him  for  any  previous  liability  for  a  breach  of  the 
covenant  of  the  lease.     (2  Shep,  Toiich,  301.) 

The  defendant  is  a  surety,  and  his  contract  confessedly 
is  to  be  construed  strictly,  and  his  liability  cannot  be  ex* 
tended  beyond  the  clear  terms  of  the  agreement,  and  will 
be  discharged  by  any  acts  or  omissions  of  the  guarantee, 
which  alter  the  substance  or  force  of  the  contract  without 
his  consent  (2  Story  on  Contracts'^  870.  People  v.  Vilasj 
33  N,  T.  Bep.  460.) 

Before  breach,  any  material  alteration  of  the  contract,  it 
is  well  settled,  will  discharge  the  surety  and  any  other 
party  not  consenting  to  it    The  case  of  MUler  Vi  iStetoartj 
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(9  WheataUj  680J  was  a  case  of  this  kind,  and  well  illus- 
trates  the  rule.  The  defendants  became  sureties  in  a  bond 
to  the  plaintifi'  for  the  faithful  discharge  pf  his  duty  by  a 
deputy  collector  appointed  to  collect  the  taxes  in  eight 
townships.  After  the  execution  of  the  bond,  the  name  of 
another  town,  making  the  number  of  townships  nine,  in* 
stead  of  eight,  was  inserted  in  the  bond.  This  was  held  a 
material  alteration  of  the  bond  by  which  the  sureties  were 
discharged.  This  was  an  alteration  of  the  contract  upon 
the  fieice  of  the  instrument  The  alteration  enlarged  the 
liability  of  the  sureties  and  the  bond  from  the  time  of  the 
alteration  became  voidable  for  that  reason,  as  against  the 
sureties. 

There  is  a  class  of  cases  where  the  creditor  did  not  accept 
the  precise  terms  of  the  guaranty  in  contracting  with  the 
principal,  or  varied  the  terms  of  the  contract  in  respect  to 
the  mode  or  times  of  payment  or  other  risk,  in  which  it 
has  been  held  the  surety  was  not  liable. 

The  cases  of  JImder$on  v.  JIfamit,  (31  Barb,  299 ;)  Wal- 
raih  V.  Thmmmy  (6  HUl,  640 ;)  S.  0.  (2  Oamst.  186 ;)  Wright 
V.  Johnson^  (8  WencL  616 ;)  Birekhead  v.  Brown^  (6  Hilly 
634;)  and  Bobbin  v.  Bradley ^  (17  Wend.  422,)  are  cases 
of  this  kind.  In  this  class  of  cases  the  guarantor  was 
never  fixed  or  bound.  The  terms  of  the  guaranty  were 
never  accepted  or  complied  with  by  the  creditor,  and  the 
de&ult  of  the  principal  debtor  was  not  within  the  terms 
of  the  contract  The  case  of  Bangn  v.  Strong^  (7  Hillj  250 ; 
10  Paigcy  11 ;  4  Comst,  317,)  presents  a  case  like  this  in  one 
important  particular,  that  the  original  liability  of  the 
surety  was  fixed  and  undoubted.  In  this  case  the  credit- 
ors contracted  with  the  principal  debtor,  after  judgment 
against  the  principal  and  surety,  to  take  lands  from  such 
principal  debtor  in  payment  of  the  debt  at  the  valuation 
of  individuals,  after  deducting  ten  per  cent  from  the 
appraisement    This  was  held  such  a  change  of  rights  of 
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the  surety  as  to  discharge  his  liability.  Judge  Bmtison 
says  of  it,  (7  Sill^  254,)  ^'  The  creditor  had  agreed  to  take 
land  instead  of  money,  for  the  whole  or  part  of  the  debt" 

If  the  surety  had  paid  the  debt  and  been  substituted  iu 
the  place  of  the  creditor,  he  would  only  have  acquired  the 
right  to  receive  payment  in  land.  The  surety  was  hold 
discharged  from  the  debt  on  the  ground  that  his  right  to 
Babrogation  waa  impaired  by  the  new  contract 

In  4  Oonuftacky  in  the  same  case  in  the  Court  of  Appeals, 
Judge  Pratt  said :  ^'  The  true  ground  upon  which  the 
liability  of  the  surety  is  discharged  is  that  his  rights  against 
his  principal  are  impaired  or  affected."  This  is  the  rule,  I 
think,  where  the  surety  is  clearly  fixed  and  liable,  and  sub* 
sequent  acts  or  agreements  between  the  creditor  and  princi- 
pal debtor  are  alleged  to  cut  off  or  discharge  such  liability. 

While  the  contract  is  executory  it  ia^  undoubtedly  true 
that  any  material  change  or  alteration  of  its  terms  destroys 
it  and  discharges  the  sureties,  and  enables  him  when  sued 
upon  the  new  substituted  or  altered  contract,  to  say,  non 
K«e  infcedera  iienir.     {Surge  on  Suretyshipy  214,  218.) 

Questions  in  respect  to  the  liability  or  discharge  of  sure- 
ties, in  consequence  of  an  alteration  of  the  contract,  have 
generally  arisen  in  cases  where  the  contract  of  the  surety 
was  an  entire  one,  and  the  supposed  variation  or  change 
of  it  went  to  the  whole  consideration  and  the  whole 
liability.  But  in  this  case  the  contract  of  the  defendant  is 
divisible.  He  was  liable  for  each  quarter's  rent  as  it  fell 
due,  and  when  the  supposed  alteration  of  the  contract  was 
made  he  had  become  fixed  by  the  non-payment  of  the 
rent  by  the  lessees,  Hilliard  &  Bourne,  for  nine  quarters' 
rent  His  contract  of  guaranty  is  precisely  the  same,  as  I 
regard  it,  in  legal  effect,  as  if  he  were  an  indorser  of  Hil- 
liard k  Bourne  upon  nine  promissory  notes  of  $32.50  each, 
payable  at  the  time  when  the  said  quarters'  rent  in  arrear 
repectively  fell  due,  and  had  been  charged  as  such  indorser 
by  due  demand  and  notice  of  non-payment    If  in  addi- 
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tion  to  nine  such  promissory  notes,  the  lessor  had  taken 
Bsxd  held  two  others  of  the  same  amount  for  the  two  quar* 
ters*  rent)  payable  on  the  first  days  of  July  and  October, 
I860,  would  the  canceling  and  giving  up  to  the  lessees  of 
such  two  last  mentioned  notes,  not  due  and  payable  on  the ' 
said  9th  day  of  April,  1860,  discharge  the  defendant  from 
his  liability  on  the  said  nine  over  due  and  protested  notes  ? 
If  it  would  I  agree  that  the  discharge  of  Hilliard  k  Bourne 
from  the  payment  of  such  rent  would  have  the  same  effect 
But  it  seems  to  me  that  such  would  not  be  the  effect  of 
the  surrender  of  two  such  notes*  It  could  not  affect  the 
defendant's  liability  upon  the  matured  and  overdue  paper, 
ThiS)  in  substance  and  legal  effect,  is  all  that  the  plaintiff* 
has  done  in  this  case.  He  had  discharged  the  lessees  and 
the  defendant  from  the  payment  of  the  last  two  quarters' 
rent  upon  the  said  lease.  It  is  just  the  same  as  though  he 
had  received  payment  from  Hilliard  k  Bourne  of  the  last 
two  quarters'  rent  before  they  fell  due,  leaving  the  previ- 
ous nine  quarters'  rent  unpaid*  Certainly  this  would  not 
discharge  the  defendant  There  is,  in  fact,  no  alteration 
of  the  defendant's  contract  On  the  face  of  the  lease  and 
the  defendant's  guaranty  no  alteration  appears*  There  is 
no  aeration  of  the  terms  of  the  contract  apparent  on  the 
&ce  of  the  instrument  The  alleged  alteration  does  not . 
relate  to  the  quarters'  rent,  or  either  of  them,  left  unpaid. 
There  is  no  new  contract  relating  to  such  rent  Varying 
the  terms  of  payment  is  taking  away  the  defendant's  right 
of  subrogation  in  respect  to  such  rent,  as  was  the  case  with 
the  new  contract  in  Bangs  v.  Strong^  (supra.)  If  the  plain- 
tiff had  made  any  qcw  contract  with  the  lessees  varying 
the  terms  of  the  payment  of  Buch  rent,  extending  the  time 
or  changing  the  mode  of  payment,  such  new  contract 
would  have  operated  to  discharge  the  defendant  within 
that  case  and  within  the  well  settled  rules  of  law. 

This  case,  it  seems  to  me,  is  not  within  the  principle 
which  discharges  a  surety  upon  the  ground  of  a  variation 
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of  the  contract  The  defendant's  rights  to  substitution  or 
subrogation  are  in  no  respect  impaired  by  the  new  agree« 
ment.  It  simply  operated  to  discharge  him  from  further 
liability,  and  left  the  rights  of  the  plaintiif  unimpaired  in 
respect  to  the  rent  in  arrear.  I  think  the  verdict  should 
be  set  aside  and  a  new  trial  granted,  with  costs  to  abide 
the  event 

.  Jambs  C.  Smith,  J.  The  defense  which  an  alteration 
of  the  contract  by  an  unauthorized  agreement  w^ith  the 
principal  gives  to  the  surety,  depends  for  its  ejSect,  hot.ou 
an  alteration  of  the  relations  between  the  creditor  and  the 
surety,  but  of  those  which  subsist  between  the  latter  and 
the  principal.  The  surety  is  entitled  at  any  moment  after 
breach  by  the  principal  either  to  come  into  court  to  compel 
the  performance  of  the  engagement  for  which  he  is  respon- 
sible, or  to  fulfill  it  himself  and  then  have  recourse  to  legal 
proceedings  to  obtain  an  indemnity ;  and  any  act  by  which 
these  rights  are  impaired  or  the  possibility  of  resorting  to 
them  delayed,  places  him  in  a  different  situation  from  that 
to  which  he  originally  looked  forward,  and  he  is  therefore 
discharged.  But  an  act  which  has  no  such  effect  does  not 
release  him  from  his  obligation.  {See  2  Am,  Lead.  Cos. 
397.) 

By  the  terms  of  the  lease  in  the  present  case,  the  rent 
was  payable  in  installments,  and  the  claim,  in  suit,  is  for 
rent  which  accrued  and  became  due  and  payable  before 
the  surrender,  and  while  the  tenant  was  in  possession. 
The  surrender  of  the  lease  and  the  release  of  the  tenant 
from  liability  for  rent  for  the  unexpired  portion  of  the 
term  did  not  affect  the  relations  of  the  surety  to  the  prin- 
cipal in  respect  to  the  rents  previously  accrued  and  then 
due  and  payable.  The  suggestion  that  he  may  have  relied 
on  the  tenant's  continuance  in  possession  during  the  whole 
term  to  enable  him  to  pay  the  rent,  is  speculative.  The 
surety  might  have  insisted  on  that  condition  by  an  express 
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stipnlation  to  that  effect,  bat  he  did  not;  and  in  the  ab- 
sence of  such  stipulation  he  must  be  deemed  to  have  con- 
tracted in  view  of  the  settled  rule  of  law  that  a  surrender 
of  the  term  by  the  lessee,  does  not  discharge  him  from 
any  previous  liability  for  a  breach  of  the  covenants  of  the 
lease.  I  do  not  perceive  how,  in  any  legal  view  of  the 
case,  the  remedies  of  the  surety  have  been  impaired  or 
delayed  by  the  surrender. 
I  am  of  opinion  there  should  be  a  new  trial. 

Johnson,  J.  dissented. 

New  trial  granted. 

[MoKBOB  Obhxbal  Tbbm,  December  7,  1868.    £,  J>.  Smiiht  Johnmn  and 
/.  G,  Smtih^  Jnatices.] 
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To  tnaintAJti  ejectment,  Ihe  plaintiff  Must  establish  that  be  is  the  owner  of 
the  premises  in  question,  and  lawfnlly  entitled  to  the  immediate  possession 
of  the  same,  and  that  the  defendant  was,  at  the  time  of  the  commencement 
of  the  action,  in  actual  possession  of  said  premises,  and  unlawfully  and 
wrongftilly  withholds  such  possession  from  the  plaintiff.    Per  E.  D.  Smith,  J. 

^ectment  is  purely  a  liSgal  action,  tt  is  brought  to  assert  and  establish  a 
legal  title  to  land,  and  the  right  of  possession  essential  to  sustain  the  action 
must  be  such  as  follows  the  legal  title.    Par  £.  D.  Smith,  J. 

An  entry  under  a  contract  to  purchase,  is  an  entry  by  leave  and  a  license 
which,  while  it  remains  unrevoked,  protects  sacli  possession,  as  against  an 
action  of  ejectment.  A  yendor  cannot  eject  his  own  vendee  who  has  entered 
by,  license,  or  under  an  express  agreement  giving  him  such  possession,  until 
such  Hoense  is  rescinded,  or  such  agreement  broken  on  the  i>art  of  the 
Tendee. 

But  if  the  vendee  is  in  default  in  making  any  of  the  payments,  or  in  perform- 
ing any  of  the  conditions  or  <^ovenant&  specified  in  the  contract  of  sale,  eject- 
ment may  be  brought  by  the  vendor,  without  any  notice  to  quit,  or  demand 
of  possession. 

If  the  vendor,  on  the  day  appointed,  offers  to  perform  on  his  part,  and  tenders 
a  deed  for  that  purpose,  but  the  vendee  does  not  pay  the  purchase  money, 
or  oilbr  to  do  so,  but  refuses  to  receive  the  deed,  this  puts  the  latter  In 
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defitnlt;  tod  the  legal  conseqaence  of  snch  default  is,  that  it  revolteii  tJie 
Teodee'B  license  to  occapy  the  pramises,  and  makes  his  occupation,  there- 
after, wroDgfol.  The  vendor  may  thereupon  bring  ejectment,  without  giving 
any  notice  to  quit. 

In  ejectment  by  vendor  against  vendee,  the  latter  can  only  defend  his  posses- 
sion by  showing  a  perfonnaaoe  on  his  part,  or  that  he  is  not  in  default. 

It  is  no  defense  to  such  an  action  that  there  is  a  mortgage  which  is  a  lien  upon 
the  premises,  beyond  the  incumbrances  specified  iu  the  contract  and  assumed 
by  the  vendee,  where  there  is  a  balance  of  purchase  money  still  due,  over 
and  above  the  amount  of  all  the  incumbrances.  If  the  vendee  is  not  content 
to  take  the  title  of  the  land,  he  should  specify  his  objections  and  give  up  the 
possession.  Or,  if  he  is  unwilling  to  give  up  the  possession,  and  proposes, 
notwithstanding  the  mortgage,  to  affirm  the  contract  and  insist  on  its  execu- 
tion, he  should  at  the  time  a  deed  is  tendered,  and  the  money  demanded, 
tender  all  the  purchase  money,  except  a  sum  sufficient  to  discharge  the 
incombiaacea,  and  specify  his  oljections  to  the  deed,  if  he  has  any  other. 

ACTION"  to  recover  the  possession  of  real  estate.  The 
plaintiff  was  the  owner  of  a  farm  in  Genoa,  Cayuga, 
county.  On  the  26th  of  February,  1867,  the  parties 
entered  into  a  written  agreement  under  seal,  the  plaintiff 
to  sell  and  convey,  and  the  defendant  to  purchase  and  pay 
for  the  same.  The  defendant  was  to  pay  $5200,  and 
assame  two  mortgages,  one  ^^now  in  possession  of  Darius 
Adams,  upon  which  there  is  due  and  payable  the  sum  of 
thirteen  hundred  dollars,  and  interest,  (the  interest  to  the 
first  day  of  April  nexty  to  be  paid  hy  said  party  of  the  first  part) 
Also  the  payment  by  said  party  of  the  second  part,  of  a 
mortgage  ot  a  part  of  said  premises,  made  to  John  Weeks, 
for  securing  the  payment  of  the  sum  of  five  hundred 
dollars."  The  plaintiff  was  to  convey  by  "  a  good  and 
sufficient  warranty  deed  for  conveying  and  assuring  to  him, 
the  said  O.  H.  Tuttle,  the  premises  above  described, 
free  from  all  incumbrances^  except  the  two  mortgages  above 
mentioned.'*  The  money  was  to  be  paid,  the  conveyance 
given,  and  the  defendant  was  to  take  possession  on  the 
first  of  April,  1867.  The  defendant  took  possession  the  first 
of  April,  1867.  But  the  plaintiff  was  not  then  ready  to 
make  the  d^ed  free  from  incumbrance.   The  performance  was 
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postponed  for  a  day  or  two,  in  order  to  search  the  records 
at  Aabam.  On  the  second  of  April  the  parties  went  to  the 
clerk's  office,  and  the  records  were  searched  by  the  de- 
fendant, and  several  uncanceled  judgments  found,  and  an 
unsatisfied  mortgage  to  Joseph  Munson  for  93000.  The 
parties  then  agreed  to  meet  on  the  next  Friday,  at  North- 
yillfi,  where,  as  the  plain tifi'  testified,  he  was  to  bring  satis- 
factions of  the  j udgment.  Bat,  as  the  defendant  testified, 
the  plaintiff  was  also  to  bring  Mr.  Munson  to  take  the 
money  on  his  mortgage.  The  parties  met  at  Northville 
on  Friday.  The  plaintiff  had  satisfactions  of  the  judg- 
ment, but  Munson  did  not  appear,  nor  did  Pierce  have  the 
mortgage;  in  fact,  there  was  then  a  suit  pending  for  its 
foreclosure.  The  plaintiff  then  tendered  the  defendant  a 
deed,  and  demanded  the  purchase  money.  The  defendant 
refused  to  accept  the  deed  or  to  pay  the  purchase. money, 
unless  the  Munson  mortgage  was  arranged.  He  refused  the 
deed  because  it  was  not  according  to  the  contract  The 
defendant  then  tendered  to  the  plaintiff  a  deed  for  execu- 
tion, and  tendered  the  purchase  money,  upon  condition 
that  the  plaintiff  would  execute  that  deed.  The  plaintiff 
refused  to  execute  that  deed,  because  he  could  not,  on 
account  of  the  Munson  mortgage.  The*  defendant  offered 
to  take  the  deed  with  the  Munson  mortgage,  by  deducting 
the  amount  of  the  mortgage  from  the  purchase  money. 
But  the  plaintiff  insisted  upon  litigating  the  mortgage  on 
the  ground  of  usury. 

Shortly  after  thisintendew  this  action  was  brought;  no 
demand  of  possession  having  been  made  before  the  suit 
was  brought. 

The  defense  was  that  the  plaintiff  had  failed  to  execute 
aiid  deliver  a  good  and  sufficient  deed  of  the  premises, 
free  and  clear  from  all  incumbrances,  except  the  two  mort- 
gages specified  in  the  agreement 

On  the  trial  at  the  circuit,  the  evidence  being  closed, 
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the  counsel  for  the  defendant  moved  for  a  dismissal  of  the 
action,  on  the  grounds : 

IHrst.  The  parties  made  a  written  contract  for  the  sale 
and  purchase  of  this  farm  on  the  26th  day  of  February, 
1867.  The  defendant  at  the  time  knew  nothing  of  this 
Munson  mortgage.  In  this  written  agreement  it  was  pro- 
vided that  he  (Tuttle)  should  pay  all  the  money  for  this 
farm  upon  the  first  day  of  April,  then  next,  with  the 
exception  of  what  was  due  upon  two  certain  mortgages 
specified  in  the  agreement,  one  for  $1300,  another  for 
^00.  Pierce  knew  at  that  time  that  the  Munson  mort- 
gage was  an  incumbrance  on  the  premises,  for  the  mort- 
gage was  given  by  himself,  and  was  for  $3000,  payable  on 
the  first  of  October,  after  this  agreement  was  entered  into. 
There  is  no  reason  why  he  should  not  fulfill  his  contract^ 
except  his  making  up  his  mind  to  litigate  this  mortgage. 
The  defendant  has  always  been  ready  to  pay  the  Munson 
mortgage,  (and  to  fulfill  the  agreement  on  his  part) 

Second.  The  plaintiff  cannot  recover  the  possession  of 
the  premises  from  the  defendant  without  first  showing  a 
failure  on  the  part  of  the  defendant  to  fulfill  the  contract 
on  his  part 

But  the  court  denied  the  motion,  and  decided  that  the 
plaintiff  was  entitled  to  recover,  to  which  refusal  and  de- 
cision the  counsel  for  the  defendant  excepted.  And  said 
court  charged  and  instructed  the  jury  as  follows :  <^By  the 
contract  between  these  parties  tlie  plaintiff  was  to  give  to 
the  defendant  an  unincumbered  title,  and  this  Munson 
mortgage  was  an  incumbrance  that  remained  thereon.  It  x 
was  clear  enough  that  the  purchaser  was  not  willing  to 
pay  his  money  and  leave  this  incumbrance  upon  the  prem- 
ises. Then  they  went  to  negotiate  how  they  could  do. . 
They  did  not  agree  upon  the  terms  so  as  to  be  satisfied. 
So  the  defendant  does  not  pay  his  money  on  the  first  of 
April,  but  still  holds  possession  of  the  land.  The  plaintiff 
wants  to  litigate  this  mortgage  on  the  ground  that  it  is 
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QBurions.  He  concludes  to  litigate  it  In  the  meantime 
the  defendant  is  in  possession  of  the  land.  I  think  this 
action  is  properly  brought  and  can  be  maintained,  and  I 
must  direct  the  jury  to  find  a  verdict  for  the  plaintiff' 
They  must  find  what  the  value  on  the  rents  and  profits 
are.'*  To  which  charge  and  direction  the  counsel  for  the 
defendant  excepted. 

The  counsel  for  the  defendant  then  requested  said  court 
to  charge  the  jury  as  follows : 

Fir9t.  That  if  they  find  that  the  defendant  was  ready 
and  willing  on  the  first  day  of  April^  to  fulfill  the  contract 
on  his  part  to  pay  the  money  as  provided  in  and  by  the 
contract,  then  the  defendant  is  entitled  to  recover.  But 
the  court  declined  and  refused  so  to  charge;  to  which 
refusal  the  said  counsel  for  said  defendant  in  due  time 
and  form  excepted. 

The  court  refused  to  so  charge,  because  Tuttle  testified 
that  Pierce  told  him  that  he  could  not  give  such  a  title, 
and  he  would  not  do  it. 

Second,  That  if  the  jury  find  that  the  defendant  Tuttle 
had  been  at  all  times  ready  and  willing  to  pay  the  amount 
required  by  the  contract  upon  receiving  the  deed  as 
required  by  the  contract,  then  the  defendant  was  entitled 
to  the  verdict  in  his  favor.  The  court  refused  so  to 
charge  said  jury,  and  the  counsel  for  the  defendant 
excepted.       ^ 

Third.  That  if  the  jury  find  that  Pierce  has  been  unable 
by  reason  of  the  non-payment  of  the  Munson  mortgage  to 
fulfill  the  contract  on  his  part,  and  the  defendant  has  been 
ready  and  willing  to  receive  the  deed  provided  for  by  the 
contract,  and  has  at  all  times  been  ready  to  fulfill  on  his 
part,  this  is  not  a  sufficient  reason  to  justify  the  plain- 
tiff in  his  refusal  or  neglect  to  fulfill  the  contract  on  his 
part,  and  the  defendant  is  entitled  to  a  verdict.  The 
court  refused  to  charge  as  thus  requested,  and  the  counsel 
for  the  defendant  excepted. 
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Fourth.  That  the  defendant  was  not  required  in  equity 
to  accept*any  proposition  made  hy  the  plain tiJBf  in  regard  to 
the  payment  of  the  Manson  mortgage,  which  required  him 
to  allow  the' contract  on  the  part  of  the  plaintiff  to  remain 
unexecuted.  But  the  court  refused  so  to  charge;  and  to 
such  charge  and  refusal  the  counsel  for  the  defendant 
excepted. 

The  court  then  further  charged  and  instructed  said 
jury  as  follows:  "If  the  defendant  would  not  pay  his 
money  for  the  farm  with  the  Munson  mortgage  on  it,  then 
he  must  give  up  the  farm.  He  cannot  keep  the  farm 
without  paying  for  it  Prima  facie,  the  plaintiff  could  not 
perform  his  contract,  hut  the  defendant  could  not  say  that 
he  would  keep  the  money  and  yet  not  take  such  title  as 
the  plaintiff  could  give  him,  and  keep  the  farm  too." 
And  thereupon  the  said  counsel  for  the  defendant  excepted 
to  that  part  of  said  charge. 

Under  the  said  directions,  charge  and  instructions  of 
the  court,  the  jury  rendered  their  verdict  as  follows: 
"That  the  plaintiff  is  the  owner  in  fee  of  the  premises, 
and^the  whole  thereof  described  in  the  complaint,  and  is 
entitled  to  the  immediate  possession  of  said  premises,  with 
$500  for  the  value  of  the  rents  and  profits  claimed  in  the 
complaint" 

On  motion  of  the  attorney  for  the  defendant,  it  was 
ordered  that  the  defendant  have  sixty  days  to  make  and 
serve  a  case  with  exceptions,  and  that  the  plaintiff  have  the 
same  time  to  serve  amendments  thereto,  and  that  such 
case  and  exceptions  be  heard  in  the  first  instance  at  the 
general  term,  and  that  all  proceedings  be  stayed  in  the 

meantime. 

< 

I 
Q.  0.  Bathbuuj  for  the  plaintiff.    I.  The  denial  of  a  non- 
suit was  right    1.  That  the  plaintiff  was  in  default  was 
of  no  consequence,  for  the  defendant  was  in  full  posses- 
sion of  the  plaintiff's  farm.    In  20  N.  T.  Rep.  184^  the 
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coart  says :  ^^  The  defendant  having  taken  possession^  and 
kept  it  up  to  the  time  of  the  trial,  cannot  insist  on  the 
plaintiff's  failnre  to  tender  an  unincumbered  title.  Such 
failure  is  no  defense."  In  28  JV.  Y.  Rep,  34T,  the  court 
say :  ^^  For  aijght  that  appears,  the  defendant  knew  of  the 
defect  of  title  before  he  took  possession,  and  if  so  he 
waived  all  claim  on  that  ground,  by  taking  possession. 
(8  Paige,  606.  6  Oowen,  445.)  If  this  be  law,  then  of 
course,  the  defendant  was  bound,  on  the  Friday,  to  take 
the  deed  offered,  and  pay,  (especially  as  he  had  the  legal 
right  to  pay  this  same  Munson  mortgage  out  of  the  pur* 
chase  money,  Atk.  an  TUUy  565 ;  Gilb.  Eq.  6 ;  Hoff.  37,)  or 
give  up  possession.  And  his  declaration  was  a  declara- 
tion that  he  would  not  take  any  deed  whatever,  and  being 
in  repudiation  of  the  entire  contract,  should  have  been 
attended  by  an  immediate  surrender  of  possession,  because 
he  could  hot  repudiate  or  rescind  in  part,  and  affirm  in 
part  At  this  instant  his  possession  became  wrongful,  and 
no  demand  was  necessary.  The  defendant's  possession 
was  wrongful  because  the  defendant's  agreement  by  parol 
to  pay  the  Munson  mortgage  was  valid,  and  the  defend* 
ant's  neglect  to  stand  to  it  prevents  his  claiming  that  the 
plaintifi'  was  bound  to  strict  performance.  (6  N.  T.  Bep, 
2ffl.  7  Ooweny  48.  41  Barh.  226.  19  id,  266.  Atk.  on 
TU.  565.  Soff.  37.  3  John,  531.  14  Wend.  219.  1  Barb. 
338.  1  Wait,  1080,  1087.)  2.  Now,  if  such  is  the  law,  if 
it  was  the  legal  duty  of  the  defendant,  under  the  facts  as 
they  existed:  at  the  time  of  this  motion  for  a  nonsuit,  to 
either  accept  the  title  offered,  and  pay,  or  rescind  and  quit 
possession ;  and  because  he  actually  did  neither,  and  thus 
assuined  the  status  of  saying,  ^^  I've  got  your  farm  and 
mean  to  "keep  it,  but  I  don't  mean  to  pay  you  -any  thing 
for  it,"  of  course  he  put  himself  utterly  in  the  wrong,  and 
we  can  eject  him  as  we  could  any  other  trespasser ;  espe- 
cially as  he  precluded  and  waived  any  demand  by  iis,  by 
Vol.  Lm.  11 
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defiantly  declaring  he  woula  not  have  the  farm  any  way, 
and  yet  persistently  keeping  it. 

n.  The  denial  of  the  motion  to  dismiss  was  right  The 
statement  that  the  defendant  was  always  ready  to  pay  the 
Manson  mortgage  was  not  accurate,  hut  the  reverse.  lie 
says  that  at  the  hotel  on  the  fourth  of  April  he  ofi*ered  to 
take  the  fiEtrm  with  the  mortgage  on  it,  if  the  plaintiff  would 
leave  out  the  ^600  mortgage;  and  yet  he  was  hound  to 
pay  that;  and  hesides,  on  the  11th  of  April  he  required 
a  deed  (he  says  himself)  according  to  the  contract,  that  is, 
clear  of  the  Munson  mortgage,  That  the  defendant  did 
pot  know  of  the  Munson  mortgage  on  the  26th  of  Febru- 
ary, when  the  contract  was  made,  was  of  no  consequence, 
so  long  as  it  appears  from  the  defendant  himself  that  he 
knew  of  it  when  he  took  possession.  (28  N.  T.  JRep.  347.) 
The  second  ground  of  the  defendant's  motion  is  unsound 
for  reasons  stated  in  our  first  point. 

in.  The  reasons  and  principles  stated  in  the  first  and 
second  points  are  a  full  answer  to  the  exceptions  subse- 
quntly  taken  by  the  defendant  to  the  charge,  and  refusals 
to  charge. 

D.  Wright,  for  the  defendant.  I.  The  court  erred  in 
refusing  to  dismiss  the  action.  It  had  been  proved  that 
the  plaintiff  not  only  had  not  performed,  but  that  he  always 
refused  to  perform  his  contract  He  insisted,  not  only 
that  the  defendant  should  take  the  deed,  subject  to  the 
payment,  of  one  year's  interest  more  on  the  mortgage 
owned  by  Mr.  Adams,  than  the  agreement  provided  for, 
and  that  he  should  also  in  the  deed  agree  to  pay  the  plain- 
tiff annual  interest  upon  the  $500  mortgage,  which  was 
not  so  provided  in  the  agreement;  but  he  also  iusisted 
that  the  defendant  should  accept  the  title  subject  to  the 
Munson  mortgage  for  93000.  It  had  also  been  abundantly 
proved  that  the  defendant  had  always  beep  ready,  and 
willii^gy  and  able  to  perform  the  contract  on  his  part 
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n.  The  court  erred  in  charging  the  jury  that  this  action 
was  properly  brought  and  could  be  maintained.  And  in 
refusing  to  charge  as  requested,  to  wit :  "  If  they  (the  jury) 
find  that  the  defendant  was  ready  and  willing,  on  the  first 
day  of  April,  to  fuUfil  the  contract  on  his  part,  to  pay  the 
money  as  provided  in  and  by  the  contract,  then  the  defend- 
ant is  entitled  to  recover." 

in.  The  court  also  erred  in  charging  and  directing  the 
jury  to  find  a  verdict  for  the  plaintifti  and  in  refusing  to 
charge,  as  requested,  "  That  if  the  jury  find  that  the  de- 
fendant Tuttle,  has  been  at  all  times  ready  and  willing  to 
pay  the  amount  required  by  the  contract,  upon  receiving 
the  deed  as  required  by  the  contract,  then  the  defendant  is 
•  entitled  to  a  verdict  in  his  favor." 

IV.  The  court  also  erred  in  charging  the  jury  that  "if 
the  defendant  would  not  pay  his  money  for  the  farm,^with 
the  Munson  mortgage  on  it,  then  he  must  give  up  the 
farm."  In  plain  English,  unless  he  would  run  the  risk  of 
paying  $3000  more  for  the  farm  than  the  agreement  called 
for,  the  plaintiff  might  compel  him  to  rescind  the  bargain 
he  had  made. 

Y.  This  is  a  plain  case,  at  law  even.  The  main  facts 
are  really  undisputed.  The  defendant  was  always  ready, 
willing  and  able  to  fulfill  his  agreement  strictly  and 
literally.  He  had  taken  possession  of  the  farm  in  good 
fiEdtb,  in  part  execution  of  the  contract.  He  went  into 
possession  rightfully.  The  plaintiff  at  the  time  he  entered 
into  the  contract,  and  thereby  agreed  to  give  a  title  free 
from  the  incumbrance  of  this  Munson  mortgage,  (for  the 
title  was  to  be  firee  from  all  incumbrances,  except  the  two 
mortgages  specified,)  knew  that  this  Munson  mortgage  was 
an  incumbrance,  and  that  it  must  be  removed  before  he 
could  convey  according  to  this  contract.  With  this  knowl- 
edge he  deliberately  executed  this  contract  Having  thus 
executed  it,  he  was  bound  to  perform  it,  no  matter  how 
onerous  it  might  prove.    If  he  intended  to  litigate  this 
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mortgage  on  the  ground  of  usury,  he  should  have  so  pro- 
vided in  the  agreement.  That  was  a  defense  which  ex- 
isted when  the  agreement  was  made,  if  ever.  If  such 
defense  existed,  it  was  then  known  to  the  plaintiff,  and 
hence  he  has  not  the  pretense  of  newly  found  matter ;  in 
fact,  he  has  not  the  semblance  of  any  excuse.  The  defend- 
ant was  entitled  to  have  the  title  just  as  the  agreement 
provided,  and  was  willing  tx)  pay  all  he  agreed  to  give  for 
such  a  title.  The  plaintiff  refused  to  give  such  title,  and 
the  defendant  refused  to  accept  any  other ;  and  because  he 
would  not  accept  such  as  the  plaintiff  was  willing  to  give, 
the  court  held  him  to  be  the  wrongdoer.  Had  the  defend- 
ant consented  to  take  the  title  subject  to  the  Munson 
mortgage,  to  be  litigated  by  the  plaintiff,  (for  he,  the  de- 
fendant, could  not  set  up  the  usury;)  how  long  would 
that  litigation  have  continued  ?  What  interest  would  the 
plaintiff  then  have  to  continue  the  litigation,  and  no  one 
else  could.  Not  only  this,  but  the  plaintiff' also  required  the 
defendant  to  pay  one  year's  interest  ($91)  more  than  the 
contract  called  for,  to  Mr.  Adams ;  and  also  $35  a  year 
interest  on  the  $500  mortgage,  which  was  not  on  interest 
at  alL  The  defendant  was  always  ready,  willing  and  able 
to  perform  the  contract  on  his  part  The  plaintiff  refused 
to  perform.  The  deed  offered  was  not  in  accordance  with 
the  contract  Interest  on  the  mortgage  held  by  Mr. 
Adams  was  to  be  paid  by  the  plaintiff  to  April  1,  1867. 
By  the  terms  of  the  deed,  as  offered,  the  defendant  was  to 
pay  the  interest  from  April  1,  1866.  By  the  contract,  the 
defendant  was  to  pay  the  naortgage  to  Weeks,  for  securing 
the  payment  of  $500.  By  the  deed,  as  offered,  the  title 
was  not  only  subject  to  the  payment  of  this  mortgage, 
which  was  not  on  interest,  but  the  defendant  '^covenants 
and  agrees  to,  and  with  the  said  party  of  the  first  part, 
to  pay  him  annually  the  lawful  interest  on  the  amount 
named  as  being  secured  by  said  mortgage  last  above 
described,  until  said  mortgage  shall  become  due."    That 
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mortgage  bears  date  August  1, 1864,  payable  in  seven  years 
and  six  months,  without  interest  Hence  it  will  become 
payable  February  1, 1872.  The  decision  of  the  court  prac- 
tically made  a  new  contract  for  the  parties,  and  then  pun- 
ished the  defendant  for  not  having  already  performed  it. 
Chancellor  Kent,  in  his  Commentaries^  says:    '^The 

entire  performance  is  a  condition  precedent  to  the  pay- 
ment of  the  price,  and  the  courts  cannot  absolve  men  from 
their  legal  engagements,  or  make  contracts  for  them." 
(2  Kenfi  Com.  11th  ed.  682,  marginal  paging  508.)  See  also 
the  following  cases :  Wolfe  v.  Hotffes^  (20  N.  Y^  -B«p.  197.) 
Sickness  and  death  an  excuse  in  a  contract  for  personal 
services.  {Harmony  v.  Binghamy  12  id.  100.)  Judge 
Buggies,  at  page  115,  says :  ^^  It  is  a  well  settled  rule  of 
law,  that  where  a  party,  by  his  own  contract,  absolutely 
engages  to  do  an  act,  i^  is  deemed  to  be  his  own  fault  and 
folly  that  he  did  not  thereby  expressly  provide  agfdnst 
contingencies,  and  exempt  himself  from  responsibility  in 
certain  events;  and  in  such  a  case,  therefore,  that  is,  in 
the  instance  of  an  absolute  and  general  contract,  the  per- 
formance is  not  excused  by  an  inevitable  accident  or  other 
contingency,  although  not  foreseen  by  or  within  the  con- 
trol of  the  party."  (Beebe  v.  Johnson,  19  Wend.  500.)  "  If 
a  party  undertake  to  do  an  act,  he  is  bound  to  perform 
what  he  undertook,  or  pay  damages ;  the  difficulty  and 
impossibility  of  accomplishing  the  undertaking  will  not 
excuse  him,''  &c.  (Id.)  That  a  notice  to  quit  before  action 
brought,  was  necessary,  see  Jackson  v.  Rowan,  (9  John.  330.) 

By  the  Covrt,  E.  Dakwin  Smith,  J.  To  maintain  eject- 
ment, the  plaintiff  must  establish  that  he  is  the  owner  of  the 
premises  in  question  and  lawfully  entitled  to  the  immediate 
possession  of  the  same,  and  that  the  defendant  was  in  fact, 
at  the  time  of  the  commencement  of  the  action,  in  actual 
possession  of  said  premises  and  unlawfully  and  wrongfully 
withholds  such  possession  from  the.  plaintiff. 
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All  theee  &/otB  were  clearly  proved  at  the  trial,  and  were 
undisputed  except  the  last.  Ejectment  is  purely  a  legal 
action.  It  is  brought  to  assert  and  establish  a  legal  title 
to  land,  and  the  right  of  possession  essential  to  sustain 
the  action  must  be  such  as  follows  the  legal  title.  The 
plaintijBt'  in  this  case  having  the  clear  legal  title  had  also 
the  right  of  possession,  although  the  defendant  entered 
under  an  executory  contract  for  the  purchase  by  him  of 
the  land.  Such  cpntract  conveyed  no  title,  and  conferred 
no  right  of  possession  which  could  be  set  up  at  law  against 
the  plaintiff.  An  entry«  however,  under  such  contract, 
was  an  entry  by  leave  and  a  license  which,  while  it  remained 
unrevoked,  protected  such  possession  as  against  an  action 
of  ejectment.  The  plaintiff  could  not  eject  his  own  vendee 
who  had  entered  by  license  or  under  an  express  agreement 
giving  him  such  possession,  until  such  license  was  rescinded 
or  such  agreement  broken  on  the  part  of  the  defendant 
On  the  1st  of  April,  1867,  the  contract  of  sale  and  purchase 
was  to  be  performed  by  both  parties.  The  plaintiff  was  to 
convey  the  premises  and  the  defendant  to  pay  the  pur- 
chase money  on  that  day.  Neither  party  was  bound  to 
perform  the  first  act.  They  were  to  perform  their  respec- 
tive parts  simultaneously.  Neither  pai:ty  performed  or 
offered  to  perform  on  that  day,  except  that  the  plaintiff  let 
the  defendant  into  possession.  But  performance  was 
clearly  waived  on  that  day,  and  the  time  extended  till  the 
4th  of  April.  On  that  day  the  plaintiff  offerd  to  perform 
on  his  part,  and  tendered  a  deed  for  that  purpose,  but  the 
defendant  did  not  pay  the  purchase  money  or  offer  to  do 
so,  but  refused  to  receive  such  deed. 

At  this  point  of  time  the  plaintiff,  by  his  offer  to  perform, 
had  and  did  put  the  defendant  in  default.  The  legal  con- 
sequence of  such  default  was  that  it  revoked  the  defend- 
ant'8  license  to  occupy  the  premises  and  made  his  occupa- 
tion  thereafter  wrongful. 
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The  proofs  clearly  show  that  the  plaintiflF,  on  said  4th 
day  of  April,  tendered  a  deed  in  apparent  confonnity  to 
the  contract,  and  that  the  defendant  refused  to  receive  the 
same,  without  assigning  any  reason,  and  did  not  present 
any  other  deed  himself  or  demand  any  other  form  of  deed; 
nor  did  he  produce  or  tender  the  purchase  money,  or  any 
part  of  it,  or  in  any  other  way  offer,  then  and  there,  to  per- 
form such  contract  on  his  part. 

Upon  these  facts  the  plaintiff,  upon  the  defendant's  de- 
fault acquired,  then  and  there  an  immediate  right  of 
action  to  recover  possession  at  law,  and  this  right  of  action 
was  in  no  way  released,  divested  or  discharged  before  the 
commencement  of  this  suit  The  defendant^  thereafter, 
clearly  had  no  legal  defense  to  the  plaintiff  ^s  action  of  eject- 
ment His  license  to  enter  was  revoked,  and  he  was  not 
entitled  to  notice  to  quit         « 

It  is  well  settled  that  ejectment  may  be  brought  by  a 
vendor  of  land  against  his  vendee,  in  possession  under  a 
contract  or  purchase,  and  that  such  vendee  is  not  entitled 
to  notice  to  quit^  or  demand  of  possession^  if  he  is  in  de- 
fault in  making  any  of  the  payments  or  in  performing  any 
of  the  conditions  or  covenants  specified  in  the  contract  of 
sale.  (Jackson  v»  Monoriefj  5  Wend.  26.  Same  v.  MiUery 
7  Oaweny  747.  Wright  v.  Moore,  21  Wend.  230.  PowerB  v. 
Ingrahamj  3  Barb.  676.)  It  follows,  from  these  views,  that 
the  defendant's  motion  for  a  nonsuit,  at  the  close  of  the 
plaintiff 's  case,  was  properly  denied.  As  the  case  then 
stood,  the  plaintiff  had  clearly  shown  that  the  defendant 
was  in  default  in  not  performing  the  contract,  and  also 
that  he  had  expressly  repudiated  the  same  by  declaring  at 
the  time  of  such  tender  of  performance  by  the  plaintiff' 
that  ^'  he  had  made  up  his  mind  that  he  could  not  have 
the  farm  nor  any  thing  to  do  with  it." 

The  case  contains  various  requests  to  charge,  and  excep- 
tions to  the  refusal  of  the  judge  to  charge  as  requested 
and  to  the  charge  as  made.    These  requests  and  the  views 
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expressed  Id  what  purports  to  be  a  charge  of  the  circuit 
judge,  indicate  the  points  discussed  and  considered  at  the 
circuit,  but  otherwise  they  do  not  present  or  raise  any 
question  for  our  decision,  for  the  jury  were  directed  by  the 
jiidge  to  render  a  verdict  for  the  plaintiff,  and  I  should 
presume  did  so  on  the  spot  and  without  retiring  from  the 
box,  or  considering  the  facts  of  the  case  upon  their  own 
responsibility. 

The  case  states  that  the  counsel  of  the  defendant  did  in 
due  time  and  form  except  to  that  part  of  this  charge  wherein 
the  court  charged  and  directed  said  jury  to  find  a  verdict  for 
the  plaintifE  This  is  a  valid  exception^  and  presents  the 
question  whether  a  verdict  for  the  plaintiff  was  properly 
directed  by  the  circuit  judge  upon  the  case  as  it  stood. 
Such  direction  was  clearfy  erroneous  if  the  case  should 
have  been  given  to  the  jury  upon  any  of  the  propositions 
or  requests  made  by  the  defendant's  counsel* 

The  requests  and  propositions  so  submitted  all  proceed, 
I  think,  upon  an  erroneous  assumption  in  respect  to  the 
law  of  the  case,  and  were  ail  properly  denied.  The  re- 
quests ask  the  judge  to  charge  and  instruct  the  jury  that 
if  the  defendant,  on  the  first  of  April  and  afterwards,  was 
always  ready  and  willing  to  pay  the  amount  required  by 
the  cpntract,  upon  receiving  the  deed  as  required  by  the 
contract,  then  the  defendant  was  entitled  to  a  verdict. 
By  the  terms  of  the  contract  the  plaintiff  was  to  convey 
the  land  subject  to  the  payment  of  two  mortgages,  one 
held  by  one  Adams,  on  which  there  was  due  $1300  and 
some  interest,  and  one  held  by  John  Weeks  for  ?500.  The 
defendant  was  to  assume  and  pay  these  mortgages,  and 
also  pay  to  the  plaintiff  95200.  Subject  to  these  mort- 
gages the  plaintiff  was  to  execute  and  deliver  to  the  de- 
fendant a  good  and  sufficient  warranty  deed  for  conveying  . 
said  premises  free  from  all  incumbrance.  The  defendant 
proved  that  there  was  also  an  incumbrance  on  said  prem- 
ises of  $3000  to  one  Munson.    As  this  mortgage  was  a 
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BabsiBting  incnmbrance  on  the  premises  when  the  plaintiff 
tendered  a  deed  and  offered  to  perform  said  contract,  the 
defendant's  counBel  insisted  at  the  trial,  and  such  is  the 
argument  here,  that  the  defendant  was  not  bound  to  re- 
ceive said  deed,  and  was  not  in  default  until  the  plaintiff* 
paid  oft*  said  Munson  mortgage  and  tendered  him  a  deed 
in  conformity  with  the  contract,  which  would  give  him  a 
clear  unincumbered  title  to  the  land,  subject  only  to  the 
two  mortgages  mentioned  in  the  contract.  And  such 
undoubtedly  would  have  been  the  rule  if  the  defendant 
had  not  taken  possession  of  the  land  and  this  action  were 
upon  the  contract  to  enforce  it  at  law  as  an  executory  con-* 
tract.  In  such  case  a  party  suing  must  show  a  strict  per^ 
formance,  or  a  tender  of  performance  on  his  part 

But  this  is  not  an  action  upon  the  contract,  but  ejectment 
to  recover  posBCssion  of  the  land^  and  the  defendant  can 
only  defend  his  possession  by  showing  a  performance  on 
his  part,  or  that  he  is  not  in  default 

Both  parties  are  actors,  and  when  the  plaintiff  tenders 
a  performance  under  the  contract  the  defendant  could  not 
remain  merely  passive  and  retain  his  possession.  If  he 
was  not  content  to  take  the  title  offered,  he  should,  as 
Judge  Comstock  says,  in  Viele  v.  The  Troj^  and  Boston 
B.  Ry  (20  N.  Y.  Bep.  187,)  "  have  specified  his  objection 
and  given  up  the  possession  of  the  land."  Or,  if  he  did 
not  wish  to  give  up  the  possession  of  the  land,  and  not* 
withstanding  the  incumbrance  of  the  Munson  mortgage 
proposed  to  affirm  the  contract  and  insist  on  its  execution 
he  should^  on  the  said  4th  day  of  April,  when  the  plain- 
tiff tendered  him  a  deed  and  demanded  his  money,  have 
tendered  all  the  money,  except  a  sum  sufficient  to  dis- 
charge the  said  Munson  mortgage,  and  specified  his  objec- 
tions to  the  deed  if  he  had  any  otherwise^ 

The  purchase  money  was  $5200,  and  the  Munson  mort- 
gage (3000 ;  so  the  defendant  Was  bound,  on  the  first  of 
April,  to  pay  the  plaintiff  $2200  over  and  above  this  Mun- 
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Bon  mortgage.  And  when  the  plaintiff  tendered  him  a 
deed  on  the  4tli  of  April  he  should  have  tendered  this 
Bum  of  92200,  and  demanded  a  deed,  retaining  the  (3000 
in  hiB  handB  till  the  Munson  mortgage  was  discharged. 
Instead  of  this  he  proposed  to  keep,  and  did  keep,  both 
the  money  and  the  land.  The  mistake  in  the  requests 
and  argument  of  the  defendant's  counsel,  at  the  circuit 
and  here,  is  that  the  defendant  was  not  bound  to  act  at 
all,  but  might  remain  passive  and  continue  in  possession 
of  the  land  until  the  plaintiff  performed  the  contract  to 
the  letter.  The  defendant  was  clearly  in  default  on  and 
after  the  4th  of  April.  Ho  did  not  perform  on  that  day, 
or  offer  to  perform.  Consequently  his  license  to  enter 
into  possession  under  the  contract  was  in  effect  legally 
revoked,  and  he  was  in  possession  without  right,  and 
the  plaintiff  was  entitled  immediately  to  bring  ejectment. 

It  follows  that  none  of  the  requests  made  to  the  circuit 
judge  presented  views  of  the  law  of  the  case  which  it  was 
his  duty  to  submit  to  the  jury,  and  that  his  direction  to 
the  jury  to  find  for  the  plaintiff  was  entirely  correct  upon 
the  whole  case.  It  doubtless  is  true,  upon  the  whole  evi- 
dence in  the  case,  that  neither  party  fulfilled  the  contract 
in  such  manner  and  form  and  time  as  to  entitle  him  to 
maintain  upon  it  an  action  at  law.  The  remedies  of  both 
parties  were  in  equity,  so  far  as  related  to  the  affirmation 
and  enforcement  of  the  contract,  and  the  party  asking 
equitable  relief  would  be  bound  to  do  equity. 

The  motion  for  a  new  trial  should  therefore  be  denied. 

[MovBOB  Gbnbral  Tbbm,  December  7,  1868.  K  Darwin  Stnithf  Johnson 
and  /.  C,  8mUh,  Justioes.] 
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The  People  of  the  State  of  New  York,  on  the  relation 
of  Aljfred  He88  and  Avery  Z.  Kingsley,  vs.  Whipple 
Clark,  J.  Dayton  F.  Smith  and  William  Lewis,  com- 
missioners of  the  town  of  Lebanon,  in  the  county  of 
Madison,  appointed  under  the  act  entitled  "  An  act  to 
facilitate  the  construction  of  the  New  York  and  Oswego 
Midland  Railroad,  and  to  authorize  towns  to  subscribe 
to  the  capital  stock  thereof,"  passed  April  5,  1866,  and 
the  Town  of  Lebanon  and  the  New  York  and  Oswego 
Midland  Railroad  Company. 

A  statate  passed  in  1866  aathorized  certain  towns  to  subscribe  for  the  stock 
of  a  railroad  ootaipany,  to  such  an  amount  as  a  migority  of  the  tax 
paying  inhabitants  of  each  town,  owning  or  representing  more  than  one 
haJf  of  the  taxable  property  In  said  town,  as  shown  by  the  assessment  roll 
for  the  year  1865,  should  fix  upon  by  their  assent  in  writing,  or  by  votes, 

*  not  exceeding  a  certain  per  centage  of  the  assessed^  valuation  of  property 
therein ;  on  conditioki  that  such  written  consent  of  a  majority  of  the  tax 
payers  owning  or  representing  more  than  one  half  of  the  taxable  property 
of  said  town  on  the  assessment  roll  for  the  year  1866,  should  first  be  obtained. 
•  The  written  consent  of  the  requisite  number  of  tax  payers  of  one  of  the 
towns  specified  was  obtained,  for  the  borrowing  on  the  credit  of  the  town 
of  the  sum  of  fl^iOOO.  But  such  consent  contained  the  following  condi- 
tion, vIe  :  "  This  consent  is  madb  and  signed  upon  the  express  condition 
that  said  road  shall  be  located  and  constructed  upon  a  line  running  through 
or  near  the  village  of  £.;  thence  southerly  through  the  towns  of  L.  and  S." 
A  sufficient  number  of  the  tax  payers  of  the  town  in  question  did  not  sign  an 
unconditional  consent  to  authorize  the  commissioners  to  bond  the  town  and 
subscribe  for  stock  in  said  railroad  company,  pursuant  to  the  statute. 

Btld  that  if  Uie  condition  annexed  to  the  consent  so  given  rendered  the  same 
invalid ;  it  was  made  valid  by  a  subsequent  statute,  passed  in  1868,  which 
declared,  in  substance,  that  consents  obtained  in  pursuance  of  the  act  of 
1866  should  be  valid  and  effectual  for  all  purposes  for  which  they  were 
authorized  to  be  given,  and  should  not  be  invalidated  or  avoided,  or  in  any 
manner  affected,  by  reason  of  certain  specified  matters  "  or  for  any  other 
error,  irregularity,  omission  or  defect,'*  provided  a  minority  of  the  tax  payers 
should  have  actually  signed  or  executed  such  consents. 

Held,  obo,  that  in  an  action  brought  in  the  name  of  the  people,  against  the 
commissioners  appointed  under  the  act  of  1866  to  subscribe  for  the  stock 
of  the  railroad  company  therein  mentioned,  on  behalf  of  a  town,  to  restrain 
such  commissioners  from  executing  or  issuing  or  disposing  of  any  bonds  of 
said  town,  in  payment  for  stock  subscriptions,  &c  the  railroad  company 
was  a  neoesBary  party. 
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That  the  action  being  for  an  alleged  wrong,  the  railroad  company  was  not  a 
defendant,  so  as  to  be  bound  by  the  proceedings  or  judgment  therein,  by 
merely  being  named  as  a  defendant  in  the  summons  and  pleadings. 

Such  an  action  cannot  be  maintained  in  the  name  of  the  people  by  their  attor- 
ney-general ii  teemt;  the  people  of  the  state  not  being  interested  hi  the 
question  whether  the  taxable  inhabitants  of  a  particular  town  should  issue 
bonds  of  such  town  to  aid  in  the  construction  of  a  railroad. 

Nor  is  it  authorized  by  sections  429  to  447  of  the  Code  of  Procedure. 

• 

APPEAL  from  an  order  made  by  one  of  the  justices  of 
this  court  on  the  3d  day  of  October,  1868,  denying 
the  motion  of  the  defendants  Clark,  Smith  and  Lewis  to 
vacate  an  injunction  order  granted  by  another  justice  of 
this  court  The  appeal  is  brought  by  satd  Clark,  Smith 
and  Lewis. 

The  injunction  restrained  said  Clark,  Smith  and  Le\iis 
and  the  town  of  Lebanon  from  taking  any  steps  or  pro- 
ceedings whatever  towards  executing  or  issuing,  or  dis- 
posing of  the  bonds,  or  any  part  or  portion  thereof,  of  the 
said  town  of  Lebanon,  amounting  to  $125,000,  in  payment 
or  satisfaction  and  discharge  of  a  subscription  to  the  cap- 
ital stock  of  the  "New  York  and  Oswego  Midland  Railroad 
Company,  made  by  said  Clark,  Smith  and  Lewis,  as  com- 
missioners, under  chapter  398  of  the  laws  of  1866,  entitled 
"  An  act  to  facilitate  the  construction  of  the  New  York 
and  Oswego  Midland  railroad,  and  to  authorize  towns  to 
subscribe  to  the  capital  stock  thereof,"  (Laws  of  1866, 
vol  1,  p.  874,)  and  the  several  acts  amendatory  of  said  act. 
The  injunction  also  restrained  said  commissioners  and  said 
town  from  disposing  of  said  bonds  which  might  have  been 
executed  or  issued,  and  from  investing  any  moneys  which 
might  have  been  raised  by  them  by  the  sale  of  any  of 
said  bonds,  in  the  stock  of  said  company,  and  from  sub- 
scribing for  or  purchasing  any  of  the  stock  of  said  com- 
pany in  the  corporate  name  of  said  town,  and  from  issuing 
any  of  said  bonds  to  the  company;  and  the  said  com- 
pany was  also  restrained  from  selling  or  disposing  of  any 
of  said  bonds  which  might  have  been  issued  or  delivered 
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to  them  by  said  commissioners^  or  from  delivering  iu[iy 
stock  for  said  bonds.  The  injunction  forbade  all  farther 
proceedings  by  the  defendants,  ni\der  said  acts  of  the 
legislature  respecting  the  bonding  of  said  town. 

The  injunction  was  granted  on  the  complaint  in  the 
action,  which  was  verified  by  the  relators. 

The  motion  to  vacate  the  inj  unction  was  made  on  the 
complaint,  the  answer  of  the  said  commissioners  and  affi- 
davits. 

The  action  was  brought  in  the  name  of  the  People  of 
the  State  of  ISTew  York,  upon  the  relation  of  Alfred  Hess 
and  Avery  Z.'  Kingsley,  and  by  Marshall  B.  Champlain, 
their  attorney-general.  The  place  of  trial  stated  in  the 
complaint  was  Madison  county.  « 

The  appeal  was  argued  by  Daniel  Pratt,  for  the  attorneyi- 
general.  A  brief  on  the  same  side  was  submitted  by 
Mason  &  Underhill. 

The  commissioners  were  represented  by  Henry  E.  Da- 
vies  and  William  F.  Allen,  who  made  oral  arguments. 
Briefs  were  submitted  on  the  part  of  the  commissioners 
by  Henry  R  Low,  and  Merrit  &  Prindle. 

By  the  Caurty  Balcom,  P.  J.  The  commissioners,  Clark, 
Smith  and  Lewis,  were  appointed  by  the  county  judge  of 
Madison  county,  pursuant  to  section  one,  of  the  act  of  1866. 
(Laws  of  1866,  vol  1,  p.  874.)  The  second  section  of  that 
act  authorized  the  commissioners  to  borrow,  on  the  faith 
or  credit  of  the  town  of  Lebanon,  such  sum  of  money  as 
a  majority  of  the  tax  paying  inhabitants  of  said  town 
should  fix  upon  by  their  assent  in  writing,  not  exceeding 
in  amount  thirty  per  cent  of  the  assessed  valuation  of  the 
real  and  personal  property  of  said  town  as  shown  by  the 
assessment  roll  for  the  year  1865,  of  such  town,  at  a  rate 
of  interest  not  exceeding  seven  per  cent,  for  a  term  not 
exceeding  thirty  years,  and  to  execute  bonds  therefor  under 
their  hands  and  seals.    But  the  commissioners  were  for- 
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'^  DiftlBti  By  the  same  section  to  issae  such  bonds  unless 
^8s8!if  should  first  be  obtained,  in  writing,  of  a  maiority 
.  of  the  ta^  payers  of  Baid  town  owning  or  representini 
more  than  one  half  of  the  taxable  property  of  said  town, 
assessed  and  appearing  upon  the  assessment  roll  of  the 
year  1865. 

The  written  consent  of  the  requisite  number  of  the  tax 
payers  of  said  town  was  obtained  for  said  commissioners 
to  borrow  on  the  faith  or  credit  of  said  town,  as  afore- 
said, the  sum  of  9125,000. 

By  section  three  of  said  act  the  commissioners  were 
authorized  to  dispose  of  said  bonds  and  invest  the  pro- 
ceeds in  the  stock  of  the  New  York  and  Oswego  Midland 
Railroad  Company;  and  subscribe  for  such  stock;  and 
such  stock,  when  scrip  therefor  should  be  issued,  would 
belong  to  said  town ;  and  9u6h  town  would  acquire  the  same 
rights  and  privileges  as  other  stockholders  of  said  com- 
pany. 

This  action  would  not  have  been  brought  if  the  afore- 
said consent,  of  a  Qonsiderable  portion  of  the  tax  payers 
of  said  town,  had  not  contained  the  following  condition, 
viz :  ''  This  consent  is  made  and  signed  upon  the  express 
condition  that  said  road  (meaning  the  New  York  and 
Oswego  Midland  Railroad)  shall  be  located  and  con- 
structed upon  a  line  running  through  or  near  the  village 
of  Eaton ;  thence  southerly  through  the  towns  of  Lebanon 
and  Smyrna."  A  sufficient  number  of  the  tax  payers  of 
Lebanon  did  not  sign  an  unconditional  consent  to  autho- 
rize the  commissioners  to  bond  said  town  and  subscribe 
for  stock  in  said  railroad  company,  pursuant  to  the  act  of 
1866.     (Supra.) 

It  is  claimed  by  the  plaintiffs'  counsel  that  the  above 
mentioned  condition  made  the  consent  of  the  tax  payers 
of  the  town  of  Lebanon  invalid,  and  that  no  bonds  of  said 
town  could  be  legally  issued  upon  such  consent 

Several  objections  are  raised  by  the  defendants'  coun- 
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eel  toacbing  the  right  of  the  plaintiffl  to  mai] 
action ;  and  they  insist  that  the  consent  of  the  tasFfl^iFs 
of  the  town  was  valid,  notwithstanding  the  condition  com- 
plained o£ 

The  road  was  located  in  accordance  with  said  condition. 

It  is  alleged  in  the  complaint  that  the  commissioners 
of  the  town  of  Lebanon  have  executed  and  issued,  and 
were  executing  and  issuing,  ?25,000  or  more  of  the  bonds 
of  said  town,  and  have  delivered  or  were  about  to  deliver 
the  same  to  the  said  N^w  York  and  Oswego  Midland 
Bailroad  Company,  or  to  the  president  or  directors  thereof, 
and  to  take  in  exchange  therefor  the  stock  of  said  com- 
pany, or  to  otherwise  dispose  of  the  same.  And  that  the 
bonds  and  such  of  them  as  have  been  so  delivered  are 
still  in  the  hands  of  said  company,  its  president,  directors 
or  some  officer  or  agent  of  said  company. 

It  does  not  appear  by  the  appeal  papers  that  the  sum- 
mons in  the  action  has  been  served  on  said  railroad  com- 
pany, or  that  such  company  has  appeared  in  the  action. 
That  such  company  "has  not  been  brought  in  as  a  defend- 
ant is  conceded  in  the  brief  of  Mason  &  Underbill,  on  the 
part  of  the  plaintiffs,  and  also  in  the  brief  of  Merritt  k 
Prindle,  on  the  part  of  the  commissioners.  The  action 
being  &v  an  alleged  wrong,  said  railroad  company  is  not 
a  defendant,  so  ^  to  be  bound  by  the  proceedings  or  judg- 
ment in  the  action,  by  merely  being  named  as  a  defend- 
ant in  the  summons  and  pleadings.  (See  Robinson  v.  Frosty 
14  Barb.  536 ;  fforton  v.  Fai/ne,  27  How.  Pr.  374.)  The 
company  has  such  interest  in  the  controversy  that  it  is  a 
necessary  party  defendant  to  the  action.  {See  Code^  §  122 ; 
Shaver  v.  Brainardy  29  Barb.  25.)  . 

The  defendants'  counsel  insist  that  the  action  cannot  be 
maintained  in  the  name  of  the  people  by  their  attorney- 
general. 

It  it  provided  by  the  Revised  Statutes  that  ^^  it  shall  be 
the  duly  of  the  attorney-general  to  prosecute  and  defend 
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all  actions  in  the  event  of  which  the  people  of  this  state 
shall  he  interested."     (1  B.  S.  p.  487,  §  1,  5th  ed.) 

Judge  •  Davis,  in  delivering  the  opinion  of  the  Court 
of  Appeals,  in  The  People  v.  Booth,  (32  N.  T.  Bep.  397,) 
said :  **  The  people  of  the  state,  like  all  other  parties  to 
actions,  must  show  an  interest  in  the  subject  matter  of^ 
the  litigation,  to  entitle  them  to  prosecute  a  suit,  and  de- 
mand relief."  . 

The  remedy  to  prevent  the  erection  of  a  purpresture  and 
nuisance,  in  a  bay  or  navigable  river,  is  by  injunction  at 
the  suit  of  the  people  by  their  attorney-general.  For  all 
the  people  of  the  state  are  interested  in  the  question,  and 
have  the  right  to  use  all  bays  and  navigable  rivers  within 
the  state.  (See  People  v.  VanderbiUy  26  N.  T.  Bep.  287 ; 
S.  0.  28  idf  396.)  And  I  think  the  attorney-general  may 
maintain  an  action  in  the  name  of  the  people  of  the  state 
to  prevent  the  obstruction  of  a  public  highway,  which  all 
the  people  have  the  right  to  travel,  because  all  of  them 
have  an  interest  in  such  highways.  (See  Davis  v.  The 
Mayor,  ^e,  4  Kern,  506.) 

All  the  people  of  the  state  are  not  interested  in  the 
question  whether  the  taxable  inhabitants  of  the  town  of 
Lebanon  shall  issue  bonds  of  their  town  to  aid  in  the,  con- 
struction of  the  K ew  York  and  Oswego  Midland  Bailroad. 
And  this  action  cannot  be  maintained  by  them,  by  their 
attorney-general,  unless  it  is  authorized  by  the  statute, 
which  declares  that  ^^  upon  a  civil  action  being  commenced 
by  th'C  attorney-general  in  the  Supreme  Court,  it  shall 
have  power  to  restrain  by  injunction  any  corporation  from 
assuming  or  exercising  any  franchise,  liberty  or  privilege, 
or  transacting  any  business,  not  allowed  by  the  charter  of 
such  corporation ;  and  in  the  same  manner  to  restrain  any 
individuaU  from  exercising  any  corporate  rights,  privileges 
or  franchises  not  granted  to  them  by  any  law  of  this  state.'* 
(3  B.  B.  762,  §  39,  5th  ed.) 

Towns  are  bodies  corporate  for  certain  purposes.    (1 R. 
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8.  812,  §§  1,  2,  5th  ed.)    But  they  have  no  eharters  as  cor- 
porations^ within  the  meaning  of  the  statute  above  qaoted. 

It  is  claimed  by  the  plaintiffs'  counsel  that  the  defend- 
ants Clark,  Smith  and  Lewis,  as  commissioners  of  the 
town  of  Lebanon,  are  exercising  corporate  rights,  privileges 
or  franchises  not  granted  to  them  by  any  law  of  this  state, 
by  taking  measures  to  issue  bonds  of  the  town  of  Lebanon, 
and  in  subscribing  for  stock  for  such  town  in  the  New 
York  and  Oswego  Midland  Railroad  Company,  &;c.  and 
that  therefore  the  action  may  be  maintained  by  the  attor- 
ney-general in  the  name  oi  the  people  of  the  state  to 
restrain  such  individual  commissioners  from  doing  such 
acts,  under  the  last  clause  of  the  statute  I  have  quoted. 
But  for  reasons  I  shall  soon  state  it  is  unnessary  to  decide 
whether  the  action  is  maintainable  if  Clark,  Smith  and 
Lewis,  as  commissioners,  are  taking  proceedings  to  bond 
the  town  of  Lebanon  for  $125,000,  without  the  requisite 
consent  of  the  necessary  number  of  the  tax  payers  of  such 
town  obtained  in  the  manner  prescribed  by  the  law  of 
1866.  (Supra.)  But  upon  this  question  see  Story' %  Eq. 
PUad.  §§  8,  49 ;  2  id.  §§  921,  923 ;  Barb,  on  Parties,  367 ; 
Attorney- General  v.  Forbes^  (2  Mylne  ^  Oraig,  123;)  Same 
The  Mayor  J  Bailiff b  and  Burgesees  of  Liverpool,  (1  id.  171 ;) 
Same  v.  The  Corporation  of  Poole,  (4  id.  17 ;)  Same  v.  A$» 
penaU,  (Id.  513;)  Same  v.  WiUon,  (9  Simons,  30;)  Same 
V.  The  Corporation  of  Norwich,  (16  id.  225 ;)  Same  v.  The 
Corporation  of  Litchfield,  (13  id  547 ;)  Same  v.  The  Mayor j 
fc.  of  Buhtin,  (1  Bligh.  N.  B.  312;)  2  Buer,  663;  9  AbboU, 
253;  S.  a  10  id.  144;  S.  C.  19  id.  156;  14  N.  Y.  Rep.  506; 
23u;.  324;  32  J?ari.  102. 

It  is  not  claimed  by  the  plaintifis'  counsel  that  the  action 
is  brought  under  or  pursuant  to  sectiod  119  of  the  Code; 
and  it  is  not  alleged  in  the  complaint  that  the  relators  - 
therein  named  have  sued  for  the  benefit  of  all  the  tax 
payers  of  the  town  of  Lebanon. 
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It  is  dear  that  the  action  is  not  authorized  by  sections 
429  to  447  of  the  Code. 

It  is  argued  by  the  plaintiffs'  counsel  that  the  condition 
annexed  to  the  consent  of  the  tax  payers  of  Lebanon  to 
the  bonding  of  such  town  rendered  such  consent  invalid. 
The  cases  of  The  ButtemiUs  and  Oxford  Turnpike  Company 
V.  North,  (1  Eaij  518,)  and  Fort  Edward  md  Fort  Miller 
Plank  Rood  Company  v.  Payne,  (15  N.  Y.  Hep.  583,)  are 
relied  upon  to  sustain  this  proposition.  The  following 
authorities  are  supposed  to  be  in  conflict  with  the  forego- 
ing cases :  JSvansmlle  B,  B.  Co,  v.  Dunn,  (17  Ind,  B.  603 ;) 
Parker  v.  Thomas,  {19^  id.  213;)  Smith  v.  Alison,  (23  id. 
366;)  Bacine  County  Bank  v.  Ayres,  (12  Wis.  Bep.  512;) 
Kenosha,  Bockford  and  Bock  Island  B.  B.  v.  Marshe,  (17 
id.  13 ;)  1  Bedfield  on  Bailtoaysy  M  ed,  64 ;  Id.  VJl,  %  51 ; 
Central  Turnpike  Company  v.  Valentine,  (10  Pick.  142;) 
Henderson  and  Nashville  B.  B.  Co.  v.  Seawell,  (16  B.  Mon- 
roe, 358;)  Penobscot  and  Kenehee  B.  B.  Co.  v.  Dean,  (39 
Maine  B.  587 ;)  Oldtown  and  Lumber  B.  B.  Co.  v.  Veasie, 
(Id.  571 ;)  Penobscot  B.  B.  Co.  v.  Denman^  (40  id.  172 ;) 
McMiUan  v.  Maysville  and  Lexington  B.  B.  Co,,  (15  B.  Mon- 
roe, 218;)  Wilmington  and  Baleigh  R.  B.  Co.  v.  Bobison, 
(5  IredeU,  391 ;)  NoHh  Missouri  B,  B.  Co.  v.  Winkler,  (29 
Missouri  B,  318 ;)  A.  and  N.  L.  Bailway  Co,  v.  Smithy  (15 
Ohio  B.  328;)  Vickburghy  ^c.  B.  B.  Co.  v.  McKean,  (12 
La.  Annual  Bep.  938 ;)  Conn,  and  Pass.  B.  B.  Co.  v.  Bax- 
ter, (32  Vt  B.  805.)  But  I  have  not  time  now  to  thor- 
oughly examine  these  authorities ;  nor  is  it  necessary  I 
should  do  so,  in  consequence  of  the  view  I  have  taken  of 
another  question  in  the  case  which  I  shall  presently  con- 
sider. For  the  same  reason  it  is  unnecessary  to  determine 
whether  the  complaint  is  duly  verified. 

If  the  condition  annexed  to  the  consent  of  the  tax  pay- 
ers of  Lebanon  rendered  the  same  invalid  (a  question  we 
do  not  decide,)  I  am  of  the  opinion  it  was  made  valid  by 
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chapter  61  of  the  Laws  of  1868.  (Law$  of  1868,  vol  1, 
p.  90.)  It  is  conceded  by  the  plaiutiffs'  counsel  that  the 
legislatare  hdd  the  power  to  pass  an  act  to  care  any  errors 
there  were  in  the  proceedings  for  bonding  the  town  of 
Lebanon.  But  the  plaintiffs'  counsel  insists  that  the  lan- 
guage of  the  act  of  1868^  (aupra^)  is  not  broad  enough  or 
sufficiently  specific  to  make  the  conditional  consent  of  the 
tax  payers  of  Lebanon,  to  the  bonding  of  that  town,  valid 
and  as  effectual  as  it  would  have  been  if  no  condition  had 
been  annexed  to  such  consent. 

K  the  condition  was  unauthorized,  it  was  an  error  or 
irregularity  to  annex  it  to  the  consent  of  the  tax  payers ; 
and  as  a  sufficient  number  of  the  tax  payers  of  Lebanon 
signed  the  consent  to  authorize  the  bonding  of  that  town, 
the  act  of  1868  (supra)  cured  such  error  or  irregularity ; 
for  it  declares  in  substance  (§  1)  that  such  consent  shall 
be  valid  and  effectual  for  all  purposes  for  which  it  was 
authorized  to  be  given,  and  shall  not  be  invalidated,  avoid- 
ed or  in  any  manner  affected  by  certain  specified  matters, 
*^  or  for  any  other  error,  irregularity,  omission  or  defect'* 
I  do  not  doubt  that  this  language  is  sufficient  to  cover  and 
cure  the  alleged  error  of  annexing  the  condition  to  the 
consent  of  the  tax  payers  of  Lebanon  to  the  bonding  of 
such  town. 

If  it  was  improper  to  annex  such  a  condition  to  the 
consent  of  the  tax  payers,  I  am  unable  to  see  why  it  was 
not  an  error  or  an  irregularity.  If  it  was  one  or  the  other 
it  was  as  perfectly  cured  as  it  would  have  been,  provided 
the  legislature  had  said  such  consent  shall  not  be  invali- 
dated, avoided  or  in  any  manner  affected  by  reason  of  any 
condition  being  inserted  in  or  annexed  to  such  consent. 

My  conclusion,  therefore,  is  that  the  order  denying  the 
defendants'  motion  to  vacate  the  injunction  in  the  action 
should  be  reversed  and  the  injunction  order  dissolved. 

So  decided. 
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For  similar  reasons  the  same  decision  should  be  made 

in  The  People  on  the  relation  of  Peck  et  al  v.  Q-ardner  Moree 

and  others. 

So  decided. 

[Bbooxb  GbitbbaIi  Tbrx,  January  26, 1869.    Bakom^  Boardnum  and  Fariir, 
Jaatioes.] 


Alvin  Qooe  v8.  Anna  Cooe« 

When  it  is  established  that  insanity  existed  at  a  certain  time,  it  is  prestuued  to 
continoei  and  the  omu  of  proving  sanity  at  a  subsequent  time  is  upon  the 
party  alleging  it,  or  who  seeks  to  hold  the  person  once  insane  responsible  for 
his  acts. 

In  an  action  by  a  husband,  against  his  wife,  for  a  dirorce  on  the  ground  of 
adultery,  the  defendant,  without  tendering  the  issue  of  lunacy  or  insanity 
at  the  time  the  adultery  was  committed,  pleaded  a  record  acUndicating  her  a 
lunatic,  some  two  or  three  years  before  the  act  of  adultery,  and  the  answer 
was  proved  )>y  the  record,  which  remained  unreversed ;  Ifeld  that  the  fact 
established  by  the  record  could  not  be  contradicted ;  and  as  a  rule  of  evi* 
denoe,  the  presumption,  at  the  time  of  trial,  was  that  such  lunacy  continued, 
and  existed  at  the  time  of  the  iSlultery.  But  that  presumption  could  be 
rebutted  by  evidence ;  and  the  plaintiff  was  at  liberty  to  prove  that  the 
defendant  was  sane  at  the  time  she  committed  the  adultery. 

And  the  referee,  although  the  issue  of  insanity  at  the  time  the  adultery  was 
committed  was  not  raised  by  the  pleadings,  having  received  evidence  lend- 
ing to  prove  sanity  prior  to,  and  at  tlie  time  of,  the  adultery,  and  subse- 
quently, and  having  found  that  there  was  no  evidence  of  the  existence  of 
insanity  at  the  time  of  the  adultery ;  and  the  evidence  upon  the  question  of 
sanity  at  that  time  being  satis&ctory  to  the  court ;  Seid  that  the  plaintiff  was 
entitled  to  a  decree  for  a  divorce,  on  the  ground  that  the  evidence  showed 
the  defendant  sane  at  the  time  the  adultery  was  committed. 

APPEAL  from  a  judgment  on  the  report  and  decision  of 
a  referee,  in  an  action  for  divorce  on  the  ground  of 
adulteiy.  The  defendant  answered,  first,  denying  the 
allegations  of  the  complaint.  The  third  defense  alleges 
proceedings  instituted  in  1864,  by  the  plaintiff,  in  the 
county  court,  setting  forth  the  lunacy,  &c.  of  the  defendant, 
the  inquiry  fiad,  the  verdict  of  the  jury,  and  the  judgment 
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of  the  court  that  the  defeDdant  was  a  lunatic  and  of 
UDSouad  mind,  and  incapable  of  taking  care  of  herself; 
that  a  committee  was  appointed,  &c.  Averment  that  such 
proceedings  were  still  of  force,  and  a  demand  of  judgment 
that  the  complaint  be  dismissed.  The  ^feree  founds 
upon  sufficient  evidence,  that  the  defendant  committed 
adulteiy  in  October,  1867.  Also  that  the  allegations  set 
forth  in  the  third  answer  by  way  of  defense  were  substan* 
tially  true,  and  proved  by  the  record ;  and  fi^rther,  that 
there  was  no  evidence  of  insanity  proven  to  have  existed 
at  the  time  of  the  adultery.  The  evidence  to  prove  the 
third  answer  was  the  record  of  the  proceedings  resulting 
in  the  judgment  of  lunacy.  Evidence  was  given  tending 
to  prove  the  defendant  sane  at  the  time  she  committed 
adultery  and  for  somie  time  previous  thereto,  and  so  down 
to  the  trial.  The  referee  decided  that  the  plaintiff  was 
entitled  to  judgment  dissolving  the  marriage  contract 
Exceptions  were  taken  by  the  defendant 

A.  0.  CaJJUMy  for  the  plaintiff. 

A»  Thorny  for  the  defendant 

By  the  Oourtj  Marvin,  P.  J.  It  will  be  noticed  that  the 
defendant  did  not  tender  the  issue  of  lunacy  or  insanity 
at  the  time  the  adultery  was  committed.  She  pleaded  a 
record  adjudicating  her  a  lunatic,  some  two  or  three  years 
before  the  act  of  adultery,  and  this  answer  was  proved  by 
the  record,  which  remained  unreversed. 

The  counsel  for  the  defendant  argues  that  the  plaintiff, 
upon  whose  petition  the  record  was  made,  is  concluded  by 
it,  and  that  he  could  not  allege  and  prove  the  fact  other- 
wise at  the  time  the  adultery  was  committed ;  and  then 
argues  that  insanity  is  a  complete  defense.  The  counsel 
is  right  to  the  extent  that  the  fact  established  by  the 
record  could  not  be  contradicted.    The  jury  found  that 
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'^  Anna  Cook,  at  the  time  of  taking  this  inqnisitioti,  is  a 
Innatic  and  of  unsound  mind,  but  does  at  times  enjoy  Incid 
intervals ;  but  so  that  she  is  incapable  of  the  government 
of  herself,  ftc.  and  that  she  has  been  in  the  same  state  of 
lunacy  for  the  space  of  six  months  last  past^  and  upwards.*'. 
This  inquisition  was  found  in  January,  1865.  The  judg- 
ment followed  the  inquisition,  and  it  proved  the  lunacy  at 
the  time  the  inquisition  was  taken ;  and  as  a  rule  of  evi- 
dence, the  presumption,  at  the  time  of  trial,  was  that  such 
lunacy  continued,  and  existed  at  the  time  of  the  adultery. 
But  this  presumption  could  be  rebutted  by  evidence ;  and 
the  plaintiff  was  at  liberty  to  prove  that  the  defendant  was 
sane  at  the  time  she  committed  the  adultery.  (Jackson  v. 
Van  DfiLsenj  5  John,  169.  Jackson  v.  King^  4  Oowen^  216. 
Gheenl.  Hv.  §  42.  Starkie  Ev.  vol  3,  p.  1709.  Hix  v.  Whit^ 
temore^  4  Mete.  S45.)  It  is  unnecessary  to  multiply  author- 
ities. It  being  established  that  insanity  existed  at  a  cei*tain 
time,  it  is  presumed  to  continue,  and  the  onus  of  proving 
sanity  at  a  subsequent  time  is  upon  the  party  alleging  it, 
or  who  seeks  to  hold  the  person  once  insane  responsible 
for  his  act 

In  the  present  case,  the  issue  of  insanity,  at  the  time  the 
act  complained  of  was  committed,  is  not  raised  by  the 
pleadings.  It  should  have  been  directly  presented,  and 
the  record  of  the  inquisition  could  have  been  used  to  prove 
the  issue  raised  by  the  defendant.  The  evidence  was, 
however,  received  by  the  referee,  and  also  the  evidence 
tending  to  prove  sanity  prior  to,  and  at  the  time  of,  the 
adultery,  and  subseiquently.  The  I'efei'ee  found  that  there 
was  no  evidence  of  insanity  proven  to  exist  at  the  time  of 
the  adultery.  If  the  pleadings  had  raised  the  issue  of 
insanity,  the  referee  should,  if  insanity  was  a  good  defense, 
have  found  directly  whether  the  defendant  Was  sane  or 
insane.  He  seems  to  have  supposed  that  the  onus  was 
upon  the  defendant  to  show,  by  evidence  other  than  the 
record,  that  she  was  insane.     He  failed  to  recollect  the 
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presamptioQ  ariBing  from  the  fact  of  prior  ibsauifjy.  lu 
this  case  the  evidence  is  before  us,  aud  it  is  satisfactory 
upon  the  question  of  sanity  at  the  time  the  act  of  adultery 
was  committed.  It  is  not  necessary  to  reverse  the  judg- 
ment. It  should  be  affirmed  upon  the  merits  of  the  case ; 
that  is,  that  the  evidence  showed  the  defendant  sane  at 
the  time  she  committed  adulteiy,  and  the  question,  raised  ^ 
by  counsel,  whether  insanity  would  constitute  a  defense, » 
IS  not  in  the  case,  and  does  not  call  for  consideration.  ' 

The  judgment  should  be  affirmed. 


[Ebu  GBVBBi.L  Tbbx,  February  8,  1869.    iTortwii  Ikmuk  and  JAmmd, 
JoflUces.] 


Thomas  M.  Foots,  executor,  &c.  va  Solon  H.  Lathbop 

and  others. 

¥niere  a  eubposna  is  issued  agiunst  husband  and  wife,  service  on  the  husband 
alone  is  a  good  service  on  both ;  unless  relief  is  sought  against  the  separate 
estate  of  the  wife ;  in  Which  case  service  should  be  made  upon  her. 

Where  an  actioo  is  brought  against  husband  and  wife  to  foreclose  a  mortgage 
executed  by  them  jointly,  and  an  attorney  appears  in  the  actioui  for  both,  on 
the  retainer  of  the  husband,  and  judgment  of  foreclosure  is  entered,  the  wife 
cannot,  after  her  husband's  death,  avoid  the  judgment  on  the  ground  that 
she  was  not  served  with  process  in  the  action,  and  did  not  appear  ther^. 

APPEAL  from  an  order  niade  at  a  special  term  denying 
a  motion  to  set  aside  the  judgment  in  this  case,  as  to 
the  defendant  Elizabeth  S.  Lathrop,  on  the  ground  that 
she  was  not  served  with  any  process  in  the  action,  and 
that  she  did  not  appear  therein. 

The  petitioner,  Mrs.  Lathrop,  was  married  to  Solon  H. 
Lathrop  in  July,  1847.  In  July,  1854,  the  petitioner  and 
her  husband  executed  a  mortgage  upon  lands  belonging 
to  her  husband,  situate  in  Buffalo,  to  Thomas  M.  Foote  as 
executor,  &c.    Default  in  payment  was  made,  and-  this 
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action  was  institated,  April  14, 1807^  to  foreclose  the  mort- 
gage.  The  petitioner  was  named  a  defendant.  Judgment 
was  rendered  May  12,  1857,  and  the  mortgaged  premises 
were  sold  June  15,  1857,  by  the  sheriff,  to  one  Henry  L. 
Lansing,  for  $8000,  the  fair  cash  yalae.  In  March,  1862, 
Grosvenor  W.  Heacock  acquired  all  the  right  in  the  prem- 
ises which  Lansing  had  acquired,  and  took,  and  still  has, 
possession  of  the  premises*  The  petitioner  was  not  served 
with  any  process  in  the  action,  nor  did  she  authorize  any 
appearance.  Thomas  C.  Welch,  an  attorney  and  counselor 
of  the  court,  appeared  in  the  action  for  Mr.  Lathrop  and 
the  petitioner,  upon  the  retainer  of  Mr.  Lathrop.  The 
petitioner,  at  the  time,  was  insane,  and  was  confined  in  an 
insane  asylum,  until  1863.  No  committee  was  appointed. 
The  petitioner's  husband  died  October  7, 1857,  and  Welch 
died  in  June,  1864. 

Heacock,  before  he  purchased  the  premises,  at  a  public 
sale  made  by  a  referee  appointed  for  that  purpose,  caused 
an  examination  of  the  title  to  be  made,  and  it  was  pro- 
nounced good.  He  paid  the  fair  cash  value  of  the  prop- 
erty, and  had  no  knowledge  or  notice  of  the  condition  of 
the  petitioner ;  nor  had  he  any  notice  of  any  claim  by  her, 
until  a  few  months  prior  to  this  motion. 

BurrawBy  for  the  petitioner. 

Lew%%  &  Oumey^  for  Heacock. 

By  the  Courty  Marvin,  J,  The  only  interest  which  the 
petitioner  had  in  the  land  mortgaged  by  her  husband  was 
an  inchoate  right  of  dower.  She  joined  in  the  mortgage. 
Her  husband  is  now  dead,  and  she  seeks  to  avoid  the  judg- 
ment on  the  ground  that  she  was  not  served  with  process 
in  the  action  to  foreclose  the  mortgage,  and  that  she  did 
not  authorize  an  appearance  in  the  action.  If  the  judg- 
ment, as  to  her,  is  void,  the  motion  must  be  granted. 
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In  Fergtum  v.  Smithy  (2  John.  Oh.  13d,)  Chancellor  Kent 
cudd :  ^'  The  general  rnte  is  that  the  service  of  a  subpoeua 
against  hnsband  and  wife,  on  the  husband  alone,  is  a  good 
service  on  both ;  and  the  reason  is,  the  husbaud  and  wife 
are  one  person  in  law,  and  the  husband  is  bound  to  answer 
for  both."  If  the  relief  is  sought  out  of  the  separate 
estate  of  the  wife,  service  should  be  made  upon  her. 

In  Leavitt  v.  Oruger  and  wife^  (1  Paiges  421,)  the  bill  was 
to  foreclose  a  mortgage  executed  by  the  defendants.  The 
husband,  only,  was  served  with  process.  He  appeared  and 
answered  for  himself  only.  The  chancellor  decided  that 
the  husband  was  bound  to  appear  and  answer  jointly  for 
himself  and  wife,  unless  he  showed  a  sufficient  excuse ; 
that  'service  of  subpoena  on  the  wife  is  only  necessary  when 
the  proceeding  is  against  her,  in  respect  to  her  separate 
estate ;  in  which  case  the  husband  was  only  a  nominal 
party.  The  separate  answer  of  the  husband  was  ordered 
off  the  files  of  the  court  as  irregular,  and  it  was  ordered 
that  the  husband  enter  a  joint  appearance  for  himself  and 
wife,  or  that  the  bill  be  taken  as  confessed. 

The  same  doctrine  is  reiterated  in  JSeker$an  v.  VoUmery 
(11  How.  Pr.  42.)  The  interest  the  wife  had  in  the  premises 
was  an  inchoate  right  of  dower,  and  the  court  said  ^'  such 
interest  results  from  the  marital  relations,  and  does  not 
belong  to  the  wife  as  her  separate  estate.'* 

The  well  settled  practice  seems  to  have  been  pursued  in 
this  case,  and  the  order  of  th«  special  term  appealed  from 
should  be  affirmed 

[EsxB  Gbhbbai^  Tbbx,  Febraary  8,   1869.    JVarrm,  DanieU  and  lamoiU, 
Justices.] 
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CuRTiss  and  others  vs.  Prinderville. 

The  coDsignee  to  sell,  of  corn  then  on  board  a  vessel,  on  selling  10^000  bushels 
thereof,  to  G.  March  18,  1867,  gave  a  receipt  for  tiie  piice,  in  which  ho 
agreed  to  store  the  com  f^e,  and  deliver  it  in  storo  fi*ee  of  all  cliarges 
(except  that  he  was  not  to  insure  it,)  until  the  opening  of  navigation.  Ou 
the  10th  of  April,  1867,  the  com  being  still  in  the  vessel,  Q.  sold  to  the 
plaintiffs  2000  bushels  thereof  and  received  payment.  It  was  mentioned  in 
the  bill  of  sale  "Insurance  7  days,"  and  that  the  plaintiffs  were  to  "pay 
insurance  after  the  18th,  $2000."  The  com  was  at  that  time  insured  against 
loss  or  damage  on  board  the  vessel,  to  the  amount  of  $2400,  until  May  1, 
1867.  G.  on  selling,  gave  an  order  on  the  vessel  to  deliver  the  corn  "  free  of 
storage  until  the  opening  of  canal  navigation,"  which  order  was  accepted  by 
the  master.  On  the  19th  of  April  the  com  was,  by  the  direction  of  the  con- 
signee, and  without  notice  to  the  plaintiff^,  transferred  to  an  elevator,  where  it 
was  destroyed  by  fire,  without  fcny  insurance  upon  it  while  there.  The  eleva- 
tor was  a  fit  and  proper  place  of  storage. 

Meld  1.  That  as  to  the  storing  of  the  com  there  was  no  breach  of  the  agreement ; 
the  agreement  not  specifying  where  it  was  to  be  stored,  and  it  having  been 
stored  in  a  suitable  place. 

2.  That  as  to  the  delivery  of  the  com,  the  accidental  destruction  of  it  by  fire 
was  a  legal  excuse  for  its  non-delivery. 

8.  That  it  was  not  the  duty  of  the  defendant,  as  owner  of  the  vessel,  to  notify 
the  plaintiffs  of  the  intended  transfer  of  the  corn  to  the  elevator;  the  custom 
on  that  subject  not  applying  to  property  which  has  been  stored  on  a  vessel 
through  the  winter. 

4.  That  the  rights  of  the  parties  depended  upon  the  contract,  which  was  to 
store  free,  and  deliver  in  store  free  of  charges,  and  the  action  being  upon  the 
contract  it  could  not  be  maintained  without  proving  a  breach. 

MOTION  for  a  new  trial,  on  exceptions  ordered  to  bo 
first  heard  at  &  general  term. 

The  action  was  brought  on  a  contract  to  deliver,  on 
demand,  two  thousand  bushels  of  corn ;  breach,  neglect 
and  refusal  to  deliver. 

The  bark  Golden  West,  and  her  cargo,  some  16,000 
bushels  of  corn,  were  owned  by  the  defendant ;  J.  N.  Corn- 
stock  was  master  and  S.  S.  Guthrie  consignee  to  sell. 
The  bark  arrived  in  Buffalo  harbor,  near  the  close  of  navi- 
gation on  the  lakes,  in  1866,  and  wintered  in  the  harbor. 
March  18,  1867,  Guthrie  sold  to  Abraham  S.  Griffin 
10,000  bushels  of  the  corn,  mentioned  in  the  receipt  of 
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the  price  as  '^com  on  board  the  bark  Golden  WeBt  now 
lying  in  Baffalo  Creek,  which  corn  I  agree  to  store  free, 
and  deliver  in  store  free  of  all  charges  (except  that  I  am 
not  to  insure  it,)  until  the  opening  of  navigation."  This 
instrument  was  signed  L.  S.  Guthrie.  On  the  10th  of 
April  Griffin  sold  to  the  plaintiffs  2000  bushels  of  the  corn, 
and  received  payment  The  corn  was  still  in  the  Golden 
WeH.  It  was  mentioned  in  the  bill  of  sale  "Insurance  7 
days,"  and  ^^  Curtis  k  Co.  pay  insurance  after  the  13th, 
|2000/'  The  plaintiffs  proved  that  the  com  was  insured 
against  loss  or  damage  on  board  the  vessel,  to  the  amount 
of  12400,  until  May  1, 1867. 

When  Griffin  sold,  he  gave  an  order  directing  bark 
Golden  West  to  deliver  the  corn,  ^^  free  of  storage  until  the 
opening  of  canal  navigation."  This  order  was  "  accepted 
March  23,  1867,  J.  N.  Comstock,  master."  The  bark  was 
lying  in  front  of  the  New  York  and  Erie  elevator,  and  on 
the  19th  of  April,  by  the  direction  of  Guthrie,  the  con- 
signee, the  corn  was  transferred  to  the  elevator.  The 
plaintiflSs  had  no  notice  of  the  transfer,  and  no  insurance 
on  the  corn  in  the  elevator,  and  during  the  night  of  the 
19th  of  April,  the  elevator  and  corn  were  destroyed  by 
fire.  The  plaintiffs  demanded  the  corn  ;  it  was  not  deliv- 
ered, and  this  action  was  commenced.  Some  evidence 
was  given  as  to  the  practice  or  custom  to  give  notice  of 
intention  to  remove  grain  from  the  vessel  to  the  ware- 
house, and  of  Guthrie's  promise  to  see  that  the  plaintiffs 
should  have  notice,  which  is  sufficiently  noticed  in  the 
opinion. 
•  The  court  nonsuited  the  plaintiffs,  and  they  excepted. 

Oeo,  Wadstporth,  for  the  plaintiffs. 
Geo.  B.  Hibbardf  for  the  defendant. 

By  the  Oourt^  Marvin,  P.  J.    It  is  conceded  that  the 
title  to  the  com  passed  from  the  defendants  to  Griffin  and 
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from  Griffin  to  the  plaintiffs,  and  the  question  arises  upon 
the  agreement  entered  into  hy  the  consignee,  Guthrie,  ^'  to 
store  (the  corn)  free,  and  deliver  in  store  free  of  all  charges 
(except  that  I  am  not  to  insure  it)  until  the  opening  of 
navigation."  This  agreement  was  contained  in  the  receipt 
given  for  the  price  of  the  10,000  bushels  of  com  sold  to 
Griffip.  •  The  corn,  at  the  time  of  sale,  was  in  the  bark 
Golden  Weity  and  this  fact  iszuentioned  in  the  receipt  The 
plaintiffs,  in  their  complaint,  after  alleging  that  they  were 
the  owners  of  the  com,  which  was  in  the  possession,  care  and 
custody  of  the  defendant,  allege  tl^it  the  defendant  for  a 
good  consideration,  promised  and  agreed  to  deliver  the  corn 
to  the  plaintiffs  whenever  the  same  should  be  demanded  of 
him.  A  demand  and  refusal  are  then  averred.  Nothing  is 
said,  in  the  complaint,  of  the  agreement  to  store  free,  and 
deliver  in  store  free  of  charges,  and  I  do  not  understand  it  to 
be  claimed  that  Guthrie  became  an  insurer  and  was  to  de- 
liver the  corn  in  any  event  or  be  liable  for  its  value.  On 
the  contrary,  he  stipulated  that  he  was  not  to  insure  it. 
I  do  not  understand  that  there  would  have  been  any  claim 
made  against  Guthrie  or  the  defendant  if  the  corn  had 
been  destroyed  aboard  of  the  bark.  True,  the  plaintiffs 
could  then  have  looked  to  the  insurance  they  had  upon 
the  corn;  It  was  proved  that  the  elevator  in  which  the 
corn  was  stored  was  a  fit  and  proper  place  of  storage.  The 
complaint  then  is  that  the  corn  was  transferred  from  the 
bark  to  the  elevator  by  direction  of  Guthrie,  without  notice 
to  the  plaintiffs,  and  it  being  destroyed  the  defendant  was 
unable  to  store  it  free  and  deliver  it  in  store  free  of 
charges,  until  the  opening  of  navigation.  In  my  opinion, 
as  to  the  storing  the  corn,  there  was  no  breach  of  the 
agreement.  The  agreement  does  not  specify  where  the 
corn  should  be  stored,  and  it  was  stored  in  a  lit  and  proper 
place.  As  to  the  delivery  of  the  corn,  the  destruction  of 
it  by  fire  was  a  legal  excuse  for  its  non-delivery.  The 
plaintiffs  were  the, owners  of  the  corn,  and  the  defendant, 
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or  Guthrie,  occupied  the  position  of  bailee,  and  no  charge 
was  to  be  made  for  storing  and  taking  care  of  the  corn. 
If  the  defendant's  duty  as  bailee  of  the  com  was  broken, 
it  seems  to  me  that  the  complaint  should  have  stated  the 
facts  raising  the  duty,  and  a  breach  of  such  duty.  But 
waiving  the  question  of  pleading,  was  it  the  duty  of  the 
defendant  to  notify  the  plaintiffs  of  the  intended  transfer 
of  the  corn  to  the  elevator  ?  The  agreement  certainly  did 
not  require  this.  The  plaintiffs  were  permitted  to  give 
evidence  as  to  a  custom  requiring  notice  when  grain  is  to 
be  put  into  an  elevator ;  and  GrifBn  stated  generally  that 
it  was  the  custom  to  notify  the  owners  of  the  grain  when 
the  vessel  is  ready  to  elevate  it  On  cross-examination  he 
said  he  did  not  know  of  any  case  where  notice  was  given 
that  corn  would  be  elevated  when  it  was  stored  in  the 
vessel  through  the  winter.  Deeves,  a  witness,  stated  that 
the  consignee  or  captain  gives  notice  to  the  owners  of  a 
cargo  when  the  vessel  arrives,  and  before  it  is  stored; 
that  considerable  grain  is  kept  on  vessels  during  the  win- 
ter, and  put  into  the  warehouses  in  the  spring,  as  the 
opening  of  navigation  approaches ;  that  he  did  not  know, 
of  his  own  knowledge,  of  a  case  of  giving  notice  of  elevating 
grain  when  it  was  stored  on  vessels  through  the  winter. 

The  court  decided,*  as  matter  of  law,  that  the  plaintiffs 
had  given  no  evidence  from  which  the  jury  could  find  a 
custom  of  vessel  owners  or  shippers  to  notify  consignees 
or  owners  of  grain  of  an  intended  trausfer  of  grain  from 
the  vessel  to  an  elevator  or  warehouse ;  and  to  this  the 
plaintiffs  excepted.  Perhaps  this  was  not  the  question 
raised  or  intended  to  be  raised.  If  the  evidence  tended 
to  prove  a  custom,  it  was  that  the  consignee  or  captain 
gave  the  notice.  The  attention  of  the  court  was  not  called 
to  the  distinction.  Whatever  there  may  be  touching  a 
en  atom,  I  am  inclined  to  think  it  had  no  application  to 
this  case.  So  far  as  the  evidence  tended  to  prove  a  custom, 
it  seems  that  the  custom  was  connected  with  the  arrival 
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of  the  vessel,  and  when  it  is  ready  to  deliver  it  to  a  ware- 
house.   The  owner  of  the  cargo  has  the  right  to  direct 
where  his  property  shall  be  stored,  and  this  is  undoubtedly 
the  reason  of  the  practice  or  custom.    But  suppose  the 
**'  w  .  cargo  is  consigned  to  A.  to  be  delivered  to  B.  the  owner, 
'       \'  ^       a^d  A.  should  discharge  the  cargo  into  a  safe  and  proper 
,.*•♦.  '  >  warehouse,  and  then  notify  B.  that  his  property  had 

'  ■    :  .       arfi^nm,  and  where  he  would  find  it ;  would  this  constitute 
\  '  ^  Ot  ®P^b  *  breach  of  duty  on  thfe  part  of  the  agent  as  to  render 

^ '.,  ■*'\,;  tim  oip  the  ship  owner  liable  for  the  value  of  the  property, 

^  v.*  •^^•J^  case  it  should  be  destroyed  by  fire?  The  custom, 
' "  '  whatever  it  was,  did  not,  I  think,  embrace  this  case.  It 
did  not  apply  to  property  situated  as  the  plain tiflEs'  prop- 
erty was.  It  had  been  stored  through  the  winter  in  the 
vessel,  and  there  was  no  evidence  of  any  custom  applicable 
to  such  a  case.  Besides,  I  think  the  rights  of  the  parties 
depended  upon  the  contract  (assuming  now  that  the  defend- 
-  ant  was  liable  upon  the  contract  made  by  Guthrie.)  The 
contract  was  to  store  free,  and  deliver  into  store  free  of 
charges.  The  place  of  storage  was  at  the  option  of 
Guthrie.  This  was  the  contract,  and  it  contained  no  stip- 
ulation that  notice  of  an  intended  change  in  the  place  of 
storage  should  be  given.  The  action  is  upon  the  contract, 
and  without  a  breach  of  the  contract  it  cannot  be  main- 
tained. The  only  breach  was  a  failure  to  deliver,  and  the 
law  excused  that,  on  the  ground  of  a  destruction  of  the 
property.  It  may  be  well  to  say  that  Guthrie  did  inform 
Griffin,  the  person  to  whom  he  sold  the  10,000  bushels  of 
corn,  of  the  intended  transfer,  but  he  did  not  inform  the 
plaintifis,  the  vendees  of  Griffin,  of  the  2000  bushels. 

The  counsel  for  the  defendant  makes  the  point  that  the 
defendant  was  not  liable  upon  the  special  agreement 
made  by  Guthrie  to  store  the  com  free,  &c.  as  the  agent 
had  authority  only  to  sell  the  corn.  As  I  am  of  the 
opinion  that  the  nonsuit  was  right,  on  the  ground  I  have 
been  considering,  I  will  spend  no  time  with  this  question. 


ERIE— FEBRU  ART,  1869.  191 


GibBon  V.  Toby. 


There  were  one  or  two  exceptions  taken  by  the  plain- 
tifiGa  daring  the  progress  of  the  trial,  but  they  were  not 
well  founded. 

The  motion  for  a  new  trial  must  be  denied,  and  the 
defendant  must  have  judgment 

[Ebib  Gbvbhal  Term,  February  8,  1868.    Marvinj  Lammt  and  B^ 
Jnstioee.] 


Gibson  vs.  Toby  &  Booth. 

In  order  to  make  the  recdving  of  the  note  of  a  third  person,  by  a  vendor,  fW>m 
the  vendee,  a  payment  of  the  price,  there  must  be  an  agreement  between 
the  parties  that  such  note  shall  be  taken  by  the  vendor  in  payment  for  the 
property  sold. 

When  the  sale  and  delivery  of  the  property  and  the  transfer  of  the  note  are  at 
the  same  time,  a  premmpti<m  arises  that  the  parties  agreed  to  an  exchange 
of  property ;  that  is,  that  the  vendor  should  sell  and  deliver  his  property  for 
the  note  to  be  transferred  by  the  other  party ;  and  the  agreement  being 
executed,  the  note  is  taken  at  the  risk  of  the  party  taking  it  for  his  property. 

The  &ct  of  a  simultaneous  exchange  is  the  evidence  from  which  the  agreement 
\Bprmumed,  But  this  presumption  is  not  conclusive.  The  party  taking  the 
note  may  sl^ow  that  it  was  not  the  agreement  that  he  should  take  the  note 
at  his  own  risk,  in  exchange  for  his  property. 

If  the  debt  exists  at  the  time  the  note  or  draft  of  a  third  person  is  transferred, 
an  agreement  is  required  that  it  shall  be  payment.  The  ohm  of  showing  this 
is  upon  the  debtor.  By  proving  an  express  agreement  that  his  creditor 
should  take  the  note  of  a  third  person  in  payment  of  the  debt>  he  proves  an 
accord,  and  by  adding  the  proof  of  the  deliveiy  to,  and  acceptance  by,  his 
creditor,,  he  proves  the  satisfaction. 

Where,  by  an  agreement  for  the  sale  of  hogs,  payment  of  the  ptioe  was  to  be 
made  in  cash,  and  ^e  hogs  having  been  weighed,  the  agent  of  the  purchasers, 
expressed  a  desire  to  ship  them  at  once,  saying  he  had  not  time  to  pay 
them,  but  a  third  person  would  see  that  the  vendor  was  paid,  to  which  the 
vendor  assented,  and  such  agent  thereupon  drove  the  hogs  to  a  raihoad 
cattle  yard  and  shipped  them  on  the  cars ;  Hdd  that  this  was  a  delivery, 
and  the  purchasers  became  the  debtors  of  the  vendor,  and  were  bound  to 
pay  the  price  in  cash;  unless  there  was  a  further  agreement  between  the 
parties. 

And  the  only  subsequent  agreement  being  that  an  eastern  draft  should  be 
given  to  the  vendor,  by  the  vendees,  as  good  to  him  as  the  money,  or  better 
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than  money ;  Sdd  that  the  deliTery  to,  and  acceptance  by  the  Tendor,  of  an 
eastern  draft,  drawn  by  a  third  person,  for  the  price,  which  prored  to  be 
worthless,  was  not  a  payment  of  the  debt. 
T¥hat  will  be  deemed  due  diligence  on  the  part  of  the  vendor,  in  giving  notice 
to  the  purchasers,  of  the  dishonor  of  a  draft  thus  taken  for  the  price  of  the 
property  sold. 

APPEAL  from  a  judgment  entered  on  the  report  and 
decision  of  a  referee.  The  action  was  to  recover  the 
balance  of  the  price  of  hogs  sold.  The  plaintifi*  resided  in 
Mexico,  Wyandotte  county,  Ohio.  One  of  the  defendants 
resided  in  New  York  city,  and  the  other  in  Chicago,  and 
they  had  a  place  of  business  in  each  of  those  cities.  On 
the  Ist  of  November,  1867,  between  8  and  10  o'clock  a.  m. 
the  plaintiff  sold  to  the  defendants,  in  Buffalo,  hogs,  the 
price  amounting  to  ^^3408.07.  The  sale  was  for  cash. 
The  hogs  were  all  weighed  between  9  and  10  a.  m.  whea 
Thomas  Pienkowskie,  the  agent  of  .the  defendants,  ex- 
pressed a  desire  to  ship  the  hogs  right  away,  and  said  he 
had  not  time  to  pay  the  plaintiff  then,  but  that  William 
Hogle  would  see  that  he  was  paid.  The  plaintiff  assented, 
and  Pienkowskie  then  drove  the  bogs  to  the  Erie  railroad 
cattle  yard  and  shipped  them  on  the  cars.  *About  an 
hour  after  this,  the  plaintiff  saw  Hogle  and  inquired  if  he 
was  to  pay  for  the  hogs,  and  Hogle  said  he  was^  and  asked 
if  the  plaintiff  wanted  to  use  the  money  then,  or  would 
carry  it  home.  The  plaintiff  told  Hogle  that  he  was  going 
directly  home  and  would  carry  the  money  with  him, 
Hogle  inquired  what  train,  noon  or  night,  and  the  plain- 
tiff said  night  train.  Hogle  said  he  would  see  that  the 
plaintiff  had  it  all  in  time;  that  currency  was  rather 
hard  to  obtain  up  town ;  that  if  the  plaintiff  was  going 
home  he  could  get  him  an  eastern  draft  which  would  be 
as  good  to  him  as  the  money ;  that  the  banks  preferred 
giving  these  drafts  to  currency.  The  plaintiff  said  such  a 
draft  would  answer  him  as  well  as  the  money.  Hogle 
said  when  he  got  leisure  he  would  go  up  to  town  and  get 
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the  draft  for  the  plaintifl^  and  bring  it  to  him  in  time  for 
his  leaving.  This  conversation  was  at  the  Erie  railroad 
cattle  yards,  abont  three  miles  from  the  banks.  About 
an  hour  after  this,  the  plaintiff  met  Pienkowskie  at  the 
hotel  at  the  New  York  Central  cattle  yard,  and  thoy 
mentioned  what  the  hogs  came  to,  and  agreed  upon  the 
flum,  and  P.  said  they  would  have  to  go  up  town  to  get 
the  money  to  pay  the  plaintiff;  that  if  the  plaintiff 
wanted  the  money  he  could  get  the  currency;  if  the 
plaintiff  wanted  to  carry  it  home  he  could  get  him  an  east- 
em  draft,  which  would  be  just  the  same  to  the  plaintiff  as 
money,  and  he  would  get  for  the  plaintiff  just  which  he 
ohose.  The  plaintiff'  said  he  would  full  as  soon  carry  a 
draft  as  the  money,  and  for  safety,  rather ;  and  P.  said  he 
would  go  up  town  and  get  the  draft  and  bring  it  in  time* 
Soon  after  this,  P.  and  Hogle  drove  up  and  said  they  were 
going  to  arrange  the  matter  for  the  plaintiff;  and  Hogle 
inquired  the  initials  of  his  name,  saying  he  would  get  the 
draft  payable  to  his  order.  The  plaintiff  told  him.  About 
2  o'clock  they  returned,  and  told  the  plaintiff  they  had 
him  all  fixed  right  now,  and  P.  handed  him  the  odd  dol- 
lars, and  asked  the  plaintiff  if  that  was  tight,  and  the  plain* 
tiff  said  it  was ;  and  P.  then  handed  him  the  draft,  and 
said,  ''here  is  the  draft  for  $3200."  The  plaintiff  took 
the  draft,  saying  he  supposed  it  was  all  right ;  and  Hogle 
said:  ''Yes,  that  is  all  right,"  and  Pienkowskie  said, 
''  Yes,  it  is  better  than  the  money ;  it  cost  him  one  eighth 
to  get  it"  The  plaintiff  took  the  draft  When  P.  and 
Hogle  spoke  to  him  about  taking  a  draft,  they  did  not  say 
whose  draft  it  was  to  be.  The  plaintiff  did  not  read  the 
draft  The  parties  to  the  draft  were'  strangers  to  the  plain- 
tiff, and  he  knew  nothing  of  their  circumstances.  This 
was  on  Friday  the  1st  day  of  November.  The  plaintiff 
took  the  cars  and  got  home  the  next  day,  at  5  o'clock  p.  m. 
and  called  at  the  bank  in  his  place.  It  was  closed.  Mon- 
VoL.  LHI.  13 
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day  morning,  at  9.30,  he  delivered  the  draft  to  the  bank, 
with  instructions  to  place  it  to  his  credit.  The  draft  was 
returned  from  New  York,  on  the  10th,  protested  on  the 
6th  November,  and  the  plaintiff  took  it  up.  The  draft  was 
made  by  the  banking  house  of  H.  J.  Shuttleworth,  Buflalo, 
and  was  payable  to  the  order  of  the  plaintiff  and  indorsed 
by  him,  and  by  the  cashier  ot  the  bank  of  Tiffin,  for  col- 
lection. The  banker,  Shuttleworth,  suspended  payment 
November  4,  in  the  forenoon,  in  Buffalo  and  New  York. 
He  did  no  business  on  that  day.  He  telegraphed  to  New 
York  on  the  morning  of  the  4th  to  pay  none  of  his  drafts. 
His  drafts,  to  the  close  of  business,  on  Saturday,  were  paid. 
A  mail  was  made  up  in  Buffalo  at  one  o'clock  p.  m.  which 
arrived  in  New  York  at  7.30  the  next  morning.  Another 
mail  was  made  up  at  4  p.  m.  that  would  arrive  at  New  York 
at  one  o'clock  p.  m. 

On  the  15th  of  November,  the  plaintiff'  presented  the 
draft  in  Buffalo  to  Pienkowskie,  and  asked  him  to  pay 
$3200  for  it.  P.  said  he  could  not  do  it.  The  plaintiff 
learned,  at  the  time  he  sold  the  hogs,  where  th^  defend- 
ants lived.  On  the  5th  day  of  December  the  draft  was 
offered  to  one  of  the  defendants  and  its  amount  demanded. 
He  refused  to  pay,  and  thereupon,  this  action  was  com- 
menced. 

Upon  the  motion  of  the  defendants,  the  referee  non- 
suited the  plaintiff. 

The  referee  decided,  as  matter  of  law,  that  the  delivery 
to,  and  acceptance  by,  the  plaintiff  of  the  draft  was  a 
payment  Second,  if  not  a  payment,  that  the  defendants 
were  discharged  by  the  laches  of  the  plaintiff,  in  giving 
notice  to  the  defendants  of  the  dishonor  of  the  draft 

Parker  ^  Cfhamberlainj  for  the  plaintiff. 

Qeorge  B.  Etbbard^  for  the  defendants. 
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By  the  Ccurt^  Marvin,  P.  J.  The  facts  being  ascertained, 
I  do  not  understand  that  there  is  any  dispute  touching  the 
law  applicable  to  cases  of  the  sale  of  property  and  the  re- 
ceiving of  the  note  of  a  third  person  by  the  vendor,  'from 
the  vendee.  K  the  agreement  expressly  is  that  the  note 
of  a  third  person  shall  be  taken  for  the  property  sold,  and 
the  property  and  note  are  delivered,  the  transaction  is  an 
exchange  of  property.  It  was  said  by  the  court,  in  Johnson 
V.  Weedy  (9  John.  310,)  "  that  the  books  all  agree  that  there 
must  be  a  clear  and  special  agreement  that  the  vendor 
shall  take  the  paper  absolutely  as  payment,  or  it  will  be 
no  payment,  if  it  afterwards  turns  out  to  be  of  no  value." 

In  Whitbeek  v.  Van  Ness,  (11  John.  409,  410,)  the  court 
say  that  the  opinion  went  further  than  the  judges  meant 
to  go.  Spencer,  J.  examines  a  large  number  of  cases,  and 
among  them  Ward  v.  HvanSj  (2  Ld.  Raym.  928,)  which  he 
approves.  In  that  case  there  was  a  precedent  debt,  and  a 
note 'of  a  third  person  had  been  taken.  Lord  Holt  said^ 
^^  that  taking  a  note  for  goods  sold  is  a  payment,  because' 
it  was  a  part  of  the  original  contract ;  but  paper  is  no  pay- 
ment when  there  is  a  precedent  debt.  For  when  such  a 
note  is  given  in  payment,  it  is  always  intended  to  be  taken 
under  the  condition,  to  be  payment  if  the  money  be  paid 
thereon  in  convenient  time.'^  As  I  understand,  there  must 
be  an  agreement  between  the  parties  that  the  note  of  the 
third  person  shall  be  taken  by  the  vendor  in  payment  for 
the  property  sold.  When  the  sale  and  delivery  of  the 
property  and  the  transfer  of  the  note  are  at  the  same  time, 
9L  premimption  arises  that  the  parties  agreed  to  an  exchange 
of  property;  that  is,  that  the  vendor  should  sell  and  de- 
liver his  property  for  the  note  to  be  transferred  by  the 
other  party,  called  the  vendee,  and  the  agreement  being 
executed,  the  note  is  taken  at  the  risk  of  the  party  taking 
it  for  his  property.  The  fact  of  a  simultaneous  exchange 
is  the  evidence  from  which  the  agreement  is  presumed. 
This  presumption  is  not  conclusive.    The  party  taking 
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the  note  may  show  that  it  was  not  the  agreement  that  ho 
Bhonld  take  the  note  at  his  own  risk,  in  exchange  for  his 
property.  In  Whitbeck  v.  Van  NesB^  (supra,)  the  lease  and 
the  note  were  delivered  at  the  same  time,  and  in  addition 
it  was  proved  that  the  defendant  oftered  to  buy  tlie  lease 
if  the  plaintiff  would  take  the  note,  and  the  plaintiff  ac- 
cepted the  offer,  and  the  exchange  was  made. 

In  case  the  debt  existed  at  the  time  the  note  is  trans- 
ferred, an  agreement  is  required  that  it  shall  be  payment. 
The  ontu  of  showing  this  is,  of  course,  upon  the  debtor. 
He  owed  the  debt,  and  must  show  it  satisfied.  By  proving 
an  express  agreement  that  his  creditor  should  take  the 
note  of  a  third  person  in  payment  of  the  debt,  he  proves 
an  accord,  and  by  adding  the  proof  of  the  delivery  to,  and 
acceptance  by,  his  creditor,  he  proves  the  satisfaction. 
(See  Noel  v.  Murray,  3  Kern.  168.) 

The  question  in  the  present  case  is,  was  the  relation  of 
debtor  and  creditor  established  between  the  parties  prior 
to  the  negotiations  touching  the  draft,  and  did  such  rela- 
tion exist  at  the  time  the  draft  was  taken  ?  If  this  ques- 
tion was  answered  in  the  affirmative,  then  the  question  will 
be,  was  there  an  express  agreement  that  the  draft  should 
be  taken  in  payment  of  the  debt.  The  referee  must  have 
found  the  first  question  in  the  negative,  or  the  second 
question  in  the  affirmative.  lie  does  not  find  thd  fact 
directly,  but  "  decided  as  matter  of  law  that  the  delivery 
to  and  acceptance  by  the  plaintiff  of  said  draft  was*  a  pay- 
ment" As  the  referee  nonsuited  the  plaintiff'  he  must 
have  been  of  the  opinion  that  the  evidence  did  not  tend  to 
prove  a  prior  indebtedness,  or  that  it  proved  an  express 
agreement  to  take  the  draft  in  payment  I  think  the 
learned  referee  erred.  It  seems  to  me  that  the  evidence 
clearly  showed  the  relation  of  debtor  and  creditor  prior  to 
any  negotiation  touching  the  draft.  By  the  agreement  of 
sale,  payment  was  to  be  made  in  cash.  The  hogs  were 
weighed  between  9  and  10  o'clock.    The  agent  of  the  de- 
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fendants  expressed  a  desire  to  ship  the  hogs  right  away, 
saying  he  had  not  time  to  pay  then,  but  Ilogle  would  see 
that  the  plaintiff  was  paid,  aud  the  plaintiff*  assented,  and 
the  agent  drove  the  hogs  to  the  Erie  railroad  cattle  yard 
and  shipped  them  on  board  the  cara.  This  was  a  delivery. 
The  defendants  became  debtors,  and  the  plaintiff  could 
have  maintained  an  action  against  them  for  the  price  of 
the  hogs.  The  plaintiff*  had  a  right  to  insist  upon  pay-> 
ment  in  cash.  It  may  be  that  he  also  had  the  right  to  re^ 
possess  himself  of  the  hogs  if  the  cash  was  not  paid,  as  no 
credit  was  to  be  given ;  bat  he  was  not  bound  to  adopt 
that  remedy.  The  delivery  had  been  made,  and  the  de» 
fendants  were  his  debtors.  The  debt  must -be  paid  in  cash, 
unless  there  should  be  a  further  agreement  between  the 
parties.  A  further  agreement  was  made,  and  the  question 
now  is,  was  it  an  express  agreement  that  the  draft  in  ques- 
tion should  be  taken  by  the  plaintiff'  in  satisfaction  of  the 
debt  ? 

It  seems  to  me  that  the  evidence  did  not  show  that  such 
was  the  character  of  the  agreement.  The  onu$  was  upon 
the  defendants.  Let  us  again  examine  this  evidence. 
Starting  with  the  position  that  the  pluntiff  was  the  cred«- 
itor  of  the  defendants,  the  defendants,  by  their  agent,  ap- 
proach him,  and  learn  that  he  is  going  directly  home,  and 
intends  taking  the  money  with  him.  He  was  then  told  that 
currency  was  rather  hard  to  obtain;  that  an  eastern  draft 
could  be  got  that  would  be  as  good  to  the  plaintiff'  as  the 
money ;  that  the  banks  preferred  giving  drafts  to  giving 
currency.     The  plaintiff*  assented  to  the  taking  of  a  draft. 

There  was  a  subsequent  conversation  with  Pienkowskie, 
in  which  P.  proposed  to^  got  currency  or  a  draft,  as  the 
plaintiff* should  choose;  saying,  if  the  phihitift'  wanted  to 
carry  it  home  he  could  get  the  plaintitt^an  eastern  draft 
which  would  be  just  the  same  to  the  plaintiff'  as  money. 
The  plaintiff*  remarked  that  he  would  full  as  soon  carry  a 
draft  as  the  money,  and  for  safety,  rather.     When  the 
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draft  was  handed  to  the  plaintiff  by  Pienkowskie,  the 
latter  said  "  here  is  the  draft  for  $3200."  The  plaintiff 
took  it,  saying  he  supposed  it  was  all  right;  and  Hogle 
said,  "Yes,  it  is  better  than  the  money;,  it  cost  me  one 
eighth  to  get  it."  The  plaintiff  took  the  draft  without 
reading  it.  ^Nothing  had  been  said  as  to  whose  draft  waa 
to  be  obtained.  It  seems  to  me  that  this  evidence  does 
not  prove  that  the  plaintiff  entered  into  an  agreement  with 
the  defendants  to  take  the  draft  in  question  at  his  own 
risk,  in  payment  of  the  debt  then  due  him«  On  the  con- 
trary, if  it  proved  any  agreement,  other  than  that  whicli 
the  law  would  imply,  riz.  in  the  language  of  Holt,  Cb.  X 
that "  it  is  always  intended  to  be  taken  under  the  condition, 
to  be  payment  if  the  money  be  paid  thereon  in  convenient 
time,"  it  proved  an  agreement  that  an  eastern  draft  should 
be  given  to  th^  plaintiff,  as  good  to  him  as  the  nioiiey,  or 
better  than  money*  No  other  kind  of  draft  was  talked  of. 
The  plaintiff  exercised  no  judgment  touching  the  goodness 
of  the  paper,  and  legally  he  was  not  bound  to  do  so.  The 
defendants  owed  him  and  were  bound  to  pay  him,  and 
they  handed  him  a  draft  declaring  that  it  was  better  than 
money.  (See  Torry  v.  Hadley,  27  Barb.  192.)  I  think  the 
referee  erred  in  deciding  that  the  delivery  to,  and  accept- 
ance by  the  plaintiff  of  the  draft  was  a  payment 

If  the  debt  was  not  paid  by  the  draft,  were  the  defend- 
ants discharged  by  the  laches  of  the  plaintiff'  in  giving 
notice  to  the  defendants  of  the  dishonor  of  the  draft  ?  No 
point  is  made  that  there  was  any  negligence  in  sending 
the  draft  forward  and  presenting  it  to  the  drawees  for  pay- 
ment. It  was  understood  that  the  plaintiff  was  to  take  the 
draft  with  him,  to  his  home  in  Ohio.  Due  diligence  was 
used  in  sending  the  draft  to  the  drawees.  (Stevens  v. 
McNeill,  26  Bark  651.)  What  duty  did  the  plaintiff  owe 
to  his  debtors  ?  Their  names  were  not  upon  the  paper. 
The  paper  was  presented  for  payment,  which  was  refused, 
and  notice  was  given  to  the  indorsers,  and  I  infer  to  the 
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drawer,  though  this  does  not  very  clearly  appear  in  the 
case.  The  drawer,  however,  can  raise  no  objection,  as  he 
had  directed  the  drawees  not  to  pay  any  more  of  his  drafts, 
prior  to  the  presentation  of  thi^  draft.  The  sole  point  is 
that  the  plaintiff  was  guilty  of  laches  in  not  notifying  the 
defendants  of  the  dishonor  of  the  bill  Upon  this  point,  the 
counsel  for  the  defendants  cites  Dayton  v.  Trully  (23  Wend. 
345y)  and  Woodcock  v.  Bennet^  (1  OoweUy  711.)  These 
cases  are  not  in  point.  The  holders  of  the  bills  neglected 
to  present  them  for  payment,  and  the  persons  fix)m  whom 
they  were  received  were  the  drawers.  There  were  some 
other  circumstances.  In  one  of  the  cases,  Bronson,  J. 
says'  the  drafts  should  at  least  have  been  produced  and 
canceled  on  the  trial,  or  it  should  have  been  shown  what 
had  become  of  them. 

In  the  present  case  the  plaintiff  did,  some  Ave  days  after 
he  received  notice  of  the  dishonor  of  the  drafts,  go  to 
Buffalo  and  then  tender  to  Pienkowskie  the  draft,  and 
ask  him  to  pay  its  amount  This  was  Ifovember  15.  On 
the  5th  of  December  the  money  was  demanded  of  the 
defendants  and  the  drafts  offered  to  him  With  the  notarial 
certificate  of  protest  The  action  was  thereupon  com- 
menced. This  is  not  a  case  where  the  party  has  made  the 
paper  his  own  by  negligence. 

The  learned  referee  erred,  and  the  judgment  should  be 
reversed,  and  there  should  be  a  new  trial ;  costs  to  abide 
the  event 

[Erib  Qbvbbal  TbAm,  February  8,  186i9^    MUtvmj  LtunotU  and  Sarker 
Justioes.] 
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Parol  eTidenca  \a  not  admissible  to  contradict  or  vary  written  'contracts,  or 
their  leffol  gfeet. 

If  it  becomes  necessary  to  ascertain  the  subject  matter  to  which  a  contract 
relates,  and  the  circumstances  connected  therewiUi,  for  the  piirpose  of  nnder- 
standSsg  the  contract,  such  snlject  matter  or  drcumstauces  may  be  prored 
by  parol,  and  such  eTideoce  is  not  in  conflict  with  the  rule  touching  parol 
evidence  to  contradict  or  vary  written  instruments. 

Where  the  plaintiff  executed  a  mortgage  on  her  property,  for  the  benefit  of, 
and  as  surety  for,  the  maker  and  indorser  of  promissory  notes,  and  on  a 
f<M!eclo«are  of  the  mortgage,  the  indorser  became  the  purchaser  of  the  prem- 
ises ;  Brid  that  the  plaintiff  was  entitled  to  a  release  and  conveyance  from 
the  purchaser,  of  the  legal  UUe  which  he  acquired  on  the  foreclosure  sale, 
upon  the  repayment  to  him  of  the  amount  of  taxes  and  interest  he  had  paid. 

Prior  to  the  execution  of  a  mortgage  by  the  plaintiff,  the  mortgagee  held  cer- 
tain notes  made  by  B.  and  indorsed  by  G.  past  due,  upon  which  C/s  liability 
had  become  absolutely  fixed*  He  and  B.  both  desired  an  extension  of  tlje 
time  of  payment,  and  negotiated  therefor.  The  creditor  consented  to  grant 
an  extension  and  to  take  new  notes  signed  and  indorsed  as  before,  on  con- 
dition that  ftirther  security  should  be  given.  The  plaintiff  thereupon,  at 
Uie  request  of  B.  gave  a  mortgage  on  her  property,  the  condition  of  which 
was  that  B.  should  pay  such  notes,  to  which  the  mortgage  was  expi^esvly 
declared  to  be  collateral ;  Seld  that  by  this  instrument  th^  plaintiff  pledged 
her  lands  as  security  for  the  debt  owing  to  the  mortgagee,  and  for  which  both 
B.  and  C.  were  liable ;  and  that  the  referee  correctly  found  and  decided  tliat 
the  plaintiff  made  and  executed  the  same  for  the  benefit  of,  and  as  Kurety 
Ibr,  both  B.  and  G.  as  collateral  security  to  the  notes  as  made  and  indorsed* 

Mfidf  also,  that  evidence  that  B.  informed  the  plaintiff  of  the  facts,  applied  to 
her  to  give  the  mortgage,  expressing  the  opinion  that  there  was  no  danger 
of  her  losing  her  property ;  that  he  thought  he  and  C.  would  be  able  to  pay 
the  notes ;  and  telling  her  how  the  notes  were  to  be  made,  dtc.  was  not 
improper ;  it  not  going  to  contradict  or  vary  the  terms  or  legal  effect  of  the 
mortgage,  as  properly  construed  in  the  light  of  conceded  and  surrounding 
circumstances. 

APPEAL  from  a  judgment  entered  upon  the  direction 
of  a  referee. 
On  the  let  of  October,  1857,  The  People's  Exchange 
Bank  of  "Wakefield,  Rhode  Island,  held  two  negotiable 
promissory  notes  of  $4000  each,  made  by  Edwin  Thomas, 
the  husband  of  the  plaintiff,  and  indorsed  by  the  defend- 
ant, the  brother  of  the  plaintiff^  for  the  accommodation 
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of  the  maker.  These  notes  were  past  due,  and  the  indorser 
had  heen  duly  charged.  The  referee  fonnd  that  Thomas 
and  Truseott  were  then  unable  to  take  up  the  paper  without 
inconvenience)  and  desired  further  time  for  payment,  and 
they  negotiated  with  the  bank  for  such  time,  upon  giving 
collateral  security,  which  resulted  in  an  agreement  between 
Thomas  and  Truseott  and  the  bank,  that  the  notes  should 
be  renewed  by  substituting  other  notes,  and  that  the  bank 
should  take  as  collateral  a  mortgage  of  the  plaintiif,  upon 
the  premises  in  question  in  this  action.  The  referee  found 
that  Thomas  applied  to  the  plaintilBT  and  stated  to  her  the 
substance  of  the  arrangement  with  the  bank  to  procure 
the  extension  of  the  debt ;  and  stated  to  her  that  if  she 
would  consent  to  the  making  of  the  mortgage,  he  thought 
there  would  be.  no  danger  of  her  losing  the  property;  that 
he  thought  he  and  the  defendant  would  be  able  to  pay  the 
new  paper  when  it  became  due,  and  that  thereupon  tlie 
plaintiff  consented  to  execute,  and  did  execute,  to  the  hank 
the  mortgage,  her  husband  uniting  in  its  execution.  That 
before  the  execution  of  the  mortgage,  Thomas  communi- 
cated to  the  defendant  the  plaintiff's  consent  to  execute 
the  mortgage,  and  the  defendant  assented  to  it. 

Facts  not  disputed.  There  was  paid  on  the  new  notes 
$2000;  the  residue  was  unpaid,  and  the  defendant  was 
charged  as  indorser,  and  the  bank  foreclosed  the  mort- 
gage, and  in  August,  1860,  the  mortgaged  premises  were 
sold  to  the  defendant,  for  a  sum  much  less  than  the  amount 
owing  to  the  bank.  The  defendant  then  gave  new  notes, 
and  mortgaged  the  premises  as  collateral  security,  and. 
subsequently  paid  these  notes,  and  the  bank  satisfied  and 
discharged  the  mortgage. 

The  referee  found  and  decided  that  the  plaintiff  made 
the  mortgage  to  the  bank  for  the  benefit  and  as  surety  for 
both  Thomas  and  the  defendant,  as  a  collateral  security  to 
notes.  The  evidence  bearing  upon  this  question  was  de- 
rived mainly  from  Thomas  and  the  mortgage  itself.     The 
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objection  that  Thomas  was  not  a  competent  witness  for 
the  plaintiff,  his  wife,  was  overruled,  and  the  defendant 
excepted. 

Thomas,  as  a  witness,  stated  that  he  was  not  able  to 
pay  the  $4000  notes  when  they  became  due,  and  that  the 
defendant  told  him  he  was  not  able  to  pay,  speaking  of 
paper  generally ;  that  the  defendant  could  not  conveni- 
ently pay ;  that  there  was  a  negotiation  with  the  bank, 
through  its  agents  in  Buffalo,  to  get  an  extension  on  the 
notes  by  giving  further  security ;  that  the  negotiation  was 
conducted  by  the  defendant  and  himself ;  that  the  witness 
did  the  principal  part  of  it,  consulting  from  time  to  time 
with  Truscott  The  arrangement  was  made  with  the  agents 
to  give  new  notes  and  for  the  mortgage  as  security.  That 
Truscott  was  cognizant  of  the  arrangement  before  it  was 
consummated. 

The  defendant  objected  to  any  statement  by  the  witness 
as  to  negotiations  between  the  witness  and  the  plaintiff,  in 
reference  to  her  executing  the  mortgage,  on  the  ground 
that  any  answer  given  would  tend  to  contradict  the  mort- 
gage and  other  papers,  and  would  also  tend  to  show  an 
agreement  between  husband  and  wife.  The  objection  was 
overruled,  and  the  defendant  excepted.  The  witness  pro- 
ceeded :  he  represented  to  the  plaintiff  the  difficulties  her 
brother  and  himself  were  placed  in,  in  consequence  of  the 
debt  to  the  bank ;  that  they  could  get  an  extension  by 
putting  in  other  security — a  mortgage,  for  instance;  the 
witness  spoke  to  her  about  giving  the  mortgage,  and  told 
her  that  that  would  answer  the  purpose ;  told  her  he  did 
not  think  there  was  any  danger  of  her  losing  the  property ; 
that  he  thought  they  would  be  able  to  pay  the  paper;  toid 
her  they  could  have  an  extension  of  time,  his  own  notes 
to  be  given,  indorsed  by  her  brother,  the  same  as  before, 
if  they  could  give  the  mortgage  as  security  to  the  note ; 
that  this  was  the  substance  of  what  took  place  between 
the  plaintiff  and  himself. 
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After  he.  knew  that  the  plaintiff  would  consent  to  exe- 
cute the  mortgage,  he  told  the  defendant  of  it,  and  the 
defendant  assented  to  it,  and  expressed  his  satisfaction 
with  the  arrangement  The  notes  were  made,  indorsed 
and  delivered,  and  the  mortgage  executed,  in  pursuance 
of  the  arrangement,  and  the  old  notes  were  taken  up. 

The  mortgage  was  read  in  evidence  by  the  plaintiff.  It 
is  in  the  usual  form  to  the  proviso,  ^'  And  these  presents 
are  upon  the  express  condition  that  if  the  said  Edwin 
Thomas,  his  heirs,  executors  or  administrators,  shall  and 
do  well  and  truly  pay  or  cause  to  be  paid  to  the  party 
of  the  second  part^  &c.  eight  promissory  notes  made  by 
Thomas  and  indorsed  by  Truscott,  (describing  the  notes,) 
and  to  which  these  presents  are  a  collateral  security,  then 
these  presents  to  cease,  &;c. ;  but  in  case  of  the  non-pay- 
ment of  the  notes,*'  &c.  The  witness  Thomas  further 
stated,  on  his  cross-examination,  that  at  the  time  the  ex- 
tension was  obtained,  the  defendant  was  liable  for  him  on 
other  paper,  as  accommodation  indorser. 

The  referee  found  the  fact  as  above  stated,  viz.  that  the 
plaintiff'  executed  the  mortgage  ''for  the  benefit  and  as 
surety  for  both  said  Thomas  and  the  defendant,  and  as 
collateral  security  to  the  notes  described  in  the  condition 
of  the  mortgage."  And  he  decided  that  the  plaintiff  was 
entitled  to  a  release  and  conveyance  from  the  defendant 
of  the  legal  title  which  he  acquired  at  the  sheriff's  sale, 
upon  the  repayment  to  him  of  the  aAaount  of  taxes  he 
had  paid,  and  the  interest;  and  judgment  was  entered 
accordingly.     The  defendant  filed  many  exceptions. 

Sprague  ^  FiUmorey  for  the  plaintiff. 

Oeo.  B,  Eibhardy  for  the  defendant. 

By  the  Oaurty  Marvin,  P.  J.  If  the  plaintiff  executed 
the  mortgage  in  question  for  the  benefit  of,  and  as  surety 
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for,  both  Thomas  and  the  defendant,  the  maker  and  in- 
dorser  of  the  notes,  then  the  judgment  is  right,  and  it 
must  be  affirmed,  unless  an  exception  to  the  admission  of 
evidence  was  well  taken. 

The  position  of  the  defendant's  counsel  is  that  the  plain- 
tiff became  surety  for  Edwin  Thomas  solely ;  or  that  she 
became  co-surety  with  Truscott,  for  Thomas.  Thomas 
was,  a  competent  witness  for  his  wife,  the  plaintiff. 

Was  it  error  to  recciive  the  evidence  of  Thomas,  as  to 
what  passed  between  him  and  the  plaintiff  touching  the 
giving  of  the  mortgage  ? 

Parol  evidence  is  not  admissible  to  contradict  or  vary 
written  contracts,  or  their  legal  effect.  {Norton  v.  Coons, 
2  Seld.  33.  Barry  v.  Ransom,  2  Kem.  462.)  This  rule  as 
to  legal  effect  is  fully  recognized  in  the  latter  case,  but  it 
was  held  not  applicable  to  a  case  arising  between  sureties. 
It  was  held  that  the  rule  was  limited  to  the  stipulations 
between  the  parties  actually  contracting  with  each  other 
by  the  written  instrument.  That  although,  in  the  absence 
of  evidence,  all  persons  becoming  sureties  fof  a  common 
principal  are  held  to  be  liable  to  contribution,  still,  one 
of  the  sureties  may  prove,  by  parol,  that  another  surety 
promised  to  indemnify  him  from  loss ;  that  such  evidence 
does  not  contradict  or  vary  the  terms  or  legal  eftect  of  the 
written  obligation.  These  cases  are  referred  to  by  coun«- 
sel,  but  I  doubt  whether  they  are  applicable  to  the  question 
we  are  considering.  If  it  had  expressly  appeared  from 
the  mortgage  that  the  plaintiff  became  surety  for  Thomas 
alone,  I  do  not  think  the  written  contract  could  be  con- 
tradicted or  varied  by  proving  that  she,  in  fact,  became 
surety  for  Thomas  and  Truscott.  Such  evidence  would 
not  bo  admissible.  Construction  is  given  to  written  in- 
struments in  reference  to  the  subject  of  the  contract,  and 
in  the  light  of  surrounding  circumstances.  If  it  becomes 
necessary  to  ascertain  the  subject  matter  to  which  the 
contract  relates,  and  the  circumstances  connected  there- 
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withy  for  the  purpose  of  understanding  the  contract,  such 
subject  matter  or  circumstances  may  be  proved  by  parol, 
and  such  evidence  is  not  in  conflict  with  the  rule  touching 
parol  evidence  to  contradict  or  vary  written  instruments. 
{Greerd.  Uv.  §§  277,  278^  282,  284,  287  et  ieq.) 

Prior  to  the  execution  of  the  mortgage  in  question  cer- 
tain facts  existed.  The  mortgagee  held  certain  notes 
made  by  Thomas  and  indorsed  by  Truscott,  past  due,  and 
Truscott's  liability  had  become  absolutely  fixed ;  it  was 
no  longer  contingent  He  and  Thomas  were  both  the 
debtors  of  the  bank.  They  both  desired  an  extension  of 
the  time  of  payment,  and  negotiated  therefor.  The  cred- 
itor consented  to  give  time,  and  to  take  new  notes  made 
and  indorsed  as  the  past  due  notes  were,  in  case  further 
security  should  be  given.  These  facts  were  communicated 
to  the  plaintiff,  and  she^  was  requested  to  give  a  mortgage 
upon  her  lands,  and  she  consented.  The  condition  in  tho 
mortgage  is,  if  Edwin  Thomas,  his  heirs,  &c.  shall  and  do 
well  and  truly  pay  or  caase  to  be  paid  to  the  mortgagee 
certain  notes  made  by  Thomas  and  indorsed  by  Truscott, 
specifying  them,  and  to  which  the  mortgage  is  declared  a 
collateral  security,  then  the  mortgage  to  cease,  &c.  but  in 
case  of  non-payment  of  any  or  either  of  the  notes,  &c. 
then  the  whole  principal  to  be  due,  and  the  mortgagee 
may  enforce  payment  by  foreclosure. 

It  seems  to  me  that  by  this  instrument,  the  plaintiff 
pledged  her  lands  as  security  for  the  payment  of  the  debt 
owing  to  the  mortgagee,  which  then  existed  and  for  which 
both  Thomas  and  Truscott  were  absolutely  liable,  the  time 
for  paying  the  debt  being  extended,  and  its  exibtenco  evi- 
denced by  the  new  notes,  made  and  indorsed  as  the  notes 
then  held  by  the  bank  had  been  made  and  indorsed.  Tlie 
security  was  for  the  payment  of  the  debt  for  which  Thomas 
and  Truscott  were  liable.  True  the  condition  refers  to  a 
payment  by  Thomas,  but  further  on  it  is  expressly  declared 
that  the  mortgage  is  a  collateral  security  to  the  notes, 
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whicli  had  been  described  as  made  by  Thomas  and  indorsed 
by  Truscott  The  plaintiff's  property  could  only  be  taken 
"in  case  of  the  non-payment  of  any  or  either  of  the  said 
notes,"  &c.  A  payment  of  all  the  notes  by  Truscott  would 
have  relieved  her  property  from  the  pledge.  I  do  not 
think  that  Truscott  could  have  been  subrogated  to  the 
rights  of  the  bank.  It  is,  in  my  opinion,  too  narrow  a 
loonstruction  to  say  that  the  defendant  became  surety  for 
Thomas  alone.  True,  as  between  Thomas  and  Truscott, 
the  former  was  the  principal  debtor ;  as  to  the  bank  both 
were  absolutely  bound.  The  plaintiff  gave  the  mortgage 
to  secure  the  payment  of  the  debt.  I  think  the  referee 
came  to  the  correct  conclusion  in  finding  and  deciding 
that  the  plaintiff  made  and  executed  the  mortgage  for  the 
benefit  and  as  surety  for  both  'Thomas  and  the  defendant, 
and  as  collateral  security  to  the  notes,  as  made  and  in- 
dorsed. 

I  do  not  think  that  any  error  was  committed  in  the 
admission  of  evidence.  Thomas  communicated  to  the 
plaintiff  the  facts,  and  applied  to  her  to  give  the  mortgage, 
expressing  the  opinion  that  there  was  no  danger  of  her 
losing  her  property;  that  he  thought  they  would  be  able 
to  pay  the  paper;  and  he  told  her  how  the  notes  were  to 
be  made,  and  they  were  so  made.  There  is  nothing  here 
contradicting  or  varying  the  terms  or  legal  effect  of  the 
mortgage  as  properly  construed,  in  the  light  of  conceded 
surrounding  circumstances. 

The  judgment  should  be  affirmed,  with  costs  of  the 
appeal. 

[Ebib  Gbkbbal  Tbbm,  February  8,  1869.  Marvin,  Lamont  and  Barker, 
Justices.] 
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B  teems  that  the  extraordinary  liability  of  the  proprietors  of  a  steamboaf,  as 
common  carriers  o2  freight,  ceases  when  the  goods  transported  by  them  are 
landed  on  the  wharf,  at  the  plaos  of  destination,  and  are  ready  for  delirery ; 
that  thenceforth  they  are  liable  only  for  ordinary  care;  and  that  the  law 
does  not  require  fi*om  that  class  of  carriers  a  notice  to  consignees  of  llie 
arrival  of  the  goods  carried. 

But  the  evidence  may  establish  a  coarse  of  business  between  the  parties  with 
respect  to  the  mode  of  delivering  goods,  which  will  govern  the  liability  of 
the  carriers  in  any  particular  case. 

The  plaintifb  had  been  accustomed,  for  many  years,  to  receive  goods,  at  New  j 

Tork  by  the  defendant's  steamboats,  as  often  as  once  a  week.    Such  boats  | 

arrived  in  New  York,  each  day,  at  stated  hours,  momhig  and  evening.  j 

Upon  the  arrival  of  the  boat,  each  trip,  the  goods  on  board  were  landed  on 
the  defendant's  wharf,  and  placed  in  charge  of  trustworthy  persons  employed 
by  them  to  take  care  of  and  deliver  the  goods  to  the  consignees,  and  collect 
the  freight,  and  the  boat  then  started  upon  her  return  trip.  The  plaintiffs 
always  sent  their  own  cannan  to  the  wharf,  for  their  goods,  soon  after  the 
arrival  of  the  boat,  and  there  received  them  from  the  persons  so  employed 
by  the  defendants. 

Sdd  that  a  delivery  of  goods  consigned  to  the  plain tifik,  upon  the  wharf,  in 
the  usual  way,  and  the  lapse  of  a  reasonable  time  for  the  plaintlfib  to  take 
away  or  r^ect  the  goods  terminated. the  extraordinary  liability  of  the  de- 
fendants as  common  carriers,  for  the  reason  that  their  contract  had  been 
performed  by  a  carriage  of  the  goods  safely  to  the  point  of  ultimate  desti- 
nation, and  a  delivery  thereof  at  the  appointed  place  of  delivery.  That 
after  those  acts,  the  defendants  must  be  deemed  to  have  renounced  their 
liability  as  common  carriers  and  assumed  that  of  wharfingers,  and  they 
could  be  held  liable  only  for  actual  negligence. 

Accordingly,  where  goods  consigned  to  the  plaintlflSt,  after  being  transported 
fh>m  New  Haven  to  New  York  upon  a  boat  of  the  defendants,  were  landed 
upon  the  wharf,  at  the  latter  place,  early  in  the  morning  of  July  4th,  where 
they  remained,  without  being  called  for  by  the  plaintiffs,  until  about  two 
o'clock  a.  m.  of  July  6,  when  they  were  destroyed  by  an  accidental  fire ; 
Mdd  that  the  defendants  were  not  liable  for  the  value  of  the  goods. 

Where  the  contract,  in  terms,  or  as  affected  by  the  usage  of  trade,  is  to  deliver 
the  goods  at  the  wharf,  notice  to  the  consignee,  of  their  arrival,  is  not  neces- 
sary. It  is  not  itself  an  act  of  delivery,  or  equivalent  or  even  akin  to  it. 
It  is  a  substitute  for  it,  arbitrarily  created. 

If  usage  requires  notice  to  be  given  to  the  consignee,  the  f)ict  that  the  str>re 
of  the  latter  was  closed  the  whole  of  the  day  on  which  the  goods  arrived, 
and  untfl  after  they  had  been  destroyed,  will  excuse  the  carriers  from  giving 
sach  notice.  They  are  not  bound  to  go  beyond  the  usage,  and  seek  the 
GoniSgnees  elsewhere  than  at  their  place  of  business. 
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The  facts  that  goods  arrive  on  the  4th  of  July  is  immaterial ;  that  not  being  a 
holiday  in  any  sense  which  affects  an  action  brought  to  enforce  the  liability 
of  common  carriers  as  such. 

THIS  action  was  brought  against  the  defendants,  as  com- 
mon carriers,  to  recover  for  the  loss  of  certain  leather 
received  by  them  for  transportation  from  New  Haven  to 
New  York.  The  plaintiffs  were  the  agents  of  the  tanneries 
of  Homer  Ely  and  Cotton  Ely,  of  Ashley ville,  in  Massa- 
chusetts, the  consignors  of  the  property,  and  sued  as  their 
assignees.  The  leather  was  delivered  at  Springfield, 
Massachusetts,  to  the  Hartford  and  New  Haven  Railroad 
Company,  and  by  that  company  delivered  at  New  Haven,  on 
on  the  3d  July  to  the  defendant's  steamer,  Continentalj 
which  arrived  at  her  pier  in  New  York,  at  her  usual  hour, 
early  in  the  morning  of  July  4  The  cargo  of  the  vessel, 
including  this  leather,  was  all  put  on  the  wharf  by  eight 
o'clock,  A.  M.  ready  to  be  taken  away  by  the  various  con- 
signees, and  persons  were  in  attendance  during  the  day  to 
make  deliveries  of  goods.  No  one  called  for  the  leather, 
and  about  2  a.  m.  of  July  5th,  an  accidental  fire  destroyed 
the  cargo  left  upon  the  pier.  The  leather  was  marked 
and  addressed,  "  H.  G.  Ely  &  Sanger,  2  Jacob  street,  New 
York."  There  was  no  bill  of  lading  or  shipping  receipt 
given.  The  plaintiffs  had  been  in  the  habit  of  receiving 
leather  from  these  tanneries  by  the  defendants'  line,  for 
some  years,  as- often  as  once  a  week,  and  generally  re- 
ceived from  the  consignors  advices  by  mail  of  the  ship- 
ments. The  letters  advising  of  the  shipments  in  question 
were  mailed  at  Ashleyville,  where  the  consignors  resided, 
instead  of  Springfield,  where  the  goods  were  put  on  the 
cars,  and  did  not  reach  the  plaintiff's  till  after  the  fire. 
Sometimes,  letters  from  Ashleyville  were  a  week  in  coming. 
The  plaintiffs  kept  a  cartman,  who  was  in  the  habit  of 
calling  at  the  pier  of  the  defendants  and  taking  away  the 
leather  when  it  arrived.  He  was  not  on  duty  at  all  on  the 
4th  of  July.    There  was  some  discrepancy  in  the  evidence 
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as  to  the  practice  of  notifying  the  consignees.  The  plain- 
tiff,  Ely,  testified  that  the  defendants  had  always  sent  no- 
tice of  the  arrival  of  goods,  and  that  he  then  sent  the  cart- 
man  for  them ;  but  the  defendants'  witnesses  testified  that 
notices  were  not  given  to  parties  in  New  York,  who  were 
Hie  habit  of  sending  for  their  own  goods,  except  sometimes 
at  the  request  of  the  cartmenf  and  for  their  convenience, 
and  these  notices,  when  given,  were  given  by  Low  &  Rob- 
erts. They  were  licensed  cartmen  in  New  York ;  they 
had  an  office  on  the  defendants'  pier,  and  on  the  arrival 
of  the  boats  received  the  whole  freight  list,  sorted  the 
cargo,  and  carted  such  of  it  as  was  addressed  to  parties  in 
the  cily  not  in  the  habit  of  sending  for  their  goods ;  such 
as  was  to  go  to  some  connecting  line,  they  carted,  unless 
it  was  addressed  to  the  care  of  other  cartmen.  On  all  the 
goods  they  carted  they  charged  cartage,  in  which  the  de- 
fendants had  no  interest.  Low  &  Roberts  were  allowed 
their  office  on  the  pier,  free  of  rent,  and  in  consideration 
of  this,  and  the  opportunity  of  cartage,  they  attended  to 
the  sorting  and  delivery  of  cargo,  and  collected  the  freight 
money  for  the  defendants.  The  defendants*  hne  of  boats 
had  been  long  established,  their  pier  was  No.  25  East  river, 
the  boats  arrived  twice  a  day,  morning  and  evening,  and 
the  plaintiffs  had  known  the  times  of  their  arrival  and  their 
regular  order,  for  several  years.  The  assignments  of  the 
cause  of  action  were  made  to  the  plaintiffs  without  consid- 
eration, and  solely  to  enable  suit  to  be  brought  in  their 
names.  They  had  no  pecuniary  interest  in  the  claims,  and 
on  this  ground  the  defendants  objected  that  the  action  was 
improperly  brought  This  point  was  overruled,  but  a  ver- 
dict was  directed  for  the  defendants,  on  the  ground  that 
their  special  liability  as  carriers  had  ceased  at  the  time  of 
the  fire. 

The  exceptions  were  ordered  to  be  heard  at  the  general 
term,  in  the  first  instance. 

Voi^  mi.  14 
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Smith  ^  Woodward,  for  the  plaintiffs.  I.  The  action  was 
properly  brought  in  the  name  of  the  plaintiffs.  The 
legal  title  to  the  claims  being  in  them  under  the  assign- 
ments, they  were  the  real  parties  in  interest  within  the 
meaning  and  intent  of  section  111  of  the  Code.  (Arthur 
V.  BroohSy  14  Barh.  533.  Richardson  v.  Meadj  27  id.  179. 
Merrick  v.  Brainardy  38  id.  574.  Oummings  v.  MorriSy  25 
N.  T.  Rep.  625.) 

n.  The  liability  of  the  defendants  as  common  carriers, 
for  loss  by  fire,  continued  until  the  delivery  of  the  goods 
to  the  plaintiffs.  A  delivery  at  the  wharf  must  have  been 
to  some  person  authorized  by  the  plaintiffs  to  receive  them, 
or  due  notice  must  nave  been  given  to  them  of  the  time 
and  place  of  delivery.  (2  Kent's  Com,  605.  Sto^^y  on  Bail. 
§§  507,  511,  528 ;  see  also  §§  543,  544,  545.  Miller  v.  Steam 
Nov.  Oo.y  10  N.  T.  Rep,  431.  Ostrander  v.  Brown,  15  John: 
.  39.  Heron  v.  Ship  Oraftony  OlcotVs  Rep.  43.  Price  v.  PoweU, 
3  Oomst  322.  Goold  v.  Chapiny  20  N.  Y.  Rep.  259.  Ladue 
V.  Oriffithy  25  id.  364  McDonald  v.  Western  Railroad  Co. 
34  id.  497.  Fenner  v.  Buffalo  and  State  Line  Railroad  Co., 
46 -BarJ.  103.) 

UL  To  make  a  delivery  on  the  wharf  a  substitute  for 
personal  delivery,  and  to  excuse  the  defendants  from 
giving  notice  to  the  plaintiffs,  so  as  to  exempt  them  from 
liability  for  loss  by  fire  on  the  wharf,  they  must  prove,  by 
clear  and  satisfactory  evidence,  the  existence  of  a  long 
continued  and  notorious  custom  for  vessels  to  deliver,  and 
consignees  to  receive,  goods  on  the  wharf  without  notice. 
1.  There  is  no  evidence  of  any  such  custom  in  this  case; 
on  the  contrary,  it  appears,  from  the  testimony  of  the  de- 
fendants, that  they  have  been  doing  business  with  the 
plaintiffs  for  years  under  a  uniform  custom  for  the  defend- 
ants to  give  notice  of  the  arrival  of  goods  consigned  to  the 
plaintiffs ;  that  the  plaintiffs  have  always  waited  for  such 
notice,  before  they  sent  for  their  goods,  and  they  had  a  right 
to  such  notice,  before  the  defendants  could  be  relieved  from 
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their  responsibility,  as  common  carriers,  to  deliver  the  goods. 
{AngeU  an  Carriers,  §§  230,  281,  282,  287.  The  Schooner 
Reside  v.  Sumner^  567.  CHhson  v.  Chdvery  17  Wend.  305.) 
IV.  The  4th  of  July  was  a  national  and  state  holiday, 
on  which  places  of  business  are  usually  closed,  and  no 
business  was  done  on  that  day.  No  notice  of  the  arrivtl 
of  goods,  and  no  goods  were  sent  out  by  the  defendants  on 
that  day.  The  placing  of  the  goods  upon  the  wharf  of  the 
defendants  on  that  day,  and  under  such  circumstances, 
cannot,  in  law,  be  deemed  a  delivery  to  the  plaintiffs,  so 
as  to  discharge  the  defendants  from  loss  by  fire  on  the 
whar£  (2  £.  i9. 285,  §  54.  Zat0«  o/ 1830,  p.  396,  §  39.  Id. 
1849,  p.  392.  Id.  1865,  261.  Richards  v.  (foddard,  23 
Eaw.  U.  8.  28.) 

S.  P.  Nashj  for  the  defendants.  I.  Carriers  by  railroad 
or  steamboat,  whose  routes  end  at  known  depots  or 
wharves,  their  cars  or  boats  arriving  at  regular  times,  are 
discharged  from  their  special  Uability  as  carriers,  as  soon  as 
the  goods  are  landed  at  their  destination,  and  ready  for 
delivery  to  the  consignees.  Their  subsequent  liability  is 
only  for  ordinary  care.  (Redfield  on  BaUways,  \st  ed.  249, 
259 ;  vol  2  of  2d  ed.  54, 55.  The  Norway  Plains  Co.  v.  The 
BosUmj  ^e.  BaUroadj  1  Gray,  263.  Thomas  v.  The  Boston, 
^e.  Baibroad  Co.j  10  Mete.  472.  Farm.  <k  Mech.  Bank  v. 
The  OhampUin  Transp.  Co.j  16  Verm.  Bep.  52.  S.  C.  18  id. 
131.  23t<il86.  20  J7£  i7«p.  404,  407.  II  Bich.  Law,  S.  C. 
337.)  1.  The  duty  of  making  personal  delivery  to  the 
consignee,  by  carts  or  otherwise,  has  never  been  applied 
to  this  class  of  carriers.  It  is  sometimes  said,  however, 
that  where  personal  delivery  is  not  made,  notice  that  the 
goods  are  ready  for  delivery,  is  necessary  in  order  to  ter- 
minate the  special  liability  of  carriers ;  but  no  such  rule  is 
established  in  this  state  in  respect  to  goods  arriving  under 
the  circumstances  above  stated.  Ostrander  v.  Brown,  (15 
John.  39,)  wi^  a  case  where  the  goods  arrived  by  sloop. 
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and  part  had  been  delivered.  One  chest  of  tea  was  lost  bj 
a  misdeliveiy,  and  the  carrier  claimed  thait  the  notice  had 
relieved  him  from  all  responsibility.  The  cUeta  of  the  case 
would  at  this  day  need  qualification,  (Qoold  v.  Ohapin,  20 
N.  T.  Bep.  259,  263 ;  atb^m  v.  Oulvery  17  Wend.  305 ;)  but 
the  decision  does  not.  conflict  with  the  point  here  made. 
Price  V.  Powell^  (3  Camst  322,)  was  also  a  case  of  an  occa- 
sional vessel,  a  brig  sailing  from  New  York  to  Wilming- 
ton, and  some  slabs  of  marble  were  found  broken,  the  next 
day  after  they  were  landed.  '^On  the  case  made,  the 
judge  was  clearly  right  in  charging  the  jury,  that  delivery 
at  the  wharf  was  not  sufficient  [to  discharge  the  carrier] 
without  notice  to  the  consignee."  (p.  326.)  2.  When  a 
carrier  receives  goods  to  bo  delivered  at  a  distant  point  by 
connecting  lines,  he  may  remain  liable  until  the  goods  are 
accepted  by,  and  not  merely  tendered  to  the  next  carrier; 
for  there  is  a  clear  distinction  between  the  obligations  of  a 
second  carrier  and  those  of  the  owner  himself.  (20  N.  Y. 
Bep.  263.)  A  tender  to  the  owner  or  consignee  always 
discharges  the  carrier.  The  cases  arising  as  between  con- 
necting carriers,  (Qoold  v.  Ohapin^  20  N.  T.  Bep.  259 :  Me^ 
Donald  v.  The  West.  BaUroad  Co.,  34  id.  497 ;  Blossom  v. 
Griffith,  8  Kern.  669 ;  Ladue  v.  Griffith,  25  N.  Y.  Bep.  364 ; 
Fenner  v.  Buffalo,  ^e.  Bailroad  Co.,  46  Barb.  103,)  do  not 
consequently  apply. 

II.  A  upage  for  the  consignee  to  leave  the  goods  till 
called  for,  terminates  the  carrier*s  special  responsibility. 
(Gibson  v.  Culver,  17  Wend.  305.)  An  arrangement  be<- 
tween  the  parties  for  a  similar  purpose  has  the  same  effect 
(Eathom  v.  Bly,  28  N.  Y.  Bep.  78.)  In  this  case,  the 
plaintifls,  with  imowledge  of  the  time  and  place  of  daily 
arrival  of  the  defendants'  boats,  sent  regularly  their  own 
cartinan  for  their  goods.  This  practice  was  a  waiver  of  any 
obligation  to  give  notice,  and  if  they  chose  to  let  their 
goods  lie  without  sending  for  them,  the  defendants  held 
them  under  the  liabilily  for  ordinary  care,  not  as  insurer^^ 
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In.  There  is  no  rule  of  law  requiring  notice.  Kotice 
tn  lieu  of  personal  delively  was  a  relaxation  growing  out 
of  new  methods  of  carriage^  and  the  necessities  of  business* 
It  was  sanctioned  by  the  courts^  not  as  a  new  and  rigid 
rule  applicable  to  all  cases^  like  a  statute,  but  as  a  just 
modification  of  a  previous  rule  which  the  changed  modes 
of  conveyance  had  rendered  inapplicable.  Notice  is  not 
necessaiy  to  a  passenger  coming  in  the  same  vessel  with 
his  goods  or  luggage.  In  such  case,  the  special  liability 
of  the  carrier  ceases,  after  the  property  is  ready  for  de- 
livery, as  soon  as  the  passenger  has  had  a  reasonable  time 
to  take  it  away.  (Roth  v.  Buffalo,  ^e.  Railroad  Co.^  34 
N.  Y.  Rep.  548.)  Here,  the  owners  of  the  goods  sent 
th|m  to  their  own  agents,  starting  their  transit  at  Spring- 
field, on  the  3d  of  July,  by  a  well  knoyvii  route  which  they 
had  used  for  years.  They  knew  when  they  should  arrive 
at  New  York.  A  letter  mailed  at  Springfield  would  have 
probably  reached  their  consignees  as  soon  as  the  goods 
reached  the  wharf,  but  they  chose  to  mail  their  advices  of 
the  shipment  from  a  country  town  with  less  frequent  miuls. 
A  telegram  would  have  reached  the  consignees  on  the  3d. 
The  plaintifib  are,  therefore,  chargeable  with  notice  and  * 
with  delay  in  sending  for  their  goods. 

TV.  The  plaintiff  cannot  claim  to  extend  the  liability  of 
the  defendants  as  insurers  over  the  4th  of  July,  into  the  6th, 
on  the  ground  of  the  4th  being  a  holiday.  It  is  not  a  day 
on  which  labor  is  unlawful.  The  plaintiffs  had  a  right  to 
close  their  store  if  they  chose,  but  no  greater  right  to  do 
so  than  the  defendants  to  store  the  goods  and  go  away. 
If  the  plaintiffs  chose  to  leave  their  goods  till  the  5th,  they 
lost  the  defendants'  responsibility  as  insurers,  and  retained 
only  that  of  ordinary  bailees.  {Richardson  v.  Goddard,  33 
Eow.  U.  8.  28.  Jones  v.  Norw.  and  N.  Y.  Transp.  Co.,  50 
Barb,  193, 194) 

V.  The  plaintiffs'  store  was  not  open,  nor  was  their  cart- 
man  on  duty  on  the  4th  July.    A  notice  would  therefore, 
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have  been  ineffctual.  The  point  of  want  of  notice,  there- 
fore, simply  resolves  itself  into  the  question,  whether  a  don^* 
signee  by  closing  his  business  on  a  holiday  can  extend  the 
liability  of  a  carrier  as  insurer  for  an  indefinite  period. 

VI.  The  fact  that  Low  and  Roberts  chose  to  accommo- 
date their  brother  cartmau  by  undertaking  to  send  him 
notices  and  so  save  him  useless  trips  to  the  boat,  can- 
not enlarge  the  liability  of  the  defendants* 

Vn.  If  the  goods  were  still  in  the  custody  of  the  de- 
fendants, as  carriers,  when  the  fire  occurred,  the  defend- 
ants were  exempt  from  liability  under  the  act  of  congress 
of  March  3,  1851.  {See  Moore  v.  Weet.  Tranep.  Co*,  24 
How.  U.  8.  1.     Walker  v.  The  Tranep.  Co.,  3  Wallace^  150,) 

t 

By  the  Courts  Gilbbrt,  J.  It  is  apparent  that  the  cir- 
cumstances in  which  the  harsh  and  rigid  rules  of  the 
common  law,  governing  the  liability  of  common  carriers, 
had  their  origin,  have  .greatly  changed,  and  that  some 
amelioration  of  these  rules  has  become  necessary  since  the 
introduction  of  steamboats,  railroads  and  the  electric  tele- 
graph. Courts,  mindful  of  this  necessity,  have  gradually 
modified  these  rules  in  accordance  with  their  views  of 
public  policy  and  individual  right.  The  precise  nature 
and  extent  of  this  modification,  however,  is  still  very 
uncertain,  and  an  attempt  to  reconcile  the  conflicting  deci- 
sions on  this  subject  would  be  fruitless.  If  it  were  neces- 
sary, we  should  be  inclined  to  hold  that,  independently  of 
the  usage  proved  in  this  case,  the  extraordinary  liability 
of  the  defendants  as  common  carriers  ceased  when  the 
goods  were  landed  on  the  wharf  and  wete  ready  for  deliv- 
ery ;  that  thenceforth  they  were  liable  only  for  ordinary 
care,  and  that  the  law  does  not  require  from  the  class  of  car- 
riers to  which  the  defendants  belong,  a  notice  to  consignees 
of  the  arrival  of  the  goods  carried.  Such  rule,  we  think, 
best  accords  with  sound  public  policy,  and  with  the  inten- 
tions of  the  parties  in  making  the  contract,  and  it  is  sus- 
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tained  by  the  more  judicious  of  the  recent  decisions  of  the 
courts  on  this  subject.  (Norway  Plains  Co.  v.  BoHoUy  ^c. 
E.  E.  Co.  1  Grat/y  263.  Thomas  v.  The  Same^  10  Mete.  472. 
Zarnib  v.  West.  E.  E.  Co.y  7  AUetiy  98.  Northrup  v*  Sj/ra- 
vusej  ^0.  E.  JS.  Co.y  Court  of  Appeals,  Marchy  1867.)  But 
Tve  are  of  opinion  that  the  evidence  clearly  establishes  a 
course  of  business  between  the  parties  in  relation  to  the 
mode  of  delivering  goods^  which  must  govern  the  liability 
of  the  defendants  in  this  case.  The  plaintiffs  had  been 
accustomed,  for  many  years,  to  receive  goods  by  the  de- 
fendants' boats  as  often  as  once  a  week.  These  boats 
arrived  in  New  York  each  day  at  stated  hours,  morning 
and  evening.  Upon  the  arrival  of  the  boat  each  trip,  the 
goods  on  board  were  landed  on  the  defendants'  wharf,  and 
placed  in  charge  of  trustworthy  persons,  employed  by  them 
to  take  care  of,  and  deliver  the  goods  to  the  consignees, 
and  collect  the  freight,  and  the  boat  then  started  upon  her 
return  trip.  The  plaintiffs  always  sent  their  own  cartman 
to  the  wharf  for  their  goods,  soon  after  the  arrival  of  the 
boat,  and  there  received  them  from  the  persons  so  em- 
ployed by  the  defendants.  A  delivery  upon  the  wharf, 
therefore,  in  the  usual  way,  and  the  lapse  of  a  reasonable 
time  for  the  plaintiffs  to  take  away  or  reject  the  goods, 
terminated  the  extraordinary  liability  of  the  defendants  as 
common  carriers,  for  the  reason  that  their  contract  had 
been  performed  by  a  carriage  of  the  goods  safely  to  the 
point  of  ultimate  destination,  and  a  delivery  thereof  at  the 
appointed  place  of  delivery.  After  those  acts,  the  defend- 
ants must  be  deemed  to  have  renounced  their  liability  as 
common  carriers  and  assumed  that  of  wharfingers,  and  they 
could  be  held  liable  only  for  actual  negligence.  (Hyde  v. 
Trent  Nav.  Co.,  5  T.  R.  397,  per  Buller  J.  Gatliffe  v.  Bourne^ 
4  Bing.  314.  8.  C  1  Scott,  N.  E.  1,  and  8  id.  604.  Ahh. 
on  Shipping,  5th  Am.  ed.  463.  Gibson  v.  Culver,  17  Wend. 
305.  Goold  V.  Chapin,  20  N.  F.  Eep.  259,  per  Strong,  J. 
Sathom  v.  My,  28  id.  78.) 
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It  is  not  contended  on  the  part  of  the  plaintiffs  that  there 
was  any  negligence  on  the  part  of  the  defendants. 

It  18,  however,  urged  by  the  learned  counsel  for  the 
plaintiff,  that  the  defendants*  liability  as  common  carriers 
continued  until  after  the  loss  of  the  goods,  because  accord- 
ing to  the  course  of  business  referred  to,  a  notice  should 
have  been  given  to  the  plaintiff  of  the  arrival  of  the  goods. 
As  before  intimated,  where  the  contract  in  terms,  or  as 
affected  by  the  usage  of  trade,  is  to  deliver  the  goods  at 
the  wharf,  notice  is  not  necessary.  It  is  not  itself  an  act 
of  delivery,  or  equivalent  or  even  akin  to  it.  It  is  a  sub- 
stitute for  it  arbitrarily  created*  There  waB  perhaps 
enough  evidence  that  the  duty  of  sending  a  notice  to  the 
plidntiff 's  store  of  the  arrival  of  their  goods  formed  a  part 
of  the  usage  in  this  case,  to  require  the  submission  of  that 
question  to  the  jury,  if  it  had  been  material  to  the  deter- 
mination of  the  case.  But  we  are  of  opinion  that  if  the 
fact  were  so,  the  plaintiff's  store  having  been  closed  the 
whole  of  the  day  on  which  the  goods  arrived,  and  until 
after  the  goods  had  been  destroyed,  the  defendants  were 
excused  from  giving  the  notice.  Absence  of  the  consignee 
dispenses  with  notice.  {Fisk  v.  Newton^  1  Denio^  A57 
Northrup  v.  Syracuse^  dc.  R,  B.  Co.  supra.)  The  defend- 
ants were  under  no  obligation  to  go  beyond  the  usage 
alleged,  and  seek  the  plaintiffs'  elsewhere  than  at  their 
store. 

The  fourth  of  July  was  not  a  holiday  in  any  sense  which 
affects  this  case. 

The  judgment  should  be  affirmed. 

[KivoB  Qbubbal  Tbbm,  February  10,  1869.    /.  F,  Barnard,  Gilbert  and 

Tegspm,  Justices.] 

I 


MONROE—MARCH,  1869.  217 

V 


Wabham  Brown  and  others,  appellants,  v9,  ChaRlottb  H* 

Brown,  executrix,  &c.  respondent 

The  statute  prOTides  how  the  accoant  of  an  executor  shall  be  rendered,  upon 
any  accounting  before  the  surrogate,  and  what  examination  may  be  had, 
(2  S,  8,  92,  (  64,)  and  when  the  settlement  appears  to  have  beet  final,  and 
all  the  parties  interested  to  have  been  before  the  surrogate,  the  presumption 
must  be  that  Qm  settlement  embraoed  erery  thing  which  was  a  proper  8ut>' 
ject  of  inquiry. 

Whore,  upon  a  proceeding  before  the  surrogate  to  compel  a  final  accounting! 
by  an  executrix,  it  appeared  that  several  years  previously,  upon  the  petitioh 
of  the  executrix  for  a  final  settlement  of  her  accounts,  citations  were  issued 
to  sll  the  parties  interested,  and  an  accounting  had ;  that  the  same  parties 
who  appeared  in  the  second  proceeding,  appeared  on  that  occasion  by  coun- 
sel, and  were  heard  before  the  surrogate ;  and  a  final  decree  Was  made 
thereon  by  the  surrogate,  lh)m  which  such  parties  did  not  appeal ;  lleld  that 
the  settlement  of  the  executrix's  account  in  such  previous  proceeding  was 
to  be  deemed  final  and  conclusive  as  to  all  matters  up  to  the  time  when  it 
was  made,  and  was  therefore  the  proper  basis  for  the  accounting  to  be  had 
in  the  second  proceeding ;  and  the  executrix  was  not  bound  to  go  behind  it« 

Such  former  settlement  would  not  be  conclusive,  however,  if  it  were  made  to 
appear,  affirmatively,  that  there  were  other  assets  which  had  come  to  the 
bands  of  the  executrix  properly  chargeable  to  her,  and  which  were  not 
embraced  in  the  account.    Fer  Jottlrsoir,  J. 

The  statute  does  not  declare  that  such  settement  shall  be  conclusive  as  to  the 
assets  which  have  come  to  the  hands  of  the  executor.  But  as  that  is  a 
proper  subject  of  inquiry,  upon  eVery  such  settlement,  it  should  be  deemed 
to  have  been  made,  and  the  decree  founded  upon  the  accounting  be  so  far 
conclusive  as  to  form  the  basis  of  a  further  final  accounting,  unless  some- 
thing is  shown  to  have  been  in  the  hands  of  such  executor  as  assets,  which 
should  have  been  accounted  for,  but  was  not.    Per  Johnson,  J. 

THIS  is  an  appeal  from  a  decree  of  the  surrogate  of 
'  Monroe  county,  entered  October  23,  1867,  upon  the 
final  accounting  of  the  respondent  as  sole  executrix  of,  &c. 
of  Matthew  Brown,  deceased. 

The  testator  died  December  28,  1851,  The  decree  of 
the  surrogate  adjudged  the  sum  of  $7150.54,  to  be  due  to 
the  executrix,  which  sum,  together  with  the  costs,  was 
ordered  to  be  paid  to  her  out  of  the  assets.  The  petition 
of  appeal  alleged  that  letters  testamentary  were  issued  to 
the  respondent  on  the  15th  day  of  March,  1852.     That  the 
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appellants  are  residuary  legatees,  mentioned  in  said  will. 
That  on  or  about  the  20th  day  of  March,  1867,  the  respond- 
ent made  application  to  the  surrogate  for  a  final  settlement 
of  her  accounts  as  such  executrix,  which  was  ordered,  and 
citations  duly  issued.  That  thereupon  an  account  was 
rendered  to  the  surrogate  by  said  executrix,  which  being 
unsatisfietctory  to  the  petitioners  the  same  was  controverted 
by  them.  And  upon  the  issues  formed  the  respective 
parties  proceeded  before  the  said  surrogate  to  take  the 
evidence,  written  and  oral,  on  the  part  of  the  appellants  to 
impeach,  and  on  the  part  of  the  respondent  to  sustain^  their 
ailegations  on  such  accounting.  That  after  the  said  proof 
was  taken,  a  hearing  was  had  before  such  surrogate,  and 
a  sentence  or  decree  was  pronounced  by  him  on  the  23d 
day  of  October,  1867,  affirming  the  said  account;  and  the 
appellants  being  advised  that  the  said  sentence  or  decree 
was  erroneous,  had  appealed  therefrom  to  this  court,  and 
among  grounds  of  error  the  following  were  stated :  The 
surrogate  held  and  decided  that  the  accounting  of  1861 
was  final  and  conclusive  as  rendered,  and  could  not  be 
opened.  The  surrogate  declined  to  investigate  any  of  the 
matters  included  in  that  account,  and  matters  occurring 
prior  to  its  rendition.  The  surrogate  declined  to  charge 
the  executrix  with  property  received  prior  to  that  account- 
ing, and  not  accounted  for  in  the  accounts.  The  appel- 
lants insisted  that  the  respondent  should  make  and  file 
an  inventory  of  the  personal  property  received  by  her,  and 
a  schedule  of  the  real  estate.  The  surrogate  declined  so 
to  hold.  The  appellants  claimed  that  certain  items  of  the 
accounts  rendered,  should  be  disallowed.  The  surrogate 
held  the  contrary.  The  surrogate  allowed  to  the  executrix 
the  annuity  of  $706  for  the  year  1867,  and  at  the  same 
time  the  legacj  of  810,000. 

The  named  respondent,  in  her  answer  to  the  petition  of 
appeal,  stated: 

First  She  admitted  her*  appointment  as  executrix  of  the 
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last  will  and  testament  of  said  Matthew  Brown ;  that  the 
appellants  are  residuary  legatees  under  said  last  will  and 
testament ;  that  she  (the  respondent)  made  application  for 
a  final  settlement  of  her  accounts  as  such  executrix,  on  or 
about  March  20, 1867^  and  that  thereafter  such  accounting 
was  had  and  proofs  given  relating  to  the  whole  period 
covered  by  the  trust  power  so  exercised  by  her  since  the 
decease  of-  said  Matthew  Brown;  and  that  upon  the 
coming  in  of  the  auditor's  report  relating  thereto,  and 
based  upon  all  such  proofs,  a  decree  was  pronounced  by 
the  surrogate  as  stated  in  said  petition. 

SeeancL  The  respondent  denied  that  the  surrogate  &iled 
to  examine  and  adjudicate  upon  the  matters  of  account 
relating  to  said  estate  prior  to  January,  1861  ;^  but,  on  the 
contrary,  she  stated  that  the  appellants  offered  proofs 
which  were  duly  passed  upon  and  considered,  affecting 
the  property  and  assets  received  by  the  respondent  since 
the  decease  of  the  testator. 

Third.  The  respondent  admitted  that  the  surrogate  did 
not  insist  that  she  should  file  an  inventory  and  schedule 
of  the  personal  property  and  real  estate  received  by  her  in 
any  other  manner  or  form  than  as  stated,  and  defined 
specifically  in  the  proofs  upon  which  the  said  surrogate 
passed,  and  which  were  considered  by  him  as  the  basis  of 
his  decree  entered  upon  such  final  account 

Fourth.  The  respondent  admitted  that  the  claim  of  the 
appellants  in  reference  to  the  first  nine  items  of  the  account 
as  filed,  and  also  to  the  annuity  of  $70  for  the  year  1867, 
was  made  as  stated  in  said  petition ;  and  also  admitted  the 
finding  of  the  surrogate  in  affirmance  of  the  auditor's 
decision  in  favor  of  the  respondent. 

The  respondent  insisted  that  all  the^ findings  embodied 
in  said  decree  were  just  and  correct,  and  she  asked  that 
the  same  be  affirmed  and  declared  conclusive  in  all  respects 
by  this  court,  and  with  such  further,  other  or  different 
relief  or  remedy  as  might  be  juBt  in  her  favor. 
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■  - 

0.  B.  Clarh^  for  the  appellants. 
DeL,  Orittendeny  for  the  respondeDt. 

By  the  Oourt^  Johnbon,  J.  This  appeal  is  from  the 
decree  of  the  surrogate  upon  a  final  accounting  by  the 
defendant ;  and  one  of  the  principal  questions  in  the  case 
is,  whether  the  accoiviting  in  question  was  properly  made 
upon  the  basis  of  a  former  final  accounting  in  1861,  or 
whether  it  should  not  have  gone  back  to  the  commence^ 
ment  of  the  defendant's  trust,  as  executor,  and  embraced 
the  whole  subject  of  assets,  charges  and  credits.  I  am 
clearly  of  the  opinion  that  the  settlement  of  1861,  was  the 
proper  basis  of  this  settlement,  and  that  it  was  not  neces* 
sary  for  the  defendant  to  go  behind  it,  for  any  purpose,  by 
reason  of  any  thing  which  appears  in  the  case  upon  this 
appeal.  That  was  a  final  settlement,  by  the  very  terms  of 
the  decree,  and  the  proceeding  was  instituted  for  the  pur- 
pose of  having  it  final.  Citations  were  issued  to  all  the 
parties  interested ;  and  the  same  parties  who  appear  here, 
then  appeared  by  counsel,  and  were  heard  before  the  sur^ 
rogate  in  respect  to  all  matters  embraced  in  such  account^ 
ing.  A  final  decree  was  made  thereupon  by  the  surrogate, 
which  t^ie  appellants  did  not  appeal  from,  but  sufiered  to 
remain  as  such  final  decree.  The  statute  provides  how 
the  account  shall  be  rendered  upon  any  accounting,  and 
what  examination  may  be  had.     (2  li,  S*  92,  §  54.) 

And  where  the  settlement  appears  to  have  been  final, 
and  all  the  parties  interested  to  have  been  before  the  sur* 
rogate,  the  presumption  must  be  that  the  settlement  em- 
braced every  thing  which  was  the  proper  subject  of  inquiry. 
(President,  ^c,  qf  Bank  of  Paughkeepsie  v.  ITaahrotick,  2  Seld, 
216.  Glover  v.  SoUey,  2  Brad.  291.  2  72.  S.  94,  §  65.) 
This  section  declares  as  to  what  subjects  it  shall  be  con- 
clusive. It  would  not,  I  think,  be  held  conclusive,  in  case 
it  could  be  made  to  appdar  affirmatively  that  there  were 
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oiher  assets  which  had  come  to  the  hands  of  the  executor 
or  administrator,  properly  chargeable  to  him,  and  which 
had  not  been  embraced  in  the  account  This  opinion  was 
expressed  in  President^  ^c.  of  Sank  of  Poughheepm  v.  Hai- 
hrcuehy  above  cited.  The  section  of  the  statute  referred 
to  does  not  declare  that  such  settlement  shall  be  conclu* 
sive  as  to  the  assets  which  have  come  to  the  hands  of  the 
executor  or  administrator.  But  as  that  is  a  proper  subject 
of  inquiry  upon  every  such  settlement,  it  should  be  deemed 
to  have  been  made,  and  the  decree  founded  upon  the 
accounting  be  so  far  conclusive  as  to  form  the  basis  of  a 
further  final  accounting,  unless  something  is  shown  to 
have  been  in  the  hands  of  such  executor  or  administrator, 
as  assets,  which  should  have  been  accounted  for,  but  was 
not  Here  nothing  is  shown,  but  the  point  is,  that  the  de- 
fendant should  have  gone  back  to  the  commencement  as 
matter  of  course.  I  am  of  the  opinion,  therefore,  that 
both  the  auditor  and  the  surrogate  were  right  in  holding 
that  the  decree  on  the  final  accounting  in  1861  was  conclu- 
sive, as  the  case  stood.  The  auditor,  in  his  report,  says, 
*'  there  is  nothing  upon  the  face  of  the  account  or  in  any 
proof  made  before  me,  which  cast  any  suspicion  of  inaccu- 
racy or  mistake,  much  less  of  fraudulent  intent  in  the 
matters  covered ''  by  such  accounting.  -  It  appears  affirm- 
atively, by  the  decree  and  the  abstract  of  the  accounts 
filed,  that  an  account  of  assets  was  then  rendered  by  the 
defendant 

The  next  question  of  most  considerable  impoii;ance, 
relates  to  the  allowance  of  the  charge  of  $700  a  year,  paid 
as  an  annuity  under  the  provisions  of  the  will.  It  is  for 
the  appellants  to  show  that  this  was  erroneous.  There  is 
no  copy  of  the  will  before  us,  aLd  I  do  not  see  how  wo 
can  pronounce  that  allowance  erroneous  without  knowing 
definitely  and  precisely  what  were  the  terms  and  condi- 
tions  of  the  will,  under  which  the  payment  is  claimed  to 
have  been  made. 
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From,  the  etatement  in  the  report  of  the  aaditor  in 
regard  to  the  terms  and  conditions  of  the  will  in  that 
respect,  and  also  in  regard  to  the  condition  of  the  estate 
while  such  payments  were  heing  from  year  to  year  made, 
I  do  not  see  but  they  were  properly  made.  At  all  events, 
there  is  not  enough  appearing  to  enable  the  court  to  pro- 
nounce them  improper  and  unauthorized. 

Items  one  and  two  in  statement  B.  were  properly  allowed 
as  credits,  as  the  defendant  in  statement  A.  had  charged 
herself  with  the  whole  rent  as  though  the  whole  had  been 
received.  The  next  four  iteAia  in  statement  B.  under  date 
of  Januaiy  9, 1861,  for  taxes  paid,  seem  to  have  been  prop* 
eriy  allowed,  as  the  auditor  has  found  that  they  are  not 
the  same  allowed  in  the  settlement  of  1861,  but  that  those 
charges  then  allowed  were  for  taxes  of  previous  years,  paid 
in  1861. 

The  defendant's  exception  to  the  disallowance  of  the 
credit  to  her,  of  $34.80  for  sodding  the  burial  lot  in  Mount 
Hope  Cemetery,  belonging  to  the  estate,  cannot  prevail, 
or  indeed  be  considered.  There  being  no  copy  of  the 
will  m  the  case,  it  is  impossible  for  the  court  to  determine 
whether  it  was  a  proper  charge  or  not  On  the  whole,  I 
do  not  find  any  error  which  would  justify  a  reversal  or 
modification  of  the  decree.  It  must,  therefore,  be  affirmed, 
with  costs  of  the  appeal. 

[MovRoi  Gbnbsal  Txrx,  March  1,  I860.    £,  J),  Smitkj  Johmm  and  /.  C. 
Smithi  Justices.] 
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Tab  Oenesbe  Valley  National  Bank  vs.  The  Board 
OP  Supervisors  op  Livingston  County. 

No  action  will  lie  to  recover  of  a  county,  or  of  a  municipHl  corporation,  money 
collected  or  received  aiK>n  or  for  a  tax  based  upon  an  erroneous  assesitment. 

If  the  assessors  have  acquired  no  junsdiction,  of  the  t>erson,  (he  case  of  Mygatt 
y.  Th$  Supervisor »  of  Chtnango^  (11  K.  T.  Rep.  563,)  still  ^ves  an  action 
against  them;  bat,  when  they  have  such  jurisdlcUon,  no  suit  can  be  main- 
tained against  any  person  for  the  imposition  or  collection  of  a  tax  errone- 
ouAly  imposed. 

Where  assessors,  having  jurisdiction  of  a  bank,  and  of  the  subject  matter,  the 
description,  amount  and  value  of  its  property  liable  to  taxation,  assess  such 
iMink  at  the  full  amount  of  its  capital,  they,  in  so  doing,  act  within  their 
Jurisdiction,  and  if  they  err,  the  error  is  a  judicial  one,  which  can  be  reviewed 
upon  certiorari,  but  clearly  cannot  be  reviewed  in  a  collateral  suit  or  pro- 
eeeding. 

ACTION  to  recover  from  the  county  of  Livingston  a 
portion  of  two  several  taxes  paid  by  the  plaintiff  to 
the  collector  of  the  town  of  Qeneseo,  which  taxes  were 
based  upon  the  annaal  assessment  of  said  town,  for  the 
year  18649  duly  made  and  returned  to  the  board  of  super- 
visors. The  action  was  tried  at  the  Livingston  circuit  in 
November,  1867,  before  a  justice  of  this  court,  without  a 
jury,  who  found  as  facts : 

That  the  plaintiff  is  a  banking  association  and  corpora- 
tion, organized  and  existing  under  and  by  virtue  of  the 
provisions  of  an  act  of  congress  of  the  United  States, 
^entitled  "An  act  to  provide  a  national  currency,  secured 
by  a  pledge  of  United  States  stock,  and  to  provide  for 
the  circulation  and  redemption  thereof,"  approved  June, 
1864,  and  is  located  ^nd  doing  business  as  such  at  the  vil- 
lage of  Geneseo,  in  the  county  of  Livingston  and  state 
of  iNTew  York,  and  has  been  such  banking  association  and 
corporation  since  about  the  14th  day  of  March,  1865,  ajid 
is  the  successor  of,  and  has  succeeded  to  all  the  property 
and  rights  in  action  of  the  Oenesee  Yalley  Bank,  which, 
prior  to  the  said  14th  day  of  March  was,  and  since  the 
year  1851  had  been  a  banking  association  and  corporation. 
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organized  and  existing  under  and  by  virtue  of  the  public 
laws  of  the  state  of  New  York,  which  authorized  the 
business  of  banking,  and  was  located  and  did  business  at 
the  said  village  of  Geneseo.  That  the  said  plaintifi'  became 
such  successor  of  the  Genesee  Valley  Bank  under  and  in 
pursuance  of  an  act  of  the  legislature  of  the  state  of  JNTew 
York,  entitled  ^^An  act  enabling  the  banks  of  this  state 
to  become  associations  for  the  purpose  of  banking  under 
the  laws  of  the  United  States/'  passed  March  9,  1865. 
That  in  the  month  of  August,  1864,  the  capital  stock  of 
the  said  the  Genesee  Valley  Bank  was  $150,000.  That 
said  capital  stock  consisted  of,  and  was  composed  in  part 
of  United  States  government  bonds  and  securities  depo- 
sited by  said  bank  with  the  superintendent  of  the  bank- 
ing department  at  Albany,  to  the  amount  and  extent  of 
(89,150,  which  was  so  much  of  the  capital  stock  of  the 
said  bank.  That  in  said  month  of  August,  1864,  the  then 
acting  assessors  of  the  town  of  Geneseo,  Livingston  county, 
TS.  Y.  made  their  annual  assessment  of  persons  and 
corporations  liable  to  be  assessed  for  state,  county  and 
town  taxes  for  the  state  of  New  York,  county  of  Living- 
ston, town  of  Geneseo,  for  the  then  coming  year.  That 
in  making  said  assessment  said  assessors,  against  the  ob- 
jection and  protest  of  the  said  Genesee  Valley  Bank, 
assessed  the  whole  amount  of  the  capital  stock  of  said 
bank,  and  charged  said  bank  with  a  valuation  of  $150,000^ 
the  whole  of  the  capital  stock,  as  the  sum  upon  which  they 
claimed  the  said  bank  was  liable  to  pay  taxes  for  said  state^ 
county  and  town  for  the  next  year  ensuing  such  assess- 
ment; that  said  assessors  were  duly  informed  that  the 
said  assessment  was  excessive  in  that  it  should  have  been 
made  for  the  sum  of  960,850  only,  but  they  declined  and 
refused  to  correct  the  same,  and  thereafter  returned  to  the 
defendant,  in  the  said  year,  the  annual  assessment  roll  of 
the  said  town  of  Geneseo,  in  which  said  bank  was  assessed 
for  its  whole  capital  stock,  to  wit,  in  the  sum  of  (l^^OOO, 
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That  the  said  defendant,  the  board  of  supervisors  of  Liv- 
ingston county,  at  a  meeting  of  said  board  in  the  month 
of  November,  1864,  directed  a  levy  and  assessment  of  the 
taxes  for  state,  county  and  town  purposes,  to  be  made 
upon  the  taxable  property  of  the  town  of  Geneseo,  so  re- 
turned to  said  board  by  said  assessors,  and  in  the  month 
of  December,  1864^  by  warrant  signed  by  the  several 
members  of  the  said  board  of  supervisors,  attached  to  the 
tax  roll  for  the  said  town  of  Geneseo,  the  said  defendant 
required  and  directed  the  collector  of  the  town  of  Geneseo 
to  collect  from  the  Genesee  Valley  Bank  as  part  of  the 
said  taxes  of  the  state,  county  and  town,  to  be  levied  and 
collected  upon  the  taxable  inhabitants  and  property  of  the 
said  town,  the  sum  of  92727if6 — ^the  same  being  the  tax 
to  be  levied  by  said  defendant  upon  said  bank,  upon  the 
whole  amount  of  its  capital  stock  of  9150,000 ;  that  said 
ooUector,  in  pursuance  of  the  directions  and  by  virtue  of 
the  said  warrant  and  tax  roll,  proceeded  to  levy  and  collect 
said  tax  from  the  said  bank,  and  collected  from  the  said 
bank  in  pursuance  and  by  virtue  thereof,  on  the  12th  day 
of  January,  1865,  including  his  fees,  the  sum  of  $2758.98, 
and  paid  the  same,  less  his  fees,  not  exceeding  five  per 
cent  thereof,  into  the  hands  of  the  county  treasurer  of  the 
county  of  Livingston  for  the  use  of  said  county ;  that  of 
said  sum  so  collected  and  paid  into  the  hands  of  the  trea- 
surer by  said  collector,  the  sum  of  $1640.36  was  collected 
and  paid  as  aforesaid  as  a  tax  upon  the  said  United  States 
bonds  and  securities  exempt  from  taxation,  and  was  so 
levie4  and  collected  against  the  objections  and  protest  of 
the  plainti^      * 

That  in  the  month  of  April,  1865,  the  said  defendant 
caused  another  levy  of  taxes  for  the  said  county  of  Liv- 
ingstoi^  to  be  made,  and  caused  another  tax  roll  with  a 
warraut  signed  by  the  several  supervisors  of  the  county 
of  Livingston  thereto  annexed,  for  the  collection  of  county 
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taxes,  known  as  the  county  bounty  tax,  to  be  issued  to  tbe 
collector  of  the  said  town  of  Geneseo,  which  levy  of  taxes 
was  based  upon  the  said  assessment  so  made  by  the 
assessors  of  the  said  town,  in  and  by  which  tax  roll  and 
warrant  the  said  collector  was  required  to  collect  from  said 
the  Genesee  Valley  Bank  91763.75,  with  his  fees ;  that  by 
the  direction  of  the  said  warrant  and  tax  roll  so  issued,  the 
said  collector  of  the  town  of  Geneseo  proceeded  to  levy 
and  collect  from  the  said  Genesee  Valley  Bank,  and  from 
the  said  plaintifi'as  the  successor  of  the  said  Genesee  Val- 
ley Bank,  in  satisfaction  of  the  said  tax  roll  and  warrant, 
the  sum  of  $1377.42  on  the  30th  day  of  June,  1865 ;  that 
said  tax  was  levied  upon  the  whole  capital  stock  of  the 
said  Genesee  Valley  Bank  and  that  the  sum  of  $820.18 
thereof  was  levied  and  collected  as  a  tax  upon  the  said 
United  States  bonds  and  securities  exempt  from  taxation, 
and  was  levied  and  collected  against  the  objections  and 
protest  of  the  plaintiff,  and  that  the  sdme  was  paid  by  the 
said  collector  into  the  hands  of  the  treasurer  of  the  county 
of  Livingston  to  the  use  of  the  said  county.  That  said 
defendant  has  been  requested  and  has  refused,  before 
suit,  to  refund,  to  the  plaintiff  the  said  several  sums,  to 
wit,  the  sum  of  $1640.36,  so  collected  on  the  12th  day  of 
January,  1865,  and  the  sum  of  $820.18  so  collected  on  the 
30th  day  of  June,  1865. 

The  judge  found,  as  conclusions  of  law:  That  said 
several  sums  of  $1640.36  and  of  $820.18  were  an  illegal 
and  excessive  levy  and  collection  of  taxes,  and  were  levied, 
collected  and  paid  to  the  said  treasurer  of  the  county  of 
Livingston,  without  authority  of  law  in  the  premises,  and 
that  the  said  county  of  Livingston  had  and  received  the 
same  to  the  use  of  the  plaintiff^  and  that  the  plaintiff  wns 
entitled  to  recover  against  the  defendant  the  said  sum  of 
$1640.36,  and  interest  thereon  from  the  12th  day  of  January, 
1865,  and  the  Airther  sum  of  $820.18,  and  interest  thereon 
from  the  30th  day  of  June,  1865,  making  the  sum  of 
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92916.91  at  the  date  of  the  report,  for  which  said  Bum  of 
$2916.91,  judgment  was  ordered  to  be  entered  in  favor  of 
the  plaintiff,  and  against  the  defendant,  besides  the  costs 
of  this  action. 
From  the  judgment  so  entered,  the  defendant  appealed. 

J.  B.  Adaniij  for  the  appellants.  I.  The  action  for 
money  had  and  receiveVl  upon  an  implied  contract  can- 
not be  sustained  in  this  case.  1.  Because  it  is  brought 
for  the  purpose  of  trying  the  title  or  validity  of  a  tax,  and 
that  form  of  action  was  not  intended,  and  has  never  been 
sanctioned  in  this  state  for  such  a  purpose.  {Swift  v. 
Oiiy  of  FaughkeepMy  37  N.  T.  Rep,  511.  Chegary  v.  The 
Mayor,  fe.  of  New  Torkj  13  id.  220,  and  eases  eked,  223, 224.) 
The  cases  cited,  in  Massachusetts,  are  peculiar  to  that  state ; 
no  objection  to  the  form  of  action  was  there  taken,  and 
those  cases  have  never  been  approved  by  the  courts  of  this 
state.  2.  Because  the,  remedy  of  the  plaintiff  was  by  an 
application  to  the  assessors  for  review  as  provided  by 
statute,  or  certiorari,  or  by  mandamus,  or  by  trespass 
against  the  supervisors  who  issued  the  warrant,  or  against 
the  assessor  who  commenced  the  wrong.  (13  N.  JT,  JUp* 
220,  and  cases  eited,  223,  224.  23  id.  224,  242.)  3.  Be- 
cause it  is  an  attempt  to  review  and  reverse  the  judgment 
of  the  tribunal  of  assessors  in  a  collateral  action,  which 
cannot  be  done,  either  directly  or  indirectly.  (Ontario  Bank 
v.  Bunnell^  10  Wend.  186.  Livtngstonv.Sollenbeck^4Barb.  9.) 

n.  The  plaintiff  was  a  corporation  whose  place  of  busi- 
ness was  located  in  Geneseo,  within  the  jurisdiction  of  the 
assessors  making  the  assessment,  and  of  the  board  of  super- 
visors which  issued  the  warrant  The  assessors  acted 
judicially  in  determining  the  amount  for  which  the  plain- 
tiff was  liable  to  be  taxed ;  and  every  corporation  and 
owner  of  property  within  that  town  was,  in  law,  a  party  to 
the  proceeding.  Their  judgment,  though  erroneous,  is 
conclusive  until  it  is  reversed,  which  can  only  be  done  by 
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certiorari,  prohibition,  &c.  (Smft  v.  The  (My  of  Pattghr 
ieepiie^  37  N.  Y.  Bep.  511.  Weaver  v.  Devendorf^  3  Demo, 
117.  The  People  v.  Supervtsors  of  Chenango  Co.,  11  N,  Y. 
Bep.  563.  Bandford  v.  The  Mayor,  ^c.  of  New  York,  33 
Barb.  148.  Chegaray  v.  Jenkine,  1  Seld,  381.  Bell  v.  Pierce, 
48  Barb.  51.  Chagaray  v.  TAe  (%  o/  New  York,  19  J^.  F. 
Bep.  231.  Fan  Ben9»elaer  v.  Cottrell,  7  Barb.  127.  iSaww  v. 
Fi^tfci  ^  a:fta»y,  7  id.  133.)  ' 

nL  The  taxes  in  both  warrants  were  paid  voluntarily, 
and  therefore  cannot  be  recovered  back.  1.  It  is  admitted 
that  the  first  tax  was  paid  within  thirty  days  from  the  time 
of  the  receipt  of  the  tax  roll  and  warrant  by  the  collector. 
At  that  time  the  collector  conld  legally  act  as  a  receiver  of 
taxes  ouly,  and  could  not  make  a  valid  levy.  {Parker  v. 
Brown,  17  Barb.  145.)  Payments  made  within  such  thirty 
days  are  termed  "  voluntary  payments,"  by  3  B,  S,  5th  ed. 
p.  918,  §  2.  The  warrant  fot  the  other  tax,  issued  to  the 
collector,  April  19,  1865,  neither  gave  nor  purported  to 
give  to  the  collector  authority  compulsorily  to  collect  the 
tax  after  the  first  day  of  June,  1865,  and  the  demand  of 
the  collector  at  the  time  the  pretended  levy  was  indorsed 
on  the  roll  by  the  teller  of  the  bank,  was  only  a  demand  of 
voluntary  payment,  as  the  officers  of  the  bank  being  in 
possession  of  the  tax  roll  and  warrant,  had  all  the  means 
of  judging  as  to  the  liability  of  the  bank  to  pay  the  tax, 
and  the  collector's  powers,  under  the  warrant,  which  the 
collector  possessed.  (  The  New  York  and  Harlem  Bailroad  Co. 
V.  Marsh,  12  N.  Y.  Bep.  308.)  2.  "  Assumpsit  will  not  lie 
to  recover  money  which  a  party  has  voluntarily  paid,  or  in 
consequence  of  an  action  brought,  though  the  demand  was 
unlawful,  and  paid  with  a  reservation  of  the  party's  rights, 
for  the  party  should  have  resisted  the  payment.  (1  Esp. 
Big.  119,  and  other  caeee  cited  in  Hall  v.  ShuUz,  4  John.  240, 
».  a.  Clinton  v.  Strong,  3  John,  370,  n.  a.  Clarke  v.  Ihiteher,  9 
Cowen,  674.)  3.  The  protest  pf  the  plaintiff  does  not  render 
the  payment  any  the  less  voluntary,  the  payments  beingboth 
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made  when  the  collector  could  not  make  a  legal  levy^  and 
the  plaintiff  and  officers  being  poBsessed  of  a  full  knowledge 
of  all  the  facts  and  circumstances  upon  which  the  taxes 
were  demanded.  (The  Rector  of  Trinity  Church  v.  Mayor  of 
New  Tarhy  10  How.  138.  Harmmy  v.  Binghan^  12  N.  T.Bep. 
99  and  308.  Commercial  Bank  qf  Rocheeter  v.  City  of  Boches^ 
ter,  42  Barb.  488.)  In  Fleetwood  v.  The  City  of  New  York^ 
(2  8an^.  481,)  which  was  ti  case  like  this,  the  general  term 
of  the  Supenor  Court  say :  "  Where  there  is  no  legal  com- 
ptdsioHy  a  party  yielding  to  the  assertion  of  an  adverse  claim, 
cannot  detract  from  the  force  of  his  concession  by  saying,  I 
object,  or  I  protest,  at  the  same  time  that  he  actually  pays 
the  claim.  The  payment  nullifies  the  protest  as  effectnally 
as  it  obviates  the  previous  denial  and  contestation  of  the 
claim.'*  4.  The  county  cannot  be  held  liable  for  the  act 
of  the  collector  in  levying  on  the  plaintiff's  property  after 
his  warrant  had  expired.  {Lorillard  v.  The  Town  of  Mon- 
rocy  11  N.  Y.  Bep.  392.) 

IV.  The  receiving  of  the  money  by  the  county  treasurer 
creates  no  liability  in  this  case  to  the  plaintiff,  so  long  as 
the  plaintiff  is  not  pursuing  the  specific  property  taken. 
(The  People  v.  Supervisors  of  Chenango  County j  UN.  Y. 
Bep.  668.) 

V.  Even  if  the  county  of  Livingston  be  liable  for  so 
much  of  the  tax  collected  from  the  plaintiff  as  was  expended 
for  county  purposes,  it  cannot  be  liable  equitably  for  that 
portion  which  was  assessed  for  town  charges,  as  that  was 
never  received  by  the  county  treasurer,  but  was  paid  by 
the  collector  to  the  supervisor  and  commissioners  of  high- 
ways of  Geneseo,  by  direction  of  his  warrant.  As  to  the 
portion  levied  for  state  purposes,  the  county  treasurer 
receives  that  as  the  agent  of  the  state  only,  to  whom  he 
accounts  for  the  same,  being  required  to  execute  a  bond 
to  the  state  conditioned  for  its  payment,  &c.  under  chapter 
696,  Laws  of  1866,  and  is  paid  by  the  state  for  receiving 
and  paying  over  the  state  tax.    It  must,  of  course,  be 
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presumed  that  the  county  treasurer  paid  over  the  whole 
of  the  state  tax  before  this  suit  was  commenced  as  he  was 
required  by  law. 

YI.  No  action  can  be  maintained  against  the  board  of 
supervisors  for  neglecting  or  refusing  to  allow  a  claim 
against  the  county  which  they  had  authority  to  audit  and 
allow:  the  only  remedy  in  euch  a  case  is  a  mandamus. 
{Batfce  V.  Supervisors  of  Cayuga  Co.  20  Barb.  294.) 

A.  J.  Abbott,  for  the  respondent.  L  The  assessors  had 
no  jurisdiction  to  assess  that  portion  of  the  capital  stock 
of  the  bank  which  was  invested  in  United  States  bonds. 
These  bonds  were  exempt  from  taxation,  under  the  consti- 
tution of  the  United  States,  independent  of  any  express 
exemption  by  congress,  as  the  authorities  cited  below 
show.  Theywere  also  expressly  exempt  under  the  several 
acts  of  congress  under  which  they  were  issued.  They . 
were  also  exempt  under  the  statute  of  this  state.  It  was, 
of  course,  the  duty  of  the  assessors  to  determine  the  charac- 
ter of  the  securities  in  which  the  capital  stock  of  the  bank 
was  invested.  Having  determined  their  character,  as  they 
did,  and  decided  that  they  were  United  States  bonds,  they 
had  no  jurisdiction  over  them,  and  their  act  in  assessing 
them  was  unconstitutional  and  absolutely  void.  Such  act 
was  not  simply  voidable,  but  void,  as  the  authorities  cited 
below  clearly  show,  the  dictum  of  Judge  Bacon,  in  37  N.  Y. 
Reports,  hereinafter  examined,  to  the  contrary  notwith- 
standing. Of  course,  the  subsequent  proceedings,  based 
upon  such  assessment,  the  levy  of  the  tax  by  the  board  of 
supervisors,  4;c.  were  also  void.  {Const,  of  the  United  States. 
Laws  of  Congress  eaiempting  the  public  securities.  1  iif.  S, 
5th  ed.  906,  §  6,  suid.  1.  2  Slack,  U.  S.  620.  2  Wallace  U,  S, 
200.  Monroe  Co.  Savings  Bank  v.  City  of  Rochester,  37  N.  Y. 
Rep.  365.  The  People,  ex.  rel  The  National  Broadway  Bank  v. 
Hoffman,  Mayor,  ^c.  37  N.  Y.  Rep,  9,  and  the  Laws  of  Con^ 
gress  and  cases  there  cited.    The  People,  ex,  rel,  Cagger  v.  Dolan, 
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36  id.  69.  The  PeopUy  ex  rel  Cunningham  v.  Boptr  et*  oL 
35  id,  629.  I^  People^  ex  rel  Kennedy. v.  Oom.  of  Tazee, 
Id.  423.  The  Oity  of  Utiea  v.  OhurehiU,  33  id.  161.  Whitr- 
neg  v.  ThomoMj  23  id.  281.  Mygatt  v.  Waehbumy  15  id.  316. 
The  PeopUy  ex  rel.  Mygatt  v.  Superviiors  of  Chenango  Co.y 
11  id.  563.  Van  Beneselaer  v.  ^t^eoi,  7  id.  517.  TaO- 
man  v.  White^  2  u2.  66.)  It  is  decided^  on  the  doctrine 
recognized  in  the  above  cases,  that  acts  of  assessors,  or 
other  officers,  in  cases  like  the  present,  are  withont  juris- 
diction, unconstitutional  and  void,  and  it  makes  no  differ- 
ence whether  the  act  is  regarded  as  judicial  or  simply 
ministerial. 

n.  The  payment  by  the  bank  was  in  no  sense  volun- 
tary. The  payment  of  the  first  tax  was  made  under  pro- 
test by  the  bank^  and  a  threat  to  levy  by  the  collector*  In 
the  case  of  the  second  tax,  the  collector  not  only  threatened 
to  levy,  but  did  levy,  &c.  In  respect  to  this  last  tax,  the 
counsel  opposed  lays  some  stress  upon  the  fact  that  the 
warrant  was  returnable  1st  June,  and  the  levy  made  30th 
June.  But  this  is  of  no  consequence.  The  supervisors 
had  spread  the  tax,  issued  the  warrant  for  its  collection  ; 
the  collector  at  the  time  claimed  the  right  to  levy,  did 
levy,  and  the  money  went  into  the  county  treasury. 
(8  Bo9w.  148.)  At  the  worst,  there  was  a  mistake  of  fact, 
on  the  part  of  the  bank  officers,  as  to  the  time  of  the 
return  of  the  warrant,  which  can  make  no  difference  with 
the  right  of  recovery.  The  first  tax  is  not  aftected  with 
this  question.  The  general  rule  in  regard  to  voluntary 
payment  is,  that  when  payment  is  made  under  compulsion, 
or  threat  of  compulsion,  or  to  procure  the  release  of  prop- 
erty wrongfully  taken,  or  to  prevent  property  from  being 
taken,  &c.  the  payment  is  not  voluntary,  and  the  money 
may  be  recovered. 

HL  The  act  of  the  assessors,  and  the  proceedings  of  the 
supervisors  based  thereon,  being  without  jurisdiction, 
unconstitutional,  and  consequently  void,  the  tax  not  having 
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been  voluntarily  paid,  and  tbe  money  tbaa  obtained 
baying  gone  into  tbe  treasury  of  the  county,  and  the 
county  baying  bad  tbe  benefit  of  tbe  same,  equity  and 
justice  demand  tbat  tbe  county  sbould  refund  tbe  money^ 
witb  tbe  interest  tbereon.  Tbis  is  tbe  ^*  eqnitab)e  action 
for  money  bad  and  receiyed,"  and  tbe  just  and  equitable 
doctrine  sbould  prevail  bere,  tbat,  (in  tbe  language  of  the 
courts,)  *^  tbe  action  for  money  bad  and  received  will  lie 
wherever  tbe  money  sought  to  be  recovered  belongs,  exr 
€Bqw>  et  bono  to  tbe  party  seeking  the  remedy,  and  will  be 
applied  m  every  case  when  a  person  or  corporation  has 
received  money  which  in  equity  and  good  conscience 
ought  to  be  refunded  to  the  true  owner&^'  {EiU  v.  Super- 
viior$,  12  N.  T.  Rep.  52.  The  People^  ex  rel.  Mygatt  v. 
Supermeors  of  Chenango  Co*,  11  id,  563.  In  this  eaee  $ee  2d 
and  9d  points  of  BeardeUy,  and  cases  cited  by  him^  page  567, 
and  points  of  BUI  and  cases  cited  by  him,  page  569.  Allen 
V.  Mayor,  4  H.  D.  Smith,  404.  1  Wait's  Practice,  706,  et 
seq.  4  Pick.  361.  5  id.  498.  11  id.  396.  21  id.  64  and 
882.  4  Mete.  181.  5  id.  73.  1  id.  242.  8  Bosw.  148. 
See  also  16  Cal  B.  167;  23  id.  Ill;  48  ifame  B.  440; 
21  lU.  B.  605;  25  id.  411 ;  7  Geo.  B.  64.) 

By  the  Court,  E.  Darwin  Smith,  J.  The  plaintiffs'  bank 
is  located  in  tbe  town  of  Geneseo,  where  it  was  assessed, 
and  must,  for  the  purposes  of  taxation,  be  deemed  a  resi- 
dent Tbe  assessors,  therefore,  had  jurisdiction  of  the 
person  of  the  plaintiff*  and  of  the  subject  matter,  the 
description,  amount  and  value  of  their  property  liable  to 
taxation.  In  assessing  the  plaintiff*  at  the  full  amount  of 
tbe  capital  of  the  bank,  they  acted  within  their  jurisdic- 
tion, and  if  they  erred,  the  error  was  a  judicial  one  which 
could  have  been  reviewed  upon  certiorari,  but  clearly  can- 
not be  reviewed  in  a  collateral  suit  or  proceeding.  The 
assessors  held  that  the  plaintiff  was  liable  to  be  ussesBod 
upon  tbe  whole  amount  of  its  capital  stock.     In  this  they 
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''difiered,  in  opinion^  with  the  Court  of  Appeals  of  this 
state  and  with  the  Supreme  Court  of  the  United  States,  in 
several  cases.  {Bank  of  Chmmerce  v.  Iftw  York  Cityy  2 
Black.  620.  2  WaUace^  200.)  But  the  assessment  was  not 
void  because  it  was  erroneous.  This  question  was  dis- 
tinctly decided  in  Van  Kleeek  v.  Woodruffj  and  Foster  v. 
Wanwifck^  (not  reported,)  as  Judge  Bacon  states  in  the  case 
of  iSSm^  V.  The  City  of  Poughkeepme,  (37  N.  T.  Rep.  512,)  and 
in  Barhjfte  v.  Shepard^  (35  id*  238.)  I  cannot  see  why  the 
case  of  Swift  v.  The  OUy  of  l^otighkeepsie  does  not  conclu- 
sively cover  this  case*  It  is  true  that  was  an  action  by  a 
stockholder  of  a  bank,  who,  under  the  act  of  1866,  was 
clearly  liable  to  taxation  for  th^  full  value  of  his  stock  in 
the  bank,  and  this  is  an  action  by  the  bank  for  an  assess- 
ment against  the  bank.  But  the  opinion  of  Judge  Bacon, 
which  was  concurred  in  by  the  whole  Court  of  Appeals,  in 
principle,  covers  both  cases,  and  decides  definitively  and 
settles  the  question  conclusively,  and,  I  think,  properly, 
that  no  action  will  lie  to  recover  of  the  county,  or  of  a 
municipal  corporation,  money  collected  or  received  upon 
or  for  a  tax  based  upon  an  erroneous  assessment.  If  the 
assessors  have  acquired  no  jurisdiction  of  the  person,  the 
case  of  The  People,  ex  reL  Mygatt  v.  The  Supervisors  of 
OhenangOy  (11  N.  Y^  Rep,  563,)  still  gives  an  action  against 
them;  but,  when  they  have  such  jurisdiction,  this  case  of 
Swift  V.  The  City  Ptmghkeepeie  holds  that  no  suit  can  be 
maintained  against  any  person  for  the  imposition  or  collec- 
tion of  a  tax  erroneously  imposed.  It  is,  therefore,  our 
duly  to  reverse  the  judgment  rendered  in  this  case. 
Whether  the  plaintiff  has  any  remedy  for  the  recovery  of 
the  money  received  by  the  defendants  without  right  and 
according  to  what  now,  in  the  light  of  decisions  since 
made,  was  a  clear  mistake  of  law,  other  than  an  appeal  to 
the  justice  of  the  board  of  supervisors,  is  a  question  we  are 
not  called  upon  to  decide. 
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The  dietum  or  suggestion  in  Tke  People  v.  Seddy,  (43' 
Barb.  544,)  that  an  action  would  lie  in  such  a  case,  was 
added  to  a  finished  opinion  at  the  suggestion  of  one 
of  mj  brethren,  without  due  examination,  and  is  doubtless 
mistaken. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

[MovBOB  Gbhbbal  Tbbm,  March  1,  1869.    J>.  JDarwm  Smithy  Johnton  and 
/.  a  Smithf  JiuticeB.] 


Myndbbsb  v9.  Snook  &  Stevens. 

In  an  action  upon  a  promiBsory  note  made  by  the  defendanLs,  payable  to  the 
plaintiff  or  his  order,  the  defendants  set  up  a  defense  that  the  note  belonged 
to  the  plaintiff  and  one  V.  as  partners,  under  the  firm  name  of  **  M.  Sl  Co.  ; " 
and  th^  set  up  a  oounter-daim  in  their  favor  against  M.  &  V.  as  such  part- 
ners. On  the  trial  they  gave  evidence  tending  to  show  that  the  money 
advanced,  and  for  which  the  note  was  given,  was  advanced  in  pursuance  of  a 
contract  between  them  and  M.  &>  Co.  and  was  the  money  of  M.  &  Co. ;  also 
to  show  a  breach  of  the  contract  by  M.  &  Co.  and  that  damages  had  accrued 
to  the  det^ndants  Arom  such  breach. 

The  plaintiff  testified  that  the  money  advanced  was  his  money,  and  that  the 
note  belonged  to  him,  and  V.  had  no  interest  in  the  same  or  in  the  money. 

Sdd  that  the  plaintiff,  owning  and  holding  thei  note  in  his  own  right,  could 
maiutain  an  action  thereon,  in  his  own  name  alone,  to  recover  the  amount 
due  by  its  terms.  And  that  if  the  question  of  the  exclusive  ownership  of 
the  note  by  the  plaintiff  was  of  any  importance,  it  should  have  been  sub- 
mitted to  the  jury ;  at  least  the  plaintiff  should  not  have  been  nonsuited  on 
that  question. 

Mddj  ehOf  that  the  circumstance  that  the  money  for  which  the  note  was  given 
was  advanced  upon  the  contract,  did  not  make  it  necessary  for  the  parties 
to  the  contract  to  unite  in  an  action  upon  such  note ;  the  contract  itself  pro- 
viding that  the  defendants  should  give  their  note  for  money  to  he  loaned  by 
the  plaintiff,  without  saying  to  whom  the  same  should  he  made  payable, 
and  the  note  being  severed  from  the  contract,  by  the  act  and  consent  of  all 
the  parties,  at  the  time  it  wai^  executed. 

The  note,  in  such  a  case,  is  no  part  of  the  agreement,  but  a  separate  and  inde- 
pendent promise  made  by  the  defendants  in  execution  and  fulfillment,  pro 
UmtOf  of  that  part  of  the  agreement  on  their  part. 
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THIS  was  an  action  brought  by  the  plaintiff  against  the 
defendants  upon  a  note  for  $1000,  dated  October  6, 
1866,  made  by  the  defendants,  payable  to  the  order  of  the 
plaintifi^  on  the  first  day  of  March  then  next,  with  interest. 
The  answer  of  the  defendants  was  of  a  threefold  character : 

Ist  That  the  plaintiff  and  one  E.  M.  Van  Cieef  were 
partners  in  the  distillery  business  at  Dresden,  Tates  Co., 
doing  business  under  the  name,  style  aud  firm  of  Mynderse 
&  Co. ;  that  the  note  belonged  to  such  firm ;  and  that 
Van  Cleef  should  have  been  joined  as  a  party  plaintiff  in  the 
action.  The  second  answer  sets  up  the  making  and  exe- 
cution of  a  written  agreement  between  the  firm  of  Mynderse 
&  Co.  and  the  defendants,  on  the  28th  day  of  September, 
1866,  by  which  Mynderse  &  Co.  agreed  to  furnish  distil- 
lery slops,  &c.  to  feed  250  hogs,  until  the  first  of  March 
following,  at  sixteen  cents  each  per  head  per  week,  and 
also  to  loan  to  the  defendants  $1000  for  the  purchase  of 
said  hogs,  upon  their  note  with  interest  until  the  first  day 
of  March,  the  time  for  which  they  were  to  be  fed,  the  loan 
to  be  a  lien  on  the  hogs  until  paid.  That,  in  pursuance 
of  that  agreement,  Mynderse  &  Co.  loaned  to  the  defend- 
ants the  $1,000  for  which  the  note  was  given,  i  The 
answer  then  alleges  the  breach  of  the  agreement  by  Myn- 
derse k  Co.  in  not  giving  the  hogs  sufficient  food,  &c.  the 
effect,  &c.  and  claimed  damages  to  the  amount  of  $4,000, 
which  damages  were  set  up  ^s  a  counter-claim,  recoup- 
ment, or  in  bar  of  the  action.  The  plaintiff'  replied  deny- 
ing the  matters  stated  in  the  answer. 

The  action  came  on  for  trial  at  the  Yates  circuit  in 
December,  1867,  before  Justice  Welles  and  a  jury.  Tlic 
plaintiff  proved  his  sole  ownership  of  the  note  by  his  own 
testimony  and  that  of  Van  Cleef;  and  again  by  Mynderse 
re-called,  and  the  testimony  of  other  witnesses.  The  de- 
fendants attempted  to  rebut  this  proof  by  their  own  and 
other  testimony.  At  the  close  of  the  proof,  his  honor  the 
judge  held  and  decided  as  matter  of  law :  ^'  That  the  money 
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for  which  the  note  was  given,  was  advanced  by  the  firm 
ot  Mynderse  &;  Co.  to  the  defendants  upon  their  agreement, 
and  that  whatever  the  rights  of  Mynderse  and  Van  Cleef 
were  as  between  themselves,  this  was  a  transaction  by  the 
firm,  and  Mynderse  alone  could  not  maintain  an  action  on 
the  note/'  and  upon  that  ground  nonsuited  the  plaintifi*. 

The  plaintifiT,  upon  a  case  and  exceptions,  moved  to  set 
aside  the  nonsuit  and  for  a  new  trial. 

MarriB  Browuy  for  the  plaintiff. 

E.  G-.  Laphanij  for  the  defendants. 

By  the  Oaurtj  Johnson,  J.  I  do  not  see  upon  what 
ground  a  nonsuit  could  have  been  granted,  properly,  in 
this  case.  The  note  upon  its  face  was  payable  to  the  plain- 
tiff only,  or  to  his  order.  The  defendants  set  up  by  way 
of  defence  in  their  answer,  that  the  note  belonged  to  the 
plaintiff  and  one  Van  Cleef  as  parties  who  were  engaged 
in  business  under  the  firm  name  of  ^'Mynderse  &  Co." 
and  also  a  counter-claim  in  their  ikvor  against  Mynderse 
and  Van  Cleef  as  such  parties.  The  defendants  gave  cvi^ 
dence  to  show  that  the  money  for  which  the  note  was 
given,  was  advanced,  and  such  note  was  given  in  pursuance 
of  a  contract  between  the  defendants  and  Mynderse  &  Co. 
by  which  a  quantity  of  hogs  were  to  be  purchased  by  the 
defendants  and  delivered  to  Mynderse  &  Co.  to  be  fed  and 
fattened  for  the  defendants.  This  evidence  tended  to  show 
that  the  money  advanced  and  for  which  the  note  was  given 
was  the  money  of  Mynderse  &;  Co.  They  also  gave  evi- 
dence tending  tc^  show  a  breach  of  the  contract  by  Myn- 
derse &  Co.  and  that  damages  had  accrued  to  the  defend- 
ants from  such  breach.  The  plaintiff^  on  the  other  side, 
testified  that  the  note  belonged  to  him  exclusively  and 
that  the  money  advanced  was  his  money,  in  which  Van 
Cleef  had  no  interest,  and  that  he  had  none  whatever  in 
the  note.     In  this  the  plaintiff  was  sustained  by  the  testi- 
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mony  of  Van  Cleef.  The  court  ruled  as  matter  of  law 
that  the  plaintifi*  could  not  maintain  an  action  in  his  own 
bame  alone,  to  recover  the  amount  due  by  the  terms  of 
the  note.  It  is  difficult  to  see  upon  what  ground  such  a 
result  could  have  been  arrived  at  The  defendants  had 
promised  to  pay  the  plaintiff  alone,  as  plainly  appeared 
upon  the  face  of  the  note.  The  action  was  upon  this  prom- 
ise, and,  for  aught  I  can  see,  was  properly  in  the  name  of 
the  promissee  who  held  the  obligation.  If  the  question 
of  the  exclusive  ownership  by  the  plaintiff  was  of  any 
importance  it  should  have  been  submitted  to  the  jury ;  at 
least  the  plaintiff  should  not  have  been  nonsuited  on  that 
question.  The  ruling  seems  to  have  been  put  upon  the 
ground  that  even  if  Van  Cleef  had  no  interest  in  the  note, 
or  in  the  money  for  which  it  was  given,  still  no  action 
•ould  be  maintained  by  the  plaintiff  without  making  him 
a  party  plaintiff.  This  was  the  ground  upon  which  the 
nonsuit  was  asked  by  the  defendants'  counsel.  It  was 
claimed  that  the  money  was  advanced  upon  the  contract, 
and,  therefore,  the  parties  to  the  contract  must  necessarily 
unite  in  the  action  on  the  note.  But  the  contract  itself 
provides  that  the  defendants  should  give  their  note  for 
the  loan  of  the  $1000,  and  says  nothing  as  to  whom  shall 
be  payee  of  such  note.  They  have  elected  in  part  fulfill- 
ment of  the  agreement  on  their  part  to  receive  the  money 
and  promise  to  pay  it  to  the  plaintiff,  individually,  or  to 
his  order.  This  is  not  a  void  or  voidable  promise,  but  is 
perfectly  valid  and  binding,  for  aught  that  appears  in  the 
case,  and  the  plaintiff  owning  and  holding  the  note,  in  his 
own  right,  was  the  only  proper  party  to  an  action  upon  it. 
The  parties  to  the  note  and  to  the  agreement  are  not 
the  same.  The  note  is  no  part  of  the  agreement,  but  a 
separate  and  independent  promise,  made  by  the  defendants 
in  execution  and  fulfillment,  pro  tanto,  of  that  part  of 
the  agreement  on  their  part.  The  agreement  is  a  collat- 
eral undertaking  between  the  defendants  and  other  pai^ 
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ties,  one  of  whom,  only,  is  the  plaintiff.  Where  the  note 
and  the  agreement  are  between  different  parties,  cross 
actions  must  be  resorted  to,  and  not  pleas  in  bar  or 
answers  by  way  of  contradiction,  founded  upon  the  a/ajree- 
ment.  (2  Pars,  (rn  Note$  and  BiUs^  537.  Salman  v.  Webb, 
16  JEng.  Law  and  Eq.  37.)  The  contract  h^  no  connection 
with  the  note  except  as  it  may  be  regarded  as  forming  or 
establishing,  in  part,  a  consideration  for  the  making  of 
such  note.  The  questign  of  consideration  does  not  arise 
in  the  case,  and  the  note  was  severed  from  the  contract 
by  the  act  and  consent  of  all  the  parties,  at  the  time  it  was 
made  and  delivered. 

A  new  trial  must,  therefore,  be  granted,  with  costs  to 
abide  the  event 

[MoNBOB  Qbnbbal  Tbrm,  March  1,  1869.    E.  2>.  SmUhj  JoKntcn^  and  /.  CI 
Smithy  Justices.] 
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Margabet  Anderson  v9,  Abram  Hill  and  Margaret  Hili*. 

That  a  compLUnt  contains  two  distinct  causes  of  action,  which  are  not  sepa- 
rately stated,  is  not  a  cause  of  demurrer  specified  in  section  144  of  the 
Code  of  Procedure.  An  error  or  defect  of  that  kind  is  to  be  corrected  by 
motion. 

Where  a  cause  of  action  sounduig  in  tort  is  stated  in  the  complaint,  against 
a  married  woman,  her  husband  is  properly  Joined  with  her  as  a  defendant 
in  the  action. 

A  complaint  which  states  fiicts  constituting  a  cause  of  action  for  an  assault 
and  battery,  and  also  a  cause  of  action  for  slander,  both  in  the  same  county 
and  alleges  that  the  plaintiff  was  greatly  ii\jured  in  her  person  and  also  in 
her  character  and  feelings,  and  didms  damages  generally  for  a  specified 
sum,  is  bad  on  demurrer. 

The  decision  in  Brewer  y.  T^mpU  (16  How,  Fr,  286,)  overruled. 

APPEAL  by  the  defendants  from  an  order  made  at  a 
special  term  overruling  a  demurrer  to  the  complaint. 
The  complaint  alleged  that  the  defendants  Abram  Hill 
and  Margaret  Hill  are  husband  and  wife ;  that  th^  were  be- 
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fore  the  commencement  of  this  action  lawfully  married^  and 
have  for  several  years  past  lived  i^nd  cohabited  together  as 
husband  and  wife.  That  the  said  defendant,  Margaret  Hill, 
80  being  the  wife  of  the  said  Abram  Hill  aforesaid,  at  the 
town  of  Wolcott,  in  the  county  of  Wayne,  on  or  about  the 
16th  day  of  August,  1866,  with  loud,  boisterous  and  abu- 
sive language,  made  an  assault  upon  the  said  plaintiff, 
and  then  and  there  seized  and  laid  hold  of  the  plaintiff  in 
an  angry  and  violent  manner,  and  with  great  force  and 
violence  pulled  and  dragged  about  the  said  plaintiff,  and 
with  a  certain  stick  or  club,  and  with  her  hands  and  fists, 
gave  and  struck  the  said  plaintiff  a  great  many  violent 
blows  and  strokes  on  or  about  the  face,  head  and  divers 
parts  of  her  body,  and  then  and  there,  and  at  and  during  the 
time  of  the  committing  of  the  said  assault  and  battery  the 
said  defendant,  Margaret  Hill,  published  and  declared  in 
the  presence  and  hearing  of  divers  good  and  worthy  citi- 
zens, of  and  concerning  the  plaintiff,  these  false,  scan  dul- 
ous  and  defamatory  words :  ^*  Ton  (the  plaintiff'  meaning) 
are  a  thief;  you  have  stolen,  and  will  steal ;  you  are  a  mean, 
dirty  thief,  and  you  have  stolen  things ;  you  are  a  mean, 
dirly,  thieving  woman,  and  you  steal  every  thing  you  can 
get  your  hands  upon ;"  and  then  and  there  pushed  and 
slammed  about  the  plaintiff,  and  gave  and  struck  the  said 
plaintiff  a  great  many  violent  blows,  and  severely  beat 
and  bruised  the  said  plaintiff';  whereby  the  plaintiff'  was 
greatly  injured  in  her  person,  character,  feelings  and  cir- 
cumstances," and  the  said  plaintiff  therefore  demanded 
judgment  against  the  defendants  for  the  sum  of  S2000, 
besides  costs  and  disbursements. 

The  defendants  demurred  to  the  complaint  upon  the 
following  grounds : 

Fb-gt.  Said  complaint  contains  two  distinct  and  inde- 
pendent causes  of  action  which  are  not  separately  stated. 

Second.  Said  complaint  contains  two  distinct  and  inde- 
pendent causes  of  action  which  are  improperly  joined, 
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to  wit  a  cause  of  action  for  assault  and  battery  and  a 
cause  of  action  for  slander. 

Third.  Said  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendant,  Abram  Hill. 

The  court  overruled  the  demurrer,  but  with  liberty  to 
the  defendants  to  answer  on  payment  of  costs. 

Wm.  Boey  for  the  appellants.  I.  The  complaint  contains 
two  distinct  causes  of  action:  one  for  injury  to  the 
person,  and  another  for  injury  to  character,  which  are 
not  separately  stated.  This  is  in  violation  of  section 
167  of  the  Code.  It  is  also  good  ground  for  demurrer, 
(Pike  V.  Van  Warmer y  5  How,  Pr.  171.  Durkee  v.  Saratoga 
and  WaMngton  B.  B.  Co.,  4  id,  226.  Getty  v.  HudMon  Biver 
B.  B.  Co.  8  id.  177.  Van  Namee  v.  PeoWe,  9  id,  198.  Straw 
V.  Parker,  Id.  342.  Moore  v.  Smithy  et.  al  IQ  id,  361. 
Colwell  V.  N.  Y.  and  Erie  B.  B,  Co.  9  id,  31 1!  Boyee 
V.  Brown^  3  id.  391.    Fry  v.  Bennett^  5  Sancff,  68.) 

n.  It  is  improper  to  join  in  the  same  complaint  a  cause 
of  action  for  injury  to  person,  and  a  cause  of  action  for 
injury  to  character,  and  such  misjoinder  is  ground  for  de- 
murrer. (Godsy  §§  144, 167.)  It  is  claimed  by  the  respond- 
ent that  the  causes  of  action  in  question  arise  out  of  the 
same  transaction,  and  therefore  may  be  joined  in  the  same 
complaint.  But  in  answer  to  that  position  it  is  urged, 
1st.  That  an  assault  and  battery  is  one  transaction,  and  the 
use  of  slanderous  language  is  another  transaction,  each 
having  its  distinct  and  peculiar  features ;  and  though  it 
may  be  stated  in  the  complaint  that  the  two  injuries  oc- 
curred at  the  same  point  of  time,  yet  this  is  rather  a  fiction 
of  pleading,  than  a  statement  of  faqts  which  actually  took 
place.  Within  an  hour  the  defendant  might  have  entered 
the  plaintiff's  house  and  forcibly  ejected  her,  injared  her 
furniture,  and  also  assaulted  her  and  slandered  her,  and, 
perhaps,  during  the  same  period,  made  sundry  contracts 
with  her ;  but  it  is  submitted  that  it  was  not  the  intention 
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of  tiie  law-makers  to  allow  claims  for  damages  arising  oat 
of  all  these  matters  to  be  blended  in  the  same  oomplaint^ 
as  arising  out  of  the  same  transaction.  The  word  trans- < 
action  means  something  done,  and  each  thing  done,  if  pos^ 
sessed  of  distinct  and  peculiar  attributes,  is  to  be  regarded 
as  a  separate  transaction.  It  means  in  the  law  a  contract 
(2  Bauv.  Law  Die.  595.)  2.  It  is  submitted  that  if  the  two 
causes  of  action  in  question  can  be  regarded  as  in  any 
aense  arising  ont  of  the  same  transaction,  yet,  they  being 
distinct  and  inconsistent 'in  their  nature,  they  cannot  be 
joined  for  that  reason.  Yansantvoord,  in  his  work  on 
pleadings,  vol  2,  page  189,  in  speaking  of  the  first  clause 
of  section  167  of  the  Code,  uses  this  language :  ^'  They 
seem  to  establish  the  proposition  that  the  subdivision 
under  discussion,  was  designed  to  apply,  generally,  to  that 
class  of  cases  heretofore  denominated  equitable ;  and  to 
allow  such  a  claim  to  be  joined  with  a  legal  claim,  when 
both  grow  out  of  the  same  transaction.  It  will  be  evident 
on  a  moment's  reflection  that  it  can  have  but  a  limited 
application  to  common  law  cases."  That  this  is  the  true 
intent  and  meaning  of  the  first  clause  of  section  167 
of  the  Code,  appears  from  the  case  of  Smith  v.  SdUoekj 
(8  How.  73,)  and  HtUee  v.  iZ%cmij>ton,  (9  id.  113.)  And  it 
is  believed  that  there  is  no  reported  case  which  sustains 
the  position  of  the  plaintiff  in  this  action,  except  the  spe^ 
cial  term  decision  of  Brewer  v.  2%mp2e,  (15  id.  286.)  And 
that  case  seems  to  be  in  direct  conflict  with  the  general  term 
decisions  of  Sweet  v.  Ingereon^  (12  id.  331,)  SpringsUed  v. 
Laweothy  (23  id.  303,)  and  Eotehkm  v.  Auburn  and  Roehee- 
ter  B.  B.  Co.  (36  Barb.  600.)  Again,  in  this  same  case, 
when  it  was  before  the  court  at  special  term,  a  demurrer 
to  the  plaintiff 's  complaint  was  sustained — ^the  complaint 
being  the  same  as  now,  except  that  it  then  embraced  two 
counts  instead  of  one.  The  complaint,  as  it  now  stands, 
violates  two  provisions  of  section  167  of  the  Code,  instead 
Vol.  LTTT.  16 
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of  one :  Ist  In  improperly  joining  two  causes  of  action, 
and  2d9  in  not  separately  stating  them.  It  is  submitted, 
therefore,  that  if  the  former  complaint  was  bad,  and 
the  demurrer  thereto  properly  sustained,  sound  reason 
requires  that  the  demurrer  to  the  complaint  as  it  now 
stands,  should  be  sustained  also. 

nL  Witiiin  the  spirit  and  intent  of  the  act  of  1862,  with 
reference  to  married  women,  it  is  no  longer  proper  to  join 
the  husband  with  the  wife  as  party  defendant  for  tort  com- 
mitted by  the  wife. 

Jacob  B.  DeekeTy  for  the  respondent  L  The  defendants 
claim  that  there  is  an  improper  joinder  of  causes  of  ac- 
tion. The  complaint,  it  is  claimed,  contains  two  counts, 
Ist.  A  count  or  cause  of  action  for  assault  and  battery. 
2d.  A  count  or  cause  of  action  for  slanderous  words 
spoken,  of  and  concerning  the  plainti£^  by  the  defendant 
Margaret  Hill. 

IL  These  different  counts  or  causes  of  action  are  prop- 
erly joined;  they  come  directly  within  the  letter  of  the 
Code.  (See  Code,  Voor.  8th  ecL  p.  832;  Code,  §  167, 
mibd.  3  and  4;  15  How.  286.) 

in.  They  are  both  causes  of  action  in  the  nature  of 
tort  or  wrong,  the  damages  of  each  are  left  to  the  sound 
discretion  or  judgment  of  the  jury,  and  they  both  call  for 
the  same  kind  of  an  execution.  It  is  no  doubt  true  that  a 
party  may  bring  separate  causes  ot  action  if  he  chooses ; 
he  has  the  right  to  elect  The  courts  have  decided  that 
many  and  different  causes  of  action,  of  a  kindred  charac- 
ter to  those  in  question,  may  be  joined — ^such  as  malicious 
prosecution  and  slander,  ( Wat9on  v.  Hotoard,  3  Code  Bep. 
218,)  libel,  slander  and  malicious  prosecution.  {Martin 
V.  Mattiean^  8  Ahb.  3.)  Executions  for  damages  arising 
from  either  count  would  issue  against  the  body  if  no 
property  could  be  found. 

IV.  The  defendants  claim  also  that  there  is  an  improper 
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joinder  of  parties.  The  assanlt  was  committed  by  a  mar- 
ried woman  ;  the  slanderous  words  were  also  spoken  by  a 
married  woman.  Each  count  is  in  the  natnre  of  a  tort 
The  rule  I  suppose  to  be  well  settled,  that  in  all  actions  for 
torts  committed  by  the  wife,  at  least  in  the  absence  of  the 
husband,  the  husband  and  wife  must  be  joined.  {Matthews 
V.  Fie^ly  2  :E.  D.  Smith,  90.  Mdlone  v.  Stilwett,  15  Abk 
425.) 

y.  The  argument  thus  far  has  been  upon  the  theory 
that  there  were  two  distinct  counts  and  causes  of  action 
alleged  in  the  complaint  But  this  is  not  the  case;  there 
is  but  one  count  and  one  cause  of  action.  The  words 
alleged  as  slanderous,  of  which  the  counsel  complains,  were 
spoken  at  the  very  time  the  blows  were  given,  and  were 
simply  a  part  and  parcel  of  the  conversation  that  tran- 
spired at  the  time  the  assault  and  battery  was  committed. 
This  would  be  allowed  to  be  proven  as  a  part  of  the  res 
gestcB,  if  they  were  not  alleged,  and  we  say  that  it  is  proper 
to  allege  it  by  way  of  aggravation  of  damages.  (15  Sow. 
Pr.  286.)  The  complaint  as  amended  was  drawn  after 
this  case  and  is  in  its  very  language. 

Vl  If  the  slanderous  words  of  which  the  counsel  com- 
plains  are  improperly  placed  in  the  complaint,  the  remedy 
is  by  motion  to  strike  them  out  as  irrelevant,  &c.  It  is 
no  cause  of  demurrer. 

• 

By  the  C&urt,  Johnson,  J  The  first  and  third  grounds 
of  demurrer  are  not  well  taken.  In  regard  to  the  first, 
that  the  complaint  contains  two  distinct  causes  of  action, 
which  are  not  separately  stated,  it  is  not  a  cause  of  demur- 
rer specified  in  section  144  of  the  Code,  and  the  weight  of 
authority  most  decidedly  is  that  an  error  or  defect  of  that 
kind  is  to  be  corrected  by  motion,  and  is  not  demurrable. 
As  to  the  third  ground,  a  cause  of  action  sounding  in  tort 
is  stated  i|i  the  complaint  against  the  defendant  Margaret 
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and  her  btisband ;  the  other  defendant  is  properly  joined 
in  such  a  case.    {OocUy  §  114.) 

The  second  ground,  that  two  distinct  and  independent 
eanses  of  action  are  improperly  joined,  mast  be  held  also 
to  be  not  well  taken  if  the  decision  in  Brewer  v.  Temple^ 
(15  Haw.  Pr.  286,)  is  good  law.  That  is  a  special  term 
decision,  and  with  all  respect  for  the  learned  jnstice  by 
whom  it  was  pronounced,  I  think  it  is  not  sound  law. 

The  complaint  here,  as  in  that  case,  states  fieiets  consti- 
tuting a  clear  cause  of  action  for  an  assult  and  battery,  and 
also  a  clear  cause  of  action  for  verbal  slander,  both  in  a 
single  count,  and  alleges  that  the  plaintiff  was  greatly  in- 
jured in  her  person;  and  also  in  her  character  and  feelings, 
and  claims  damages  generally,  for  the  sum  of  $2000.  This 
relief  is  demanded  for  the  combined  injuries,  and  not  for 
each  injury  separately.  The  causes  of  action  are  not  sep- 
arately stated,  as  required  by  the  Code,  and  every  other 
tolerable  system  or  idea  of  pleading,  but  both  are  inteiv 
mingled  and  woven  together  in  a  single  fiibric  of  manual 
and  vocal  tort  Causes  of  action  for  words  and  blows 
thrown  into  ^^  hotchpot "  and  counted  apon  in  that  condi- 
tion. Nothing  is  claimed  as  damages  for  the  injury  arising 
from  the  biEittery,  as  such,  and  nothing  for  the  injury 
arising  from  the  slander.  Neither  cause  is  claimed  to 
have  injured  separately,  but  the  ii\juiy  and  consequent 
damages  spring  &om  the  union  of  the  two  wrongs.  Should 
a  verdict  be  rendered  in  the  plaintiff's  jGetvor,  it  must  neces- 
sarily be  a  single  verdict,  and  it  would  not  appear  and  no 
one  could  ascertain,  not  even  the  parties  themselves,  how 
much  the  plaintiff  had  been  injured  in  person,  or  how 
much  in  character,  nor  what  measure  of  compensation  had 
been  awarded  for  either  i]:\}ury.  Surely  justice  ought  not 
to  be  so  administered,  unless  the  statute  imperatively 
requires  it 

The  Oode  (§  167)  presmbes  what  causes  of  action  may 
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be  united  in  the  same  complaint^  and  classiiieB  the  causes. 
It  provides  that  different  causes  of  action  may  be  so  nnited 
*^  where  they  all  arise  oat  o^  1.  The  same  tranelaetion  or 
transactions  connected  with  the  same  subject  of  actioBi 
3.  Iiyariea  with  or  without  force  to  person  and  property ; 
or^  4.  Iiguries  to  character/'  and  proceeds,  maMng  seven 
separate  and  distinct  classes  by  numbers.  It  then  con- 
cludes :  ^^  But  the  causes  of  action  so  united  must  all  be* 
long  to  one  of  these  classes,  and  must  be  separately  stated/' 
One  of  the  causes  of  action  in  this  complaint  belongs  to 
class  3,  and  the  other  to  class  4  Hence  there  is  an  union 
of  causes  of  action  in  violation  of  the  express  terms  of  the 
section.  It  is  claimed,  however,  by  the  plaintiff 's  counsel, 
that  the  assault  and  battery,  and  the  slander  arose  out  of 
the  same  transaction,  inasmuch  as  both  causes  originated 
or  occurred,  at  the  same  period  of  time,  and  therefore  both 
belong  to  the  first  class.  This  is  what  is  held  in  Brtwtr  v. 
TempUy  {wfTO.)  But  it  by  no  means  follows  that  because 
the  two  causes  of  action  originated,  or  happened,  at  the 
same  time,  each  cause  arose  out  of  the  same  tmnsaction. 
It  is  certainly  neither  physically  nor  morally  impossible 
that  there  should  be  two  transactions  occurring  simultl^ 
neously,  each  differing  from  the  other,  in  essential  atU^^ 
tudes  and  qualities.  As.  here,  the  transaction  out  of 
which  the  cause  of  action  for  the  assault  springs,  is  the 
beating,  the  physical  force  used ;  while  the  transaction  out 
of  which  the  cause  of  action  for  slander  springs,  is  not  the 
beating,  or  the  force  used,  but  defiBimatoiy  words  uttered. 
The  maker  of  a  promissory  note  might,  at  the  very  instant 
of  its  delivery  and  inception,  falsely  call  the  payee  a  thief; 
and  yet  who  would  say  that  the  two  causes  of  action  a^ose 
out  of  the  same  transaction.  It  has  been  held  that  a  con- 
tract of  warranty  and  a  fraud  practiced  in  the  sale  of  a 
horse,  at  the  same  trade,  did  not  arise  out  of  the  same 
transaction,  so  as  to  be  connected  each  with  the  same  sub- 
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ject  of  action,  and  that  a  complaint  containing  both  causes 
of  action  was  demurrable.    (Sweet  v.  IngerBon^  12  Sow. 
Pr.  331.)    This  was  a  general  term  decision,  and  of  course 
as  authority,  has  greater  weight  than  that  of  Brewer  v. 
Tempk.    Assault  and  batteiy  and  slander  are  as  separate 
and  distinct  causes  of  action  as  any  two  actions  which  can 
be  named.    True  they  are  both  torts,  but  they  do  not  be* 
long  to  the  same  category  or  class,  either  at  common  law 
or  by  the  Code.    Indeed  the  Code,  in  express  terms, 
enumerates  and  classifies  them  separately.    The  subjects 
of  the  two  actions  are  not  connected  with  each  other. 
Each  subject  of  action  is  as  distinct  and  different  from  the 
other  as  the  character  of  an  individual  is  from  his  bodily 
structure.    The  question  is  not  whether  both  causes  of 
action  sprung  into  existence  at  the  same  moment  of  time. 
Time  has  very  little  to  do  in  solving  the  real  question. 
'The  question  is,  did  each  cause  of  action  accrue  or  arise 
oiit  of  the  same  transaction,  the  same  thing  done  ?    It  is 
apparent  that  each  cause  of  action  arose,  and  indeed  must 
necessarily  have  arisen  out  of  the  doing  of  quite  different 
things,  by  the  defendant    Different  in  their  nature,  and 
all  their  qualities  and  characteristics,  and  inflicting  injuries 
altogether  different  and  dissimilar.    The  same  evidence 
would  not  sustain  either  causQ  of  action,  and  they  may 
require  different  answers.    The  same  answer  might  not  be 
appropriate  to  both.    The  most  skilfuU  pleader,  whose 
learning  and  experience  dates  back  to.  the  era  before  the 
Code,  would,  as  it  seems  to  me,  find  himself  sadly  at  fault  as 
to  the  proper  answer  to  be  made  to  such  a  complaint,  unless 
he  should  find  a  general  denial  all  that  was  necessary  for 
a  proper  defense  to  both  causes  of  action.    But  this  goes 
upon  the  score  of  convenience  merely,  and  is  of  no  mo- 
ment if  the  Code  authorizes  the  joinder.    But  I  am  clearly 
of  the  opinion  that  it  does  not,  and  that  the  demurrer 
should  have  been  sustained  upon  the  second  ground.    The 
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order  oyerraling  the  demurrer  muBt  therefore  be  reversed 
and  the  demurrer  sustained,  with  leave  to  the  plaintiff  to 
amend  his  complaint  by  stating  one  cause  of  action,  upon 
payment  of  costs  of  the  demurrer. 

[MovBoi  Obitbbai.  TibXi  March  1,  1869.    K  JD.  /SMA,  Jahnmn  and  /.  0. 
SmUh,  Jiutioes.] 


Matilda  Hallas  vs.  Jamss  Bbll* 

In  order  to  atdd  a  salMeqnent  gntnt^  under  the  statute  eonoeining  the  oon- 
▼eyanoe  of  Umda  adversely  posseesed,  the  prior  posBeadon  most  be  under 
claim  of  some  specific  tiUe.  The  title  under  which  the  prior  possession  b 
claimed  to  be  held  must  coyer  the  premises. 

If  the  lines  under  the  first  grant  are  erroneously  located,  so  as  to  embrace 
more  land  than  is  actually  coTered  by  such  grant,  the  subsequent  grant  of 
the  land  contiguous  to  the  first  is  not  affected,  as  to  that  portion  thus  erro- 

-  neously  Included  within  the  lines  by  the  first  grantee,  though  actually 
occupied,  and  claimed  by  him  under  his  grant. 

The  "claim"  to  the  land  possessed  must  be  "under  a  title,**  or  it  will  not* 
affect  the  subsequent  grant,  otherwise  valid,  of  the  disputed  territory.  If 
the  prior  adverse  possession  has  continued  for  a  period  of  twenty  yean, 
"  under  dam  of  title,*'  such  claim  wiU  be  good  against  the  legal  title ;  even 
though  a  portion  of  the  premises  so  possessed  is  not  covered  by  the  con- 
veyance. 

Where,  In  aa  action  for  trespaas  on  land,  it  is  determined  by  the  verdict  that 
the  grant  to  the  pUiintiff  did  not  cover  the  land  hi  dispute^  but  that  it  was 
embraced  in  a  subsequent  conveyance  from  the  same  grantor  to  the  defend- 
ant, the  daim  of  the  plaintiff  is  not  "  under,**  but  outside  of  his  title,  and  the 
detedaat's  grant  of  the  disputed  piece,  is  yali4« 

THIS  was  an  action  for  trespass  on  land.  The  land  was 
a  small  gore  or  strip  lying  in  the  city  of  Aubarn, 
originally  owned  by  JDyer  Palmer,  the  common  source  of 
title,  and  conveyed  to  the  plaintiff  by  deed  dated  October 
15, 1859,  and  subsequently  to  the  defendant  by  deed  dated 
April  14, 1864. 

The  action  was  commenced  in  a  justice's  court    The 
defendant  interposed  a  plea  of  title,  and  thereupon  the 
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plaintiff  brought  an  action  in  this  oonrt^  whicli  was  tried 
at  the  circuit,  before  a  jnstice  of  this  court  and  a  jorj, 
and  a  verdict  fonnd  for  the  defendant  The  plaintiff 
moved  for  a  new  trial,  on  the  judge's  minntes,  which 
motion  was  granted ;  and  the  defendant  appealed. 

C^ec.  Bathbun^  for  tne  appellant. 

Ja9.  B.  Cox,  for  the  respondent 

By  the  Oaurty  JoHNSOliT,  J.  This  is  an  appeal  from  an 
order  granting  a  new  trial  by  the  justice  holding  the  cir- 
cuit, at  which  the  action  was  tried,  upon  his  minutes. 
The  question  tried  was  whether  the  small  strip,  or  gore  of 
land,  on  which  the  trespass  complained  of  was  alleged  to 
have  been  committed,  was  covered  by  the  plaintiff's  deed ; 
and  the  jury,  by  their  verdict,  found  that  it  was  not,  but 
that  it  had  been  conveyed  to  the  deifendant  by  the  same 
grantor,  by  a  deed  of  a  subsequent  date.  The  new  trial 
was  granted,  aa  appears  by  the  opinion  of  the  learned  jus- 
tice who  tried  the  action,  upon  the  sole  ground  that  it 
appeared  from  the  evidence,  without  contradiction,  that 
the  plaintiff  was  in  the  actual  possession  of  said  strip,  or 
gore,  and  had  it  enclosed,  and  was  cultivating  the  same, 
and  claiming  it  as  part  of  her  lot,  under  her  deed,  when 
the  defendant  took  his  conveyance  of  the  adjoiniDg  lot 
This,  it  was  held,  rendered  the  defendant's  deed  to  that 
portion  of  his  lot  embraced  within  this  gore  void  as 
against  the  plaintiff's  deed,  under  the  statute  concerning 
the  conveyance  of  lands  adversely  possessed.  (1  B.  S. 
739,  §  147.)  This  was  erroneous.  The  Court  of  Appeals, 
in  Orary  v.  Ooodmanj  (22  N.  Y.  Bep.  170,)  decided  that  in 
order  to  avoid  a  subsequent  grant  under  this  statute  the 
prior  possession  must  be  under  claim  of  some  specific  titie. 
The  title  under  which  the  prior  possession  is  claimed  to 
be  held,  must  cover  the  premises.    If  the  lines  under  the 
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first  grant  are  erroBeoasIy  located,  so  aa  to  embrace  more 
land  than  is  actually  covered  by  such  grant,  the  subsequent 
grant  of  the  land  contiguous  to  the  first,  is  not  affected,  as 
to  that  portion  thus  erroneously  included  within  the  lines 
by  the  first  grantee,  though  actually  occupied  and  claimed 
by  him  under  his  grant.  This  decision  of  the  Court  of 
Appeals  seems  to  have  escaped  the  notice  of  counsel  on 
both  sides,  as  it  is  not  referred  to  in  their  points,  nor  in 
the  opinion  at  special  term.  It  is,  however,  entirely  deci- 
sive of  the  question  here  presented.  The  cases  are  pre- 
cisely alike,  except  in  the  quantity  of  land  affSected  by  the 
erroneous  location  of  the  boundary  line.  The  "  claim  "  to 
the  land  possessed,  must  be  ^'  under  a  title,'*  or  it  will  not 
affect  the  subsequent  grant,  otherwise  valid,  of  the  dis- 
puted territory.  If  the  prior  adverse  possession  has  con- 
tinued for  a  period  of  twenty  years,  "  under  claim  of  title," 
such  claim  will  be  good  against  the  legal  title,  even 
though  a  portion  of  the  premises  so  possessed  is  not 
covered  by  the  conveyance.    (2  JS.  S.  294,  §  82.) 

It  is  determined  by  the  verdict  that  the  grant  to  the 
plaintiff  did  not  cover  the  gore  in  question,  but  that  it 
was  embraced  in  the  subsequent  conveyance  to  the  defend- 
ant. Her  claim  was  not,  therefore,  ^' under/'  but  outside 
of  her  title,  and  the  defendant's  grant  to  the  disputed 
piece  is  valid.  The  order  granting  a  new  trial  must, 
therefore,  be  reversed,  a  new  trial  denied,  and  judgment 
!  ordered  for  the  defendant  on  the  verdict 
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Where  one  party  is  entitled  to  rescind  an  agreement,  on  account  of  the  fiiilare 
of  the  other  party  to  perform  it,  he  cannot  rescind  it  in  part,  and  aflSirm  it 
aa  to  the  residue ;  but  must  affirm  or  disaffirm  it  entirely.  If  he  affirms  it 
In  part,  his  duty  to  continue  its  performance  remains  while  he  so  affirms  it, 
leaTing  him  as  a  means  of  indemnity  for  the  defective  or  imperfect  perform- 
anoe  of  the  other  party,  an  action  for  damages  only,  and  not  a  dirersion  of 
a  portion  of  the  consideration  agreed  to  be  supplied  by  the  party  not  in 
fkult. 

The  plaintiflj  by  a  written  agreement  with  the  defendant,  agreed  to  erect  and 
maintain  cattle  yards  and  pens,  on  his  own  premises,  for  recdTmg,  keeping 
and  shipping  on  the  defendant's  cars  such  cattle,  sheep,  swine,  Ac  as  should 
be  brought  over  the  Great  Western  Railway,  and  to  convey  to  the  defendant 
the  land  required  for  the  construction  of  the  necessary  railway  upon  it  for  the 
convenient  transaction  of  that  business,  upon  the  consideration  of  the  defend- 
ant's verbal  agreement  that  it  would  lay  down  a  track  on  the  land  conveyed, 
and  that  the  plaintiff  should  permanently  have  the  transaction  of  that  entire 
business.  The  agreement  was  substantially  performed  by  the  plaintiff 
by  conveying  the  land  to  the  defendant  and  the  erection  of  cattle  yards  and 
pens.  Subsequently,  the  defendant,  on  the  ground  that  the  plaintiff  did  not 
complete  and  maintain  the  yards  and  pens  in  a  proper  and  suitable  condi- 
tion, diverted  a  portion  of  the  business  stipulated  for,  to  yards  and  pens 
erected  by  itself,  permitting  the  plaintiff  to  receive  the  residue  of  such 
business. 

Beld  1.  That  the  defendant  could  not,  while  it  permitted  the  pluntiff  to  carry 
on  the  business  in  part,  which  it  stipulated  to  supply  him  with,  justify  itself 
in  withholding  the  residue  from  him. 

2.  That  in  doing  that  the  defendant  violated  the  agreement  on  its  part,  which 
Justified  the  plaintiff  in  refttsing  to  receive  the  portion  he  was  still  permitted 
to  have* 

8..  That  there  was,  therefore,  a  failure  on  the  part  of  the  defendant  to  perform 
the  agreement  which  constituted  the  consideration  for  which  the  plaintiff 
conveyed  the  land  and  erected  the  cattle  yards  and  pens.  And  such  failure 
entitled  him  to  recover  the  value  of  what  the  defendant  had  received  from 
him,  and  for  which  it  had  agreed  to  supply  him  with  the  business  specified. 

4.  That  the  defendant  having  obligated  itself  to  compensate  the  plaintiff  for 
the  Ikcilitles  he  afforded  the  defendant  in  the  transaction  of  its  business  in 
no  other  way  than  by  the  business  it  agreed  to  supply  to  him,  and  the  agree- 
ment for  that  purpose  being  void,  because  not  in  writing,  no  action  could  be 
sustained  by  the  plaintiff  for  depriving  him  of  that  business. 

5.  That  a  charge  by  which  the  jury  were  directed  that  they  might  allow  the 
plaintiff  damages  for  the  diminished  value  of  the  use  of  the  cattle  yards  and 
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pens,  occasioned  by  the  reftital  of  the  defendant  to  perfonn  the  contract 
roqaSiing  the  stock  to  be  taken  to  them,  was  erroneous. 
6.  thai  the  lecoveiy  shonld  have  been  limited  to  such  damages  as  would  com- 
pensate the  plaintiff  for  what  the  defendant  had  received  from  him  under  the 
contract^  which  would  faidnde  no  part  of  the  losses  sustained  by  him  on 
account  of  the  defendant's -omission  to  Aimish  the  business  it  agreed  to 
supply  him  with. 

rtB  plaintiff  in  this  action  claimed  to  recover  the  value 
of  certain  lands  conveyed  to  the  defendant  in  the  year 
1855,  together  with  the  expenses  of  building  and  main- 
taining cattle  yards  and  pens  erected  upon  his  own  land,  to 
accommodate  the  defendant  in  the  shipment  of  cattle, 
swine,  sheep,  &;c*  from  his  land,  upon  the  cars  of  the  de- 
fendant The  land  upon  which  the  cattle  yards  and  pens 
were  to  be,  and  afterwards  were,  erected  by  the  plaintiff, 
adjoined  that  sold  and  conveyed  to  the  railroad  company. 
The  agreement  of  the  plaintiff  to  erect  and  maintain  the 
cattle  yards  and  pens  was  in  writing,  and  that  as  well  fts 
the  conveyance  of  the  land  itself,  the  plaintiff  testified, 
were  made  and  executed  by  him  in  consideration  of  the 
defendant's  verbal  agreement  that  it  would  lay  down  a 
track  over  the  land  conveyed  to  it  by  the  plaintiff,  upon 
which  its  cars,  as  well  as  the  cars  of  the  Great  Western 
Bead,  terminating  at  Suspension  Bridge,  where  such  land 
was  situated,  could  be  run  to  the  yards  and  pens  of  the 
plaintiff  And  the  plaintiff  agreed  to  erect  and  main- 
tain, and  would  take  the  cattle  business  of  the  defend- 
ant to  his  farm,  and  that  he  would  receive  and  load  the 
cattle  there.  After  the  plaintiff  had  erected,  and  for  a 
time  maintained  such  yards  and  pens,  the  defendant 
erected  yards  and  pens  of  its  own,  near  the  village  of  Sus- 
pension Bridge,  at  which  a  portion  of  the  business  was 
afterwards  transacted  and  carried  on.  From  that  time  the 
business  was  divided  between  the  yards  and  pens  of  the 
plaintiff  and  those  of  the  defendant  The  plaintiff  objected 
to  this  division  of  the  business,  and  after  making  several 


262        OASES  IN  THE  SUPRBMB  COUET. 

• — ■ — — " — — ■ -  --  — ^— 

Day  f .  Kew  York  Oentral  Railroad  Company, 

ineffectnal  efforts  for  its  correction  he  finally  declined  to 
carry  it  on  any  longer  in  that  manner,  and  brought  this 
action  to  recover  indemnity  for  the  losses  he  had  incurred 
by  the  omission  of  the  defendant  to  take  the  entire  cattle 
business  to  his  farm.  The  jury  found  a  verdict  in  his  favor 
for  the  sum  of  twenty-five  hundred  dollars.  And  the  de- 
fendant moved  for  a  new  trial  on  a  case  made  at  the  special 
term,  and  from  the  order  denying  that  motion  appealed  to 
this  court. 

John  Q-an9(mj  for  the  appellant 

■ 

G,  D.  Lamonty  for  the  respondent. 

By  the  Oourty  Danibls,  J.  When  this  case  was  before 
this  court,  upon  a  former  occasion,  it  was  held  that  the 
contract  which  the  plaintiff  maintained  that  the  defendant 
had  made  with  him,  was  one  which,  by  its  terms,  perma- 
nently entitled  him  to  the  business  to  be  transacted.  And 
as  such  it  was  within  the  statute  of  frauds,  and  void  be- 
cause it  was  not  in  writing.  (i>ay  v.  New  Totk  Central 
BaHroad  Qo.^  (31  Barh.  548.)  That  conclusion  must,  there- 
fore, be  assumed  to  be  so  far  the  settled  law  of  this  ease  in 
the  present  disposition  of  it  The  result  of  that  decision 
is  that  the  plaintiff  agreed  to  erect  and  maintain  the  cattle 
yards  and  pens  on  his  own  lands  for  receiving,  keeping 
and  shipping  on  the  defendant's  cars,  such  cattle,  sheep, 
swine,  Ac.  as  should  be  brought  over  the  Great  Westpm 
Railway,  and  to  convey  to  the  defendant  the  land  required 
for  the  construction  of  the  necessary  railways  upon  it  for 
the  convenient  transaction  of  that  business,  upon  the 
sole  consideration  of  the  defendants'  void  agreement  that 
he  (the  plaintifi)  should  permanently  have  the  transaction 
of  that  entire  business.  It  was  expected  by  the  parties 
that  the  emoluments  of  that  business  would  sufficiently 
compensate  the  plaintiff  for  the  value  of  the  land  be  was 
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to  conyey,  and  the  expenses  he  would  be  subjeoted  to  ia 
erecting  and  maintaiuing  the  cattle  yards  and  pens.  And 
the  agreement  of  the  plaintiff  was  subftantially  performed 
by  him,  when  he  conveyed  the  land  to  the  defendants,  and 
afterwards  erected  the  cattle  yards  and  pens. 

Evidence  was  given,  upon  the  trial,  tending  to  prove 
that  the  plaintiff  did  not  complete  atxd  maintain  the  yarda 
and  pens  in  a  suitable  condition  for  the  convenient  and 
proper  transaction  of  the  business  to  be  done  in  them, 
which,  if  true,  would  have  justified  the  defendant  in  with- 
drawing the  business  entirely  from  his  premises.  <  But  the 
defendant  did  not  act  in  that  manner.  It  still  permitted 
him  to  receive  a  portion  of  the  business  stipulated  for, 
while  it  diverted  the  residue  to  the  yards  and  pens  erected 
and  maintained  by  itself.  If  the  complaint  of  the  defend- 
ant concerning  the  manner  in  which  the  plaintiff  carried 
on  the  business,  was  well  founded  in  fact,  it  would  have 
justified  the  defendant,  even  though  the  agreement  was 
legally  obligatory,  in  refusing  to  perform  it  on  its  part. 
The  defendant  would  have  been  secured  under  that  state 
of  the  case,  with  the  election  of  either  continuing  or  dis* 
continuing  the  performance  of  the  stipulations  resting 
npon  it  by  means  of  the  agreement  But  it  would  have  to 
do  one  or  the  other.  It  could  not  justify  itself  on  that 
account,  in  diverting  a  portion  of  the  business  from  the 
plaintiff,  while  it  secured  him  the  performance  of  the 
residue.  For  permitting  him  to  continue  in  such  perform- 
ance, would,  while  that  was  done,  constitute  a  waiver  of 
the  obligation  arising  upon  the  defective  manner  in  which 
the  plaintiff  performed  that  part  of  the  agreement  resting 
upon  him.  Where  one  party  is  entitled  to  rescind  an  agree^ 
ment,  on  account  of  the  failure  of  the  other  party  to  per^ 
form  it^  he  cannot  rescind  it  in  part  and  affirm  it  as  to  the 
residue ;  but  must  affirm  or  disaffirm  it  entirely.  If  he 
affirms  it  in  part,  his  duty  to  continue  its  performance 
remains  while  he  so  affirms  it»  leaviiig  him  m  a  m^AQH  of 
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indemnity  for  the  defective  or  imperfect  performance  of  the 
other  party,  an  action  for  damages  only,  and  not  a  diver- 
sion of  a  portion  of  the  consideration  agreed  to  be  supplied 
by  the  party  not  in  fault.  For  this  reason,  the  defendant, 
while  it  permitted  the  plaintiff  to  carry  on  the  business  in 
part,  which  it  stipulated  to  supply  him  with,  cannot  justify 
itself  in  withholding  the  residue  from  him.  In  doing  that 
it  violated  the  agreement  upon  its  part,  which  justified 
the  plaintiff  in  the  refusal  to  receive  the  portion  he  was 
still  permitted  to  have.  There  was,  therefore,  a  failure  on 
the  part  of  the  defendant  to  perform  the  agreement  which 
constituted  the  consideration  for  which  the  plaintiff  con- 
veyed the  land  and  erected  the  cattle  yards  and  pens.  And 
that  failure  entitled  him  to  recover  the  value  of  what  the 
defendant  had  received  from  him,  and  for  which  it  had 
agreed  and  failed  to  supply  him  with  this  business.  It  is 
not  the  case  of  a  rescission  of  the  agreement  by  the  plaintiff, 
in  which  he  would  be  bound  to  restore,  as  far  as  he  might 
be  able  to  do  so,  whatever  benefit  had  been  directly 
secured  to  him  by  the  partial  performance  of  the  agree- 
ment by  the  defendant.  But  the  case  presented  is  one 
where  the  law  allows  him  to  recover  the  value  of  what- 
ever the  defendant  has  derived  from  him  by  his  perform- 
ance  of  the  agreement,  and  which  performance  is  to  remain 
undisturbed,  on  account  of  its  omission  and  refusal  to  per- 
form what  was  the  consideration  for  that  performance. 
The  equivalent  which  the  defendant  agreed  to  give  cannot 
be  awarded  either  directly  or  by  way  of  damages,  because 
the  agreement  providing  for  it  is  void  on  account  of  the 
omission  to  reduce  it  to  writing.  All  that  the  courts  can 
do  in  such  a  case  is  to  allow  the  party  not  in  default  to 
recover  the  value  of  that  which  in  the  expectation  that  the 
agreement  would  be  performed  he  has  transferred  to  the 
defaulting  party.  This  he  may  do,  not  on  the  ground  that 
he  rescinds  the  agreement  which  he  has  performed  on  his 
part,  bat  oa  the  ground  that  the  law  will  imply  a  promise 


ERIE-^KOYEMBEB,  1867.  255 


Day  9.  New  Yoric  Central  Bailroad  Company. 

on  the  part  of  the  defaulting  party  to  pay  the  reasonable 
value  of  what  he  may  have  received,  where  his  own  stipu- 
lations are  inoperative  and  void  by  reason  of  legal  infor- 
mality in  the  manner  in  which  they  were  made.    "So  legal 
obstacle  would  stand  in  the  way  of  the  party  who  has  per- 
formed such  an  agreement,  which  would  prevent  him  from 
rescinding  it,  and  recovering  what  he  may  have  parted 
with  on  the  faith  of  it,  where  the  other  party  could  by 
that  act  be  placed, in  the  same  situation  he  was  in  when 
the  agreement  was  made.    But  he  is  not  ordinarily  obliged 
to  take  that  course.    To  do  that  he  would  be  required  to 
restore  what  he  himself  had  received  by  the  partial  per- 
formance of  the  other  party.    This,  however,  he  is  not 
required  to  do.    The  agreement  to  compensate  him  being 
void,  be  may,  under  the  promise  which  the  law  will  imply 
in  his  fiEivor,  recover  such  sum  as  together  with  the  benefit 
secured  to  him  by  the  partial  performance  of  the  de&ult- 
ing  party  will  remunerate  him  for  the  reasonable  value  of 
what  that  party  may  have  received  through  his  own  per- 
formance of  the  terms  of  the  void  agreement    This  prin- 
ciple is  not  only  founded  in  good  sense,  but  it  also  has  the 
sanction  of  several  well  considered  and  well  established 
authorities.     {OiUet  v.   Maynard^    5  John.  85.     King  v. 
Brawny  2  HtUy  485.    Peek  v.  JBurr,  10  N.  T.  Bep.  294. 
Urben  v.  LariUardj  19  id,  299.)    And  it  clearly  distinguishes 
this  class  of  cases  from  those  relied  upon  by  the  counsel 
for  the  appellant,  where  an  actual  rescission  of  the  agree- 
ment must  be  made  by  a  restoration  of  what  the  party 
rescinding  it  may  have  received,  before  he  can  be  permit- 
ted to  recover  the  consideration  that  may  have  been  parted 
with  under  it    They  are  cases  where  the  action  proceeded 
for  the  specific  thing  which  the  party  claimed  to  be  in  de- 
fiEtulthad  received  from  the  other  party.    The  action  in 
those  cases  was  for  the  recovery  of  the  consideration,  while 
in  this  it  is  to  recover  the  value  of  it  in  money.    The  same 
substantial  results  may  follow  in  each  class  of  cases,  but 
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still  there  is  a  clear  and  well  marked  legal  distinction 
between  them.  One  proceeds  upon  a  rescission  of  the 
contract,  the  other  upon  the  affirmance  of  it  as  fiar  as  its 
performance  has  eztendedt  united  with  the  promise  which 
the  law  implies  against  the  party  benefited  to  pay  for  that 
which  he  has  received  by  means  of  such  performanca 

In  this  case,  all  that  the  railroad  company  received 
under  the  agreement  from  the  plaintiff  was  the  land  which 
he  conveyed  to  it  For  as  the  court  very  properly  held  at 
the  trial,  it  could  not  insist  upon  the  performance  of  his 
eovenant  to  build  and  keep  the  cattle  yards  and  pens  in 
repair,  after  it  had  withheld  from  him  the  consideration 
upon  which  that  covenant  was  entered  into.  That  was  to 
be  done  for  the  accommodation  of  the  business  which  the 
company  was  to  take  there,  and  it  could  be  required  no 
longer  than  the  company  supplied  the  pliuntiff  with  the 
business  it  was  contemplated  he  was  to  carry  on  by  means 
of  such  yards  and  pens. 

The  yards  and  pens  themselves  were  erected  on  the 
plaintiff's  own  land,  and  were  owned  by  him.  The  de- 
fendant had  no  right  or  interest  in  them  whatever,  beyond 
the  plaintiff's  obligation  to  appropriate  them  to  the  trans- 
action of  the  business  for  which  they  were  designed,  as 
long  as  it  supplied  him  with  that  business.  When  the 
defendant  ceased  to  do  that,  even  that  obligation  was  at 
an  end.  And  the  yards  and  pens  were  the  absolute  prop- 
erty of  the  plaintiff,  while  these  yards  and  pens  were  made 
to  accompiodate  the  necessities  of  the  defendant's  business, 
the  business  to  be  carried  on  in  and  by  nxeans  of  them, 
was  to  be  that  of  the  plaintiff.  And  all  its  gains  and 
emoluments  belonged  to  him.  It  is  true  they  secured  im- 
portant if  not  indispensable  fitcilities  to  the  defendant  and 
the  great  Western  Bailway  Company  in  the  transportation 
of  live  stock,  but  the  defendant  obligated  itself  to  com* 
pensate  the  plaintiff  for  such  facilities  in  no  other  way 
than  by  the  business  it  agreed  to  supply  to  him.    And  the 
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agreement  made  for  that  pnrpose  was  void  because  not  ia 
writing.    Under  these  circumstances  no  action  can  be 
maintained  by  the  plaintiff  for  depriving  him  of  that  busi"' 
neesy  which  was  the  means  by  which  he  expected  to  be 
compensated  for  the  expenses  incurred  in  erecting  and 
maintaining  the  cattle  yards  and  pens.    In  no  other  way 
was  it  contemplated  that  the  defendant  should  reward  him 
for  the  benefit  secured  to  it  by  the  plaintiff's  performance 
of  the  contract  in  this  respect    The  entire  risk  of  the  in* 
vestment^  as  well  as  the  losses  arising  out  of  it,  or  depend- 
ent upon  the  defendant's  performance  of  the  stipulations 
resting  upon  it,  was  exclusively  that  of  the  plaintiff.    I^ 
from  either  cause,  losses  were  experienced,  they  were 
solely  those  of  the  plaintiff,  because  he  imposed  no  bind*^ 
ing  obligation  on  the  defendant  to  protect  him  against 
them,  either  in  whole  or  in  part    To  subject  the  defend* 
ant  to  such  liabilily  required  some  stipulation  on  its  part 
of  a  valid  and  binding  character,  which  it  has  failed  to 
perform.    And  no  stipulation  relating  to  that  is  to  be 
found  outside  of  that  part  of  the  contract  which  was  void 
by  the  statute  of  frauds.    For  this  reason  that  part  of  the 
charge  by  which  the  jury  were  directed  that  they  might 
allow  the  plaintiff  damages  for  the  diminished  value  of  the 
use  of  the  cattle  yards  and  pens,  occasioned  by  the  refusal 
of  the  defendant  to  perform  the  contract  requiring  the 
stock  to  be  taken  to  them,  was  erroneoas.    It  virtually  gave 
the  plaintiff  such  damages  as  he  sustained  by  reason  of 
the  non-performance  of  the  contract  on  the  part  of  the  de- 
fendant, so  far  as  such  non-performance  resulted  in  dimin- 
ishing the  value  of  the  use  of  the  yards  and  pens.    And 
the  right  to  recover  them  is  dependent  entirely  upon  the 
validity  of  this  part  of  the  agreement    The  recovery  of 
such  damages  requires  for  its  support  a  valid,  binding 
agreement  to  supply  the  plaintiff  with  the  business  which 
it  was  agreed  he  should  have  to  do  at  these  yards  and 
Vol.  Lin.  17 
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pens.  And  no  such  agreement  exists  in  the  case.  These 
damages  arose  directly  out  of  the  breach  of  the  defendants 
contract,  which  this  court  has  already  held  to  be  entirely 
void  so  fiBur  as  it  remained  unperformed.  The  defendant 
received  nothing  from  the  plaintiff  for  which  such  dam- 
ages can  be  given  by  way  of  compensation.  The  sole  in- 
tent and  object  of  them  was  indemnity  for  losses  arising 
out  of  a  fiedlure  on  the  part  of  the  defendant  to  fulfill  its 
void  engagements.  The  recovery  should  have  been 
limited  to  such  damages  as  would  compensate  the  plaintiff 
for  what  the  defendant  had  received  from  him  under  the 
contract,  which  would  include  no  part  of  the  losses  sus- 
tained by  him  on  account  of  the  defendant's  omission  to 
furnish  the  business  it  agreed  to  supply  him  with. 

The  order  denying  a  new  trial  should  be  reversed,  and 
a  new  trial  directed,  with  costs  to  abide  the  event 

[Ebib  Qsvbral  Tbbx,  Noyembar  18|  1867.    Orovitt  Marvi$^  IkmUU  and 
Don*,  JiuUoes.] 
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Where  the  owner  of  land  agrees  to  pay  the  occupant,  for  working  the  same  on 
shares,  the  yalne  of  a  certain  portion  of  the  crops  and  prodacci  the  parties 
are  tenants  in  common  of  the  crops,  A«.  In  snch  a  case  the  occupant  does 
not  become  a  tenant,  and  the  agreement  between  him  and  the  owner  is  not 
to  be  construed  as  a  lease. 

Where  the  agreement  is  of  such  a  nature  as  to  constitute  a  tenancy,  as  dis- 
ttngnished  from  an  occupancy  to  work  the  land  on  shares,  there  the  products 
become  the  property  of  the  tenant,  and  he  can  use,  sell  or  dispose  of  them 
as  he  may  choose. 

G.  agreed  with  C.  to  work  the  dairy  and  land  of  the  latter  for  one  year,  from 
the  Ist  of  March  1866,  upon  the  terms  mentioned  in  a  written  agreement 
between  them.  For  the  use  of  the  form  and  dairy  he  was  to  deliTer  to  C. 
9600  lbs.  of  good  merchantable  cheese,  made  at  a  specified  cheese  factory. 
The  agreement  contained  no  words  by  which  the  premises  and  the  cows  were 
leased  and  demised  to  G.  nor  any  agreement  on  the  part  of  G.  to  pay  any 
thing  for  their  use,  by  way  of  rent,  but  began  by  declaring  that  G.  agreed 
"  to  work  **  the  dairy  and  land  of  C.  on  the  "  following  terms."    It  then 
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■tated  as  a  part  of  such  terms,  that  C.  thonld  ftumish  good  dairy  cows  to 
(he  nomber  of  fifty ;  that  0.  should  work  the  land,  and  that  it  should  be 
oocapied  by  the  cows.  The  cows  were  to  be  at  the  risk  of  G.  daring  the 
year,  and  if  any  of  them  should  be  Injured  or  die,  he  was  to  pay  the  dam- 
ages occasioned  by  sach  ii\jaTy,  and  to  replace  sach  as  should  die.  He  was 
to  work  the  land  in  a  good,  fkithAil,  farmer-like  manner,  and  raise  all  the 
grain,  grass  and  com  that  he  could,  with  good  faithAil  tillage  of  the  land. 
He  was  to  provide  the  seed-corn  and  deUver  half  the  crop  raised  ftom  it  tc 
C.  The  crops  were  to  be  fed  to  the  cows  on  the  farm,  his  own  team  an(! 
his  dunily,  and  he  was  prohibited  from  selling  any  part  of  the  crops  without 
C.'s  consent.  WhatcTer  hay  or  other  fodder  was  left  in  the  spring,  was  to 
be  Qm  property  of  C.  and  if  it  fell  short,  daring  the  winter,  C.  was  to  supply 
the  4sficiency. 

JXBii^that  this  was  not  an  agreement  for  the  leasing  of  the  premises  to  G.  con- 
statuting  a  tenancy,  but  was  an  employment  of  the  latter  to  work  the  land 
and  carry  on  the  dairy  upon  shares. 

The  agreement  mentioned  the  cheese  which  0.  was  to  receive  as  kit  part  of 
the  cheese,  and  this  the  occupant  agreed  to  dellTcr  to  him,  free  of  charge, 
at  whatever  place  it  should  be  contracted  to  be  delivered  at ;  and  it  was 
provided  that  C.'s  part  of  the  cheese  should  commence  to  be  made  the  16th 
of  May,  1866 ;  that  he  should  have  a  certain  number  of  pounds  for  his  part ; 
that  G.  should  pay  the  cheese  fi^tory  for  making  C.'s  part  of  the  cheese ; 
and  that  all  the  rest  of  the  cheese  SQd  butter  should  be  G.'s.  Meld  that  these 
stipijlations,  taken  together,  showed  an  intention  on  the  part  of  the  parties  that 
the  cheese  should  be  manu&ctured  fix>m  the  milk  of  the  dairy,  and  that  the 
«|i|«ntity  to  be  delivered  to  C.  was  to  be  his  part  or  share  of  the  aggregate 
products.  And  th^t,  so  construed,  they  harmonised  with  the  other  provi- 
sions and  stipulations  indicating  that  the  farm  and  dairy  were  to  be  carried 
on  by  G.  on  shares. 

Sdd,  alio,  that  the  agreement,  by  providing  that  G.  should  own  only  the  resi- 
due of  the  cheese,  in  effect  exdiided  him  from  owning  any  part  of  C.*s 
share.  That  it  was  competent  for  the  parties  so  to  agree,  and  they  having 
done  so,  it  necessarily  left  C.  the  owner  of  all  that  was  produced  by  the 
dairy,  which  it  was  not  provided  that  G.  should  have. 

ftlS  action  was  brought  to  recover  the  sum  of  (400.19, 
which  the  defendant  had  received  as  the  proceeds  of 
the  sale  of  a  quantity  of  cheese  manufactured  and  sold  by 
the  First  Collins  Cheese  Factory.  The  plaintiff  claimed 
to  recover  the  money  as  the  assignee  of  Peter  Gamel,  to 
whose  credit  the  money  stood  on  the  books  of  the  factory. 
Whatever  right  he  had  to  the  money,  was  in  some  maftner, 
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though  how  does  not  appear  by  the  case,  derived  from  his 
brother  John  Gamel.  The  defendant  claimed  to  hold 
the  sum  of  $349.13  of  the  money  as  the  property  of  Ansel 
F.  Conger^  who  claimed  it  under  the  terms  of  agreement 
made  between  himself  and  John  Gamel.  The  court  di- 
rected a  verdict  for  the  plaintiff,  to  which  the  defendant 
excepted.  He  also  excepted  to  such  direction  so  far  as  it 
directed  a  recovery  for  any  greater  sum  than  the  differ- 
ence between  the  amount  claimed  by  Conger,  and  the 
whole  amount  of  money  claimed  by  the  plaintiff  in  this 
action.  The  jury  rendered  a  verdict  for  the  plaintiff  for 
the  sum  of  $445.  And  the  exceptions  taken  were  ordered 
to  be  first  heard  at  the  general  term. 

0.  0.  Tarrance^  for  the  plaintiff. 

John  Q-amcn^  for  the  defendant 

By  the  Oaurtf  Daniels,  J.  The  plaintiff  derived  what- 
ever right  he  has  to  the  money  in  controversy  from  John 
Gamel,  under  the  agreement  made  by  the  latter  with 
Ansel  F.  Conger ;  an^d  the  defendant,  as  the  treasurer  of  the 
cheese  factory,  under  the  authority  conferred  by  the  same 
agreement,  insists  upon  holding  so  much  of  it  as  is  really 
in  controversy,  for  Conger.  By  the  course  of  business 
adopted  at  the  factory,  the  money  received  from  the  sale 
of  cheese  was  paid  to  the  person  to  whom  it  stood  credited 
upon  the  books  and  to  whom  the  check  or  account  for  it 
was  issued.  But  the  evidence  tended  to  show  that  Conger 
not  only  did  not  assent  to  the  moneys  in  question  being 
disposed  of  in  that  manner,  but  beyond  that  he  positively 
dissented  to  such  a  disposition  being  made  of  them.  No 
right  to  the  moneys  can  be  derived  from  the  custom  pre- 
vailing at  the  factory,  so  long  as  that  custom  was  not 
assented  to  by  Conger.  Besides  that,  if  the  money  belonged 
to  Conger,  a  custom  by  which  he  could  be  deprived  of  U 
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and  another  person  allowed  to  receive  and  hold  it,  would 
be  unreasonable  and  unjust^  and,  therefore,  invalid.  The 
rights  of  these  parties  depend  upon  the  construction  which 
should  properly  be  placed  upon  the  agreement  between 
John  Gamel  and  Ansel  F.  Conger,  unaffected  by  the 
manner  in  which  the  business  of  the  cheese  £Etctory  was 
transacted.  By  this  agreement  John  Oamel  agreed  to  work 
the  dairy  and  land  of  Conger  from  the  1st  of  March,  1869, 
for  the  period  of  one  year,  upon  the  terms  therein  men- 
tioned. And  for  the  use  of  the  farm  and  dairy  he  was  to 
deliver  to  Conger  nine  thousand  six  hundred  pounds  of 
good  merchantable  cheese,  made  at  the  cheese  factory  in 
Collins,  managed  by  George  Sisson  and  others^  The  milk 
from  the  dairy  was  taken  to  the  £eustory  referred  to,  and  it 
was  there  manufactured  into  cheese,  and  from  the  sale  of 
a  part  of  such  cheese  the  moneys  in  dispute  were  received. 
This  cheese,  the  defendant  claims,  was,  by  force  of  the 
agreement,  the  property  of  Conger,  to  the  extent  of  the 
money  in  controversy,  and  that  he  should  be  permitted  to 
pay  the  money  to  Conger,  he  having  claimed  and  de- 
manded it  before  the  action  was  commenced. 

In  construing  this  agreement  the  principal  object  to  be 
attained  is  to  ascertain  what  was  the  intention  of  the  par- 
ties concerning  the  title  to  the  cheese  that  should  be  manu- 
fiEtctured  from  the  milk  of  the  dairy,  and  that  must  be  done 
by  considering  the  terms  they  have  made  use  of  in  making 
their  agreement,  the  subject  matter  to  which  it  related^ 
and  the  circumstances  under  which  they  acted  in  making 
it.  Agreements  of  this  description  are  somewhat  pecu- 
liar, and  it  has,  therefore,  been  said  that  in  the  construc- 
tion of  them  courts  should  not  tie  themselves  to  mere 
words.  '^  The  substance  should  be  looked  at ;  and  that, 
as  it  would  be  universally  understood  among  farmers,  is 
an  agreement  between  owners  and  occupants,  that  the 
latter  should  come  in  rather  as  servants  than  tenants^  each 
party  taking  an  interest  as  common  owners  in  the  crops 
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and  other  products  aa  they  accrue,  by  way  of  compensa* 
tion  to  the  owners  for  the  use  of  their  farm  and  the  occu- 
piers for  their  labor."  {Per  Oowen  J.  in  Putnam  v.  WisCj 
1  Hillf  247.)  And  accordingly  where  the  owner  agreed 
to  pay  the  occupant  for  working  a  farm  on  shares,  the 
value  of  one  half  of  all  the  grain,  butter  and  net  proceeds 
of  the  sheep  and  hogs  produced  from  the  premises,  it  was 
held  that  they  were  tenants  in  common  in  the  crops. 
(Tctnner  v.  HiUsj  44t  Barb.  428.)  In  this  class  of  cases  tiie 
rule  is  well  settled  that  the  occupant  does  not  become  a 
tenant,  and  that  the  agreement  between,  him  and  the  owner 
is  not  to  be  construed  as  a  lease.  (OaBwell  v.  Dutriahj  15 
Wend.  379.  DinehaH  v.  WtUim,  15  Barb.  595.)  Where 
the  agreement  is  of  such  a  nature  as  to  constitute  a  ten* 
ancy,  as  distinguished  from  an  occupancy  to  work  the 
land  on  shares,  there  the  products  become  the  property 
of  the  tenant,  and  he  can  use,  sell  or  dispose  of  them  as 
he  may  choose.  The  plaintiff  claims  that  such  was  the 
character  of  the  relation  created  by  the  agreement  made 
in  this  instance,  while  the  defendant  insists  that  it  was 
simply  an  employment  of  the  occupant  to  work  the  land 
and  carry  on  the  dairy  on  shares. 

The  general  tenor  of  the  agreement  is  not  that  of  a  leasei 
It  contains  no  words  by  which  the  premises  and  the  crops 
are  leased  and  demised  to  the  occupant,  and  it  is  as  entirely 
free  from  any  agreement  on  the  part  of  the  occupant  to 
pay  anthing  for  their  use  by  way  of  rent  Instead  of  con^^ 
taining  any  words  by  way  of  leasing  the  premises  and  the 
cows,  it  begins  by  declaring  '^  That  the  said  John  Gamel 
agrees  to  work  the  dairy  and  land  of  the  said  Ansel  F. 
Conger  on  the  following  terms."  Then  it  proceeds  to 
state,  as  a  part  of  such  terms,  that  Conger  should  "  fur- 
nish good  dairy  cows,"  to  the  number  of  fifty,  and  that 
Gamel  should  work  the  land,  and  that  it  should  be  occu- 
pied by  the  cows.  These  cows  were  to  be  at  the  risk  of 
Gamel  during  the  year,  and  if  any  of  them  should  be 
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iiyiured  or  unavoidably  die^  he  was  required  to  pay  the 
damages  occasioned  by  such  ii^jury,  and  to  replace  such 
as  should  die.  He  was  to  work  the  land  in  a  good,  faith- 
ful farmer-like  manner,  and  raise  all  the  grain,  grass  and 
com  that  he  could,  with  good  faithful  tillage  of  the  land. 
He  was  to  provide  the  seed-corn  and  deliver  half  the  crop 
raised  from  it  to  the  owner  of  the  land.  The  seed  for  the 
other  crops  were  to  be  provided  by  the  occupant,  and  the 
crops  themselves  were  to  be  fed  to  the  cows  on  the  £eu*m, 
his  own  team  and  his  &mUy,  and  he  was  prohibited 
from  selling  any  part  of  the  crops  without  Conger's  con- 
sent*  The  hay  and  grain  was  required  to  be  well  secured ; 
the  corn  stalks  foddered  out  in  good  shape  to  the  cows, 
and  no  other  stock  besides  these  cows  was  to  be  kept  on 
the  premises,  except  a  pair  of  horses.  Whatever  hay  or 
other  fodder  was  left  in  the  spring  was  to  be  the  prop-  * 
erty  of  Conger,  and  if  it  fell  short  during  the  winter  he 
was  to  supply  what  was  deficient,  at  his  own  expense. 
These  are  the  provisions  contained  in  the  agreement 
relating  to  the  occupancy,  use  and  management  of  the 
property.  And  they  are  certainly  very  far  from  indicating 
any  intention  on  the  part  of  the  parties  to  it  that  the  prop- 
erty should  be  leased  to  the  occupant  The  stipulations 
that  the  occupant  should  pay  all  the  taxes  but  the  county 
tax,  and  should  build  certain  fences  and  keep  the  premises 
in  repair,  are  as  consistent  with  one  relation  as  they  are 
with  the  other,  and  are  entitled  to  but  slight,  if  any,  con- 
sideration in  the  disposition  which  should  be  made  of  the 

case. 

The  compensation  which  the  owner  of  the  property 
should  receive  for  the  use  of  it,  was  to  be  one  half  the 
corn  raised,  one  hundred  bushels  of  apples  from  the 
orchard,  and  nine  thousand  six  hundred  pounds  of  cheese. 
There  is  no  specific  stipulation  contained  in  the  agreement 
that  this  cheese  was  to  be  manufactured  from  the  milk 
given  by  these  cows,  or  that  any  part  of  the  milk  should 
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be  taken  to  the  factory  at  which  the  cheeee  was  to  be 
made.  But  still  it  is  plainly  manifest  from  the  tenor  of 
the  agreement  itself  and  the  stipulations  concerning  the 
cheese^  that  it  was  intended  by  the  parties  that  it  should 
be.  And  the  stipulation  that  the  cows  should  be  at  the 
occupant's  risk  during  thp  year,  is  in  no  way  in  conflict 
with  this  intent.  For  if  any  of  them  were  to  unavoidably 
die,  the  agreem^it  provided  that  the  occupant  should  re- 
place them  with  others  equally  as  good,  which  would  not 
be  performed  by  replacing  them  at  the  end  of  the  year. 
The  &ir  import  of  the  agreement  upon  this  subject  is, 
that  they  should  be  replaced  at  the  time  when  the  neces- 
sity for  doing  so  should  arise.  Otherwise  the  object  which 
the  parties  intended  to  accomplish  by  means  of  the  agree- 
ment, which  was  to  cany  on  the  business  of  a  dairy,  would, 
so  far  as  there  might  be  default  in  that  respect,  be  de- 
feated. The  obligation,  which  by  this  part  of  the  agree- 
ment was  intended  to  be  imposed  on  the  occupant,  was  to 
keep  the  number  and  quality  of  the  cows  good  during  the 
period  for  which  it  was  made,  which  would  furnish  the 
occupant  with  the  milk  required  for  manufacturing  the 
cheese.  As  the  business  which  was  to  be  carried  on  by 
the  occupant  was  that  of  a  dairy,  a  part  of  which  at  least 
is  understood  to  be  the  manu&cture  of  cheese,  that  circum- 
stance  may  not  improperly  be  considered  as  confirming 
the  conclusion  more  directly  indicated  by  the  tenor  of  the 
agreement  and  the  particular  blause  relating  to  that  sub- 
ject, that  a  portion  of  the  milk  was  intended  to  be  taken 
to  the  cheese  feictory,  there  to  be  manufactured  into 
cheese.  And  the  subsequent  conduct  of  the  occupant  in 
taking  it  to  the  factory  for  that  purpose  tends  in  some 
measure  to  show  that  such  was  his  understanding  of  the 
terms  of  the  agreement  But  this,  though  worthy  of  con- 
sideration, of  course  would  not  be  controlling  upon  him 
or  others  who  claim  title  under  him* 
Besides  the  scope  and  tenor  of  the  agreement  indicating 
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that  this  bosinesB  was  to  be  carried  on  upon  shares,  it  con- 
tains particular  stipulations  and  statements  clearly  showing 
that  such  was  the  intention  of  the  parties  concerning  the 
use  that  should  be  made  of  the  milk  produced  by  the  dairy. 
For  in  this  respect  it  assumes  that  the  cheese  which  Con- 
ger was  to  receive  was  to  be  made  from  such  milk,  and 
that  he  was  to  receive  it,  not  as  rent,  but  as  his  portion  of 
the  products  of  the  dairy.  Upon  this  subject  the  agree- 
ment mentions  the  cheese  which  he  was,  by  its  terms,  to 
have  from  the  occupant,  as  his  part  of  the  cheese.  And 
this  the  occupant  agreed  to  deliver  free  of  charge  to  him, 
at  whatever  place  it  should  be  contracted  to  be  delivered 
at  In  addition  to  that,  the  agreement  provided  that 
Conger's  part  of  the  cheese  should  commence  to  be  made 
the  15th  of  May,  1865 ;  that  he  should  have  nine  thousand 
six  hundred  pounds  for  his  part,  and  that  the  occupant 
should  pay  the  cheese  factory  for  making  Conger's  part 
of  the  cheese.  And  it  is  added  to  that,  that  all  the  rest 
of  the  cheese  and  butter  should  be  Gamel's.  These  stipu- 
lations are  very  clear  and  certain,  and  disclose  the  purpose 
of  the  parties  to  have  been  that  Conger's  share  of  the 
cheese  was  to  be  manufactured  from  the  milk  of  this  dairy, 
and  they  render  the  previously  uncertain  agreement  of  the 
occupant  to  deliver  cheeese,  fixed  and  definite.  When 
the  difierent  parts  of  the  agreement  relating  to  this  sub- 
ject are  taken  together  they  very  clearly  show  that  no 
other  intention  could  have  been  entertained  than  that  the 
cheese  should  be  manufactured  frojn  the  milk  of  this 
dairy,  and  that  the  quantity  to  be  delivered  to  Conger  was 
to  be  his  part  or  share  of  the  aggregate  products.  The 
terms  they  have  used  to  distinguish  it  as  his  share,  or 
part,  are  consistent  with  no  other  purpose.  And  so  con- 
strued, they  harmonize  with  the  other  provisions  and 
stipulations  indicating  that  the  farm  and  dairy  were  to  be 
carried  on  by  Gamel  on  shares.  If  that  had  not  been  the 
object,  it  is  difficult  to  see  why  the  agreement  should  have 
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provided  that  Gkmel  should  work  the  farm ;  that  it  shonld 
direct  the  manner  in  which  it  should  be  worked,  and  the 
disposition  that  should  be  made  of  the  crops ;  that  the 
com  and  apples  should  be  divided ;  that  Conger  should 
be  liable  to  supply  hay  so  far  as  it  might  be  deficient^  and 
have  the  surplus  if  there  should  prove  to  be  any ;  that  the 
cheese  he  was  to  receive  was  to  be  his  part  or  share  of  the 
cheese;  and  that  Gamel  should  own  the  rest  of  the  cheese 
and  butter ;  which  clearly  implied  that  he  was  not  to  own 
that  which  Oonger  was  to  receive. 

The  fact  that  Oonger  was  to  receive  a  fixed  and  specified 
quantity  does  not  impair  his  rights  as  owner  of  it.  For 
the  agreement,  by  providing  that  Gamel  should  own  only 
the  residue,  as  it  does  in  effect,  excluded  him  from  owning 
any  part  of  Conger's  share.  It  was  competent  for  the 
parties  so  to  agree,  and  having  done  so  it  necessarily  left 
Conger  the  owner  of  all  that  was  produced  by  the  dairy, 
which  it  was  not  provided  that  the  occupant  should  have. 
In  a  case  already  mentioped,  Cowen,  J.  remarked,  that  if 
^^  the  rent  consisted  in  any  amount  of  grain  and  wool,  in 
bushels  or  pounds,  without  saying  from  the  farm,  the 
owners  could  have  claimed  no  property  in  either  till  de- 
livery, or  at  least  till  tender  made."  (1  Hill^  244.)  Very 
plainly  intimating  that  if  it  were  to  come  from  the  farm, 
the  case  would  be  the  same  as  though  the  quantity  or 
share  to  be  received  by  the  owner  had  been  left  indefinite 
in  amount.  And  substantially  to  that  effect  was  the  ruling 
made  in  the  cases  of  Chamlerlin  v.  Shaw^  (18  Pick.  278 ;) 
L0wi»  V.  Lyman^  (22  id,  A2il.) 

The  verdict  in  this  case  should  be  set  aside  and  a  new 
trial  ordered,  unless  the  plaintiff  will  stipulate  to  reduce 
it  to  the  sum  of  (53.06,  and  interest  thereon  from  the 
commencement  of  this  action. 

[Erib  Gbnbral  Tbbh,  September  7, 1868.  Marvin,  Danieh,  Daeii  and  Barkery 
Jofltioes.] 


ALBANT-DECEMBER,  186a 


26T 


Sliza  F.  La&kin  t)t.  Peter  J.  Mann  and  Abram  Mann. 

A.  Testator,  by  the  6th  item  of  his  will,  gave  and  bequeathed  to  his  danghter, 
E.  |200,  to  be  paid  by  his  ezecators  in  two  years  after  his  deoease.  By  the 
18lh  item  of  such  wiU,  the  testator  charged  upon  the  real  estate  devised  to 
bis  two  sons,  (the  defendants,)  certain  legacies,  indading  the  above,  in  man- 
ner following;  "  And  I  do  hereby  declare  the  legacies  mentioned  and  con* 
tained  in  the  1st,  2d,  8d  and  4th  of  the  above  mentioned  bequests,  and  the 
$200  eoiUamed  m  ths  6th  bequeBt^  a  lien  and  charge  upon  the  real  estate  herein- 
after devised  to  my  said  two  sons,  viz.  one  half  thereof  on  the  share  of  the 
real  estate  devised  to  each  son,  and  the  said  real  estate  is  devised  as  afore- 
said subject  to  tho  payment  of  said  legacies,  as  aforesaid."  The  testator 
then  disposed  of  all  the  remainder  of  his  estate  as  follows;  "  I  do  give  and 
bequeath  to  my  two  sons  P.  and  A.  in  equal  proportions,  all  the  remainder 
of  my  real  and  personal  estate  and  choses  in  acUon  not  hereinbefore  devised ; 
to  have  and  to  bold  to  themselves,  thebr  heirs  and  assigns  forever."  The 
testator  devised  to  his  said  two  sons  considerable  real  estate,  a  portion  of 
which  was  devised  to  them  Jointly,  and  the  residue  in  severalty.  And  they, 
after  his  death,  held,  possessed  and  enjoyed  such  real  estate. 

ffdd  1.  That  the  personal  estate  did  not  constitute  a  primary  fund  to  satisfy 
the  legacy  to  fi.  of  |200.  (1.)  Because  it  was  all  disposed  of  by  the  will. 
(2.)  Because  the  legacy  was  expressly  charged  upon  the  real  estate  devised  to 
the  defendante,  who  were  by  the  will  charged  with  the  payment  of  the  legacy. 

2.  That  the  defendants,  by  accepting  such  real  estate  under  the  will,  assumed 
the  burden  impoodd^  and  thereby  became  liable  personally  to  pay  the  legacy 
hi  question. 

8.  That  an  action  by  £.  against  the  two  sons  of  the  testator,  in  which  the 
relief  sought  was  that  the  defendants  might  be  adjudged  and  decreed  to  pay 
the  said  legacy  of  |200,  and  for  other  and  further  relief,  could  be  sustained 
against  both  the  defendants;  the  legacy  being  entire,  and  the  defendants 
being,  by  f!he  will,  in  effoct,  directed  to  pay  the  same.  And  that  the  plain- 
tiff was  not  obliged  to  sever  such  legacy  and  bring  a  separate  action  against 
each  defendant,  to  recover  the  same. 

4.  That  although  the  testator  directed  that  the  legacy  of  (200  to  E.  should  be 
paid  to  her  by  his  " said  aeeciUon"  &c.  yet  that  it  was  evideUt  from  the 
provisions  of  the  will  that  he  intended  to  charge  the  defendants  personally, 
and  that  the  word  "  executofs  "  was  merely  descriptive. 

5.  That  a  judgment  directing  each  defendant  to  pay  an  equal  share  of  the 
legacy,  with  costs,  and  in  defkult  of  such  payment,  that  the  real  estate  be 
sold  to  satisfy  the  same,  was  proper,  the  action  being  in  equity. 

THIS  is  an  appeal  by  the  defendants  from  a  judgment 
rendered  in  favor  of  the  plaintiff  on  the  4th  day  of 
October,  1867;  for  (304  54,  damages  and  costs. 
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N.  P.  Hinman  and  H.  Krum^  for  the  appellants. 

B.  Brewster^  for  the  respondent. 

By  the  Courts  Ingalls,  J.  This  action  is  brought  by  the 
plaintiff  to  recover  a  legacy  of  9200  bequeathed  to  her  in 
and  by  the  will  of  her  father,  Peter  Mann.  The  will  was 
executed  in  due  form  of  law  on  the  5th  day  of  April, 
1857,  and  a  codicil  was  made  and  annexed  thereto  April 
11,  1859.  The  testator  died  August  17,  1864,  and  the 
will  and  codicil  were  admitted  to  probate  on  the  17th  day 
of  October,  1864.  The  legacy  in  question  is  bequeathed 
to  the  plaintiff  in  the  5th  item  of  the  will,  as  follows  : 
'^  5th.  I  do  give  and  bequeath  unto  my  daughter  Eliza  F. 
Mann,  the  sum  of  $200,  to  be  paid  to  her,  her  heirs  or 
assigns,  by  my  said  executors,  in  two  years  after  my  de- 
cease." By  the  13th  item  of  said  will  the  testator  charged 
upon  the  real  estate  devised  to  his  two  sons,  the  defendants, 
certain  legacies,  including  the  one  in  question,  in  manner 
following:  ^^  And  I  do  hereby  declare  the  legacies  men- 
tioned and  contained  in  the  1st,  2d,  3d  and  4th  of  the 
above  mentioned  bequests,  and  the  $200  contained  in  the 
6th  bequestj  a  lien  and  charge  upon  the  real  estate  herein- 
after devised  to  my  said  two  sons,  viz.  one  half  thereof  on 
the  share  of  the  real  estate  devised  to  each  son,  and  the 
said  real  estate  is  devised  as  aforesaid,  subject  to  the  pay- 
ment of  said  legacies  as  aforesaid."  By  the  same  item  of 
said  will  the  testator  disposed  of  all  the  remainder  of  his 
estate  as  follows :  '^  I  do  give  and  bequeath  to  my  two  sons, 
Peter  J.  and  Abitkm,  in  equal  proportions,  all  the  remain- 
der of  my  real  and  personal  estate  and  choses  in  action  not 
hereinbefore  devised.  To  have  and  to  hold  to  themselves, 
their  heirs  and  assigns  forever."  The  testator,  by  said 
will,  devised  to  the  defendants  considerable  real  estate,  a 
portion  of  which  was  devised  to  them  jointly,  and  the 
residue  in  severalty.    Upon  the  trial  the  will  was  read  in 
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evidence,  and  for  additional  facts  the  parties  relied  upon 
the  admissions  contained  in  the  pleadings.  T^e  plaintiff, 
among  other  facts,  charged  in  the  complaint  as  follows : 
^'  That  ever  since  the  death  of  the'  testator  the  defendants 
have  held,  possessed  and  enjoyed  the  real  estate  devised  to 
them  as  aforesaid,  by  virtue  of  said  last  will  and  testa- 
ment, and  have  sold  and  conveyed  certain  portions 
thereof*'  The  defendants  in  their  answers  do  not  deny 
that  they  received  under  the  will  real  estate,  but  allege,  in 
substance,  that  the  portion  thereof  which  was  devised  to 
them  jointly,  was  by  the  testator  after  the  execution  of  the 
will,  and  on  the  9th  of  June,  1862,  conveyed  to  them  by 
deed,  and  whatever  real  estate  they  received  under  the  will 
was  so  received  and  held  by  them  in  severalty,  and  not 
jointly  or  in  common.  The  deed  was  not  put  in  evidence 
upon  the  trial,  nor  is  it  alleged  in  the  pleadings  what  its 
nature  or  form  is,  nor  but  that  it  harmonizes  with  the  de- 
vise in  the  will.  The  cause  seems  to  have  been  rather 
hastily,  and  perhaps  imperfectly,  presented  upon  the  facts ; 
yet  I  think  enough  appears  to  justify  the  judgment  pro- 
nounced. It  is  very  clear  that  the  personal  estate  did  not 
constitute  a  primary  fund  to  satisfy  the  legacy  in  question. 
Ist  Because  it  was  all  disposed  of  by  the  will.  2d.  Be- 
cause the  legacy  was  expressly  charged  upon  the  real 
estate  devised  to  the  defendants,  who  were  by  the  will 
charged  with  the  payment  of  the  legacy.  (Hbe$  v.  Van 
Hoesen^  1  N.  T.  Bep.  120.  Kebejf  v.  Western,  2  %d.  501. 
WQlard^t  Eq.  Juris,  p.  488.  SalleU  v.  HalleU,  2  Paige,  15.) 
The  provision  of  the  will  charging  the  legacy  upon  the 
estate  is  unequivocal.  It  not  only  declares  the  legacy  to 
be  a  lien  and  charge  thereon,  but  devises  the  real  estate  to 
the  defendants  wlbject  to  the  payment  thereof. 

Again,  the  defendants,  by  accepting  such  real  estate 
under  the  will,  which,  from  the  facts  proved,  they  should 
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be  held  to  have  done,  assumed  the  burden  imposed  and 
thereby  became  liable  to  pay  the  legacy  in  question.  In 
WillarSa  Equity  Jurwprudence^  {p.  489,)  the  author  says : 
"  But  where  the  real  estate  is  devised  to  the  person  who,  by 
the  will,  is  directed  to  pay  the  legacy,  it  has  frequently  been 
decided  that  such  legacy  is  an  equitable  charge  upon  the 
real  estate  so  devised,  aUhough  the  devisee  is  aho  executor^  or 
is  the  residuary  legatee  of  the  personal  estate.^*  Again,  on  the 
same  page :  "  If,  however,  the  devisee  accepts  the  devise, 
he  becomes  personally  liable  for  the  legacies,  notwith- 
standing which  the  legacies  are  an  equitable  charge  upon 
the  real  estate."  {See  also  Harris  v.  Fh/y  7  Paige^  421 ; 
Kelsey  v.  Western^  1  N.  Y.  Rep,  601 ;  Oridley  v.  Gridky, 
24  id,  130.)  Thus,  we  perceive,  the  legacy  was  not  only 
charged  upon  the  real  estate,  thereby  creating  a  lien,  bat 
the  defendants  became  liable  personally  to  pay  the  same, 
having  accepted  the  real  estate  devised  to  them,  charged 
with  the  burden. 

The  summons  in  this  action  is  for  relief,  and  the  com- 
plaint demands  judgment  that  the  defendants  be  adjudged 
and  decreed  to  pay  the  said  legacy,  and  that  the  plaintiff 
have  such  other  or  further  relief  as  the  nature  of  the  case 
requires.  ISTo  question  was  raised,  upon  the  trial,  that  the 
complaint  was  not  adapted  to  the  nature  of  the  relief 
sought;  or  that  it  was  insufficient  in  the  statement  of 
facts.  The  defendants  having  answered,  and  participated 
in  the  trial,  the  court  was  authorized  to  pronounce  such 
judgment  as  the  facts  alleged  in  the  pleadings  and  proved 
upon  the  trial  justified ;  even  though  the  relief  demanded 
in  the  complaint  was  insufficient  (Code,  §  274.  Emery 
v.  Pease,  20  K  T.  Rep.  62.) 

We  are  also  of  opinion  that  the  action  was  properly 
sustained  against  both  defendants,  and  that  the  judg- 
ment is  correct.  The  legacy  is  entire,  and  the  defend- 
ants are  by  the  will,  in  effect,  directed  to  pay  the  same. 
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It  is  true  the  testator  in  making  this  bequest  nses  the 
fi>lIowing  language:  ^'5ih.  I  give  and  bequeath  unto 
my  daughter^  Eliza  F.  Mann,  the  sum  of  two  hundred 
dollars,  to  be  paid  to  her,  her  heirs  or  assigns,  by  my  $atd 
exeeutoruy'  kc.  But  it  is  very  evident  from  the  provisions 
of  the  will  that  he  intended  to  charge  the  defendants  per- 
sonally, and  that  the  word  ^'  executors "  was  merely  de- 
scriptive. The  fact  that  the  testator,  when  he  came  to 
declare  the  extent  of  the  lien  upon  the  real  estate  devised 
to  the  defendants,  directed  that  one  half  of  the  legacies 
should  be  charged  upon  the  share  of  the  real  estate  de- 
vised to  each  son,  indicates  merely  that  he  intended  to 
define  the  extent  of  the  incumbrance  upon  the  real  estate 
devised  to  them,  09  between  themeeheiy  in  case  a  sale  of  any 
part  of  the  real  estate  should  become  necessary  to  satisfy 
the  legacies,  or  any  of  them.  We  are  disinclined  to  ac- 
cept the  theory  that  the  plaintiff  was  compelled  to  sever 
this  legacy  of  two  hundred  dollars,  and  bring  a  separate 
action  against  each  defendant,  to  collect  the  same.  Such 
was  not  the  intention  ot  the  testator,  as  evidenced  by  the 
wiU.  Nor,  in  my  judgment,  does  the  law  require  such 
course  to  be  pursued,  when  the  rights  of  all  the  parties 
can  be  properly  adjusted  in  this  equity  action.  As  between 
themselves  and  the  legatees,  the  defendants  are  charge- 
able jointly  with  the  payment  of  the  legacies,  and  they  are 
left  to  adjust  the  equities,  as  between  themselves,  or  have 
it  accomplished  in  this  action.  .The  judgment  in  this 
action  seems  to  be  framed  with  a  view  to  protect  each  de- 
fendant ;  for  it  provides,  among  other  things,  that  each  of 
the  defendants  shall  pay  an  equal  share  of  the  legacy,  with 
costs,  and  in  de&ult  of  such  payment,  that  the  real  estate 
be  sold  to  satisfy  the  same.  This  being  an  equity  action, 
the  court  was  authorized  to  render  such  a  judgment  as 
was  just  and  agreeable  to  the  facts  alleged  and  proved. 
And  I  do  not  think  that  power  has  been  transcended  in 
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this  case.    Two  actions  should  not  be  encouraged  when 
adequate  relief  can  be  obtained  in  one ;  as  the  law  abhors 
multiplicity  of  suits.      (Toumer  v.  Tooleyy  38  Barb.  598. 
HaUett  V.  Salkttj  1  Paige,  15.) 
The  judgment  should  be  affirmed,  with  costs. 

[Albaht  GiurmAL  Tibm,  December  7,  1868.    i^ofl^  SeyOocm  and  PMit- 
hmnt  Justices.] 


Billings  vs.  Mbiqs  and  others. 

Although,  where  there  is  a  general  partnership,  and  one  of  the  &m  borrows 
money  In  the  name  and  upon  the  credit  of  the  firm,  the  lender  may  reoovor 
against  the  Ann,  if  he  has  acted  in  good  Hdth,  notwithstanding  thai  the 
money  was  ultimately  misapplied  by  the  partner  borrowing  it;  yot  if  the 
lender  knows,  at  the  time  of  the  loan,  that  it  is  the  intention  of  the  borrower 
to  apply  it  to  his  individual  use,  and  afterwards  it  is  so  applied,  he  cannoi 
recover  from  the  firm ;  or  if  he  has  good  reason  to  believe  from  surrounding 
circumstances,  that  such  is  the  intention  of  the  borrower,  he  is  put  upon 
inquiry  to  ascertain  from  the  other  members  of  the  firm  whether  the  loan  ia 
sought  to  be  made  with  their  consent  and  for  their  use. 

8o  when  a  banker  has  the  funds  of  a  firm  deposited  with  him  for  the  purpose 
of  its  especial  business,  and  when  he  knows  that  one  of  the  firm  is  engaged 
in  individual  speculations,  and  he  transfers  these  frmds  to  the  separata 
account  of  this  member,  and  with  knowledge  that  the  latter  appropriates 
the  frmds  to  such  speculations,  the  banker  is  liable  for  the  ftinds  thus  aiis- 
applied,  unless  they  first  assure  him  of  their  consent. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  by  the  plainti£^ 
against  the  defendants,  to  recover  a  balance  alleged  to 
be  due  to  the  firm  of  B.  F.  Carver  &  Co.,  of  which  firm 
the  plaintifiT  was  a  member,  on  an  account  kept  by  that 
firm  with  the  defendants. 

The  case  was  tried  before  a  referee,  who  found  the  fol- 
lowing facts : 

JPirBt.  That  the  plaintiff  did,  on  the  24th  day  of  October^ 
1860,  form  a  copartnership  with  Benjamin  F.  Carver  and 
Courtland  G.  Babcock,  to  transact  the  business  of  banking 
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at  Chicago,  in  the  State  of  niinois,  under  the  name  and 
style  of  ^^  B.  F.  Carver  &  Company/'  and  that  the  eaid 
copartnership  continued  in  the  transaction  of  such  business 
until  the  1st  day  of  May,  1862,  when  the  same  was  dissolved. 

Second.  That  the  defendants  were,  prior  to  October, 
1860,  and  until  December  31, 1861,  copartners,  doing  busi- 
ness as  bankers  and  brokers,  in  the  city  of  New  York, 
under  the  name  and  style  of  ^'  Meigs  &  Greenleaf." 

TlnrcL  During  the  continuance  of  the  said  copartner- 
ship of  B.  F.  Carver  &;  Company,  the  said  firm  remitted, 
firom  time  to  time,  to  the  firm  of  Meigs  &  Greenleaf,  gov- 
ernment and  state  securities,  to  be  sold  at  the  city  of  New 
York  for  them  and  on  their  account  And  the  said  firm  of 
B.  F.  Carver  A;  Company  also  remitted  to,  and  deposited 
with  said  Meigs  and  Greenleaf,  divers  sums  of  money  to  be 
drawn  against  by  said  B.  F.  Carver  &  Co.  as  they  should 
have  occasion. 

FourtL  The  avails  of  the  sales  of  the  said  government 
and  state  securities,  and  the  amount  of  money  so  as  afore- 
said deposited  with  said  Meigs  &  Greenleaf,  amounted  in 
the  whole  to  $641,326.31. 

Fifth.  That  during  the  continuance  of  the  copartnership 
of  B.  F.  Carver  k  Company,  the  said  firm  drew  and  received 
from  the  firm  of  Meigs  k  Greenleaf  the  sum  of  $627,769.58, 
leaving  the  sum  of  $13,536.74,  on  the  Ist  day  of  Octo- 
ber, 1862,  in  the  hands  of  said  firm  of  Meigs  k  Greenleaf, 
belonging  to  the  firm  of  B.  F.  Carver  k  Company,  sub- 
ject and  liable  to  be  paid  on  demand. 

Sixth.  That  the  said  sum  of  $13,536.58,  was,  on  or  about 
the  5th  day  of  October,  1862,  demanded  by  the  plaintiff's 
firm,  of  B.  F.  Carver  k  Company,  of  the  defendants,  but 
has  not  been  paid. 

Sev$nth.  Benjamin  F.  Carver  and  Courtland  G.  Babcock 
have  assigned  their  interest  in  said  firm  of  B.  F.  Carver  k 
Co.  and  the  property  and  assets  thereof  to  the  plaintiff! 

VoL^Lm  18 
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The  referee  foand,  as  conolusiou  of  law  s  That  the  de- 
fendants were  indebted  to  the  plaintiff  in  the  sum  of 
$13,536.74,  with  interest  from  the  5th  day  of  Ootober,  1862, 
which  amounts  to  93,432.28 ;  and  that  the  plaintiff  was 
entitled  to  judgment  for  the  said  amount,  to  wit.  $16,969.02, 
besides  the  costs  of  this  action. 
'(    The  defendants  appealed  from  the  judgment  so  entered. 

U.  H.  Andersonj  for  the  appellants. 

John  JV.  Whiting^  for  the  respondent. 

Btf  the  Oourtf  Clerke,  P.  J.  In  the  additional  findings 
of  the  referee,  he  finds,  as  matters  of  fact,  that  the  various 
sums,  which  the  defendants  claim  they  had  a  right  to  appro- 
priate to  the  individual  use  of  B.  F.  Carver,  were  trans- 
xnHted  in  the  regular  course  of  their  business,  from  Chi- 
cago to  the  defendants,  by  B.  F.  Carver  &  Go.  composed 
of  the  said  B.  F,  Carver,  Coddington  Billings  and  Court- 
land  G.  Babcock,  and  that  this  was  done  without  the 
knowledge  and  consent  of  Billings  and  Babcock.  The 
plaintiff's  firm  were  bankers  in  Chicago,  dealing  in  money 
and  government  bonds,  and  loans  and  discounts,  and 
nothing  else.  The  speculations  in  stocks  and  the  other 
transactions  of  B.  F.  Carver,  individually,  of  which  there  is 
sufficient  in  the  evidence  to  infer  that  the  defendants  were 
cognizant,  were  frauds  upon  the  plaintiff's  firm,  having 
been  entered  in  the  defendants'  accounts  as  part  of  their 
transactions,  when  it  was  evident  that  these  transactions 
were  not  in  the  ordinary  course  of  their  business.  When 
the  defendants  witnessed  this  misappropriation  of  the  funds 
of  the  firm,  they  were  at  least  put  upon  inquiry  to  ascertain 
from  the  other  members  of  the  firm  whether  they  consented 
to  the  course,  in  which  Carver  was  individually  engaged, 
and  whether  the  funds  of  the  firm  should  be  applied  to  his 
individual  transactions.  Undoubtedly*  where  there  is  a 
general  partnership,  and  one  of  the  firm  borrows  money 
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in  the  name  and  npon  the  credit  of  the  firm,  the  lender 
may  recover  against  the  firm,  if  he  has  acted  in  good  faith, 
notwithstanding  that  the  money  was  ultimately  misap- 
plied by  the  partner  borrowing  it     But,  if  the  lender 
knows,  at  the  time  of  the  loan,  that  it  is  the  intention  of 
the  borrower  to  apply  it  to  his  individual  use,  and  after- 
wards it  is  applied,  he  cannot  recover  from  the  firm ;  or,  if 
he  has  good  reason  to  believe  from  surrounding  circum- 
st^ces  that  such  is  the  intention  of  the  borrower,  he  is 
put  upon  inquiry  to  ascertain  from  the  other  members  of 
the  firm  whether  the  loan  is  sought  to  be  made  with  their 
consent  and  for  their  use.    So,  when  a  banker  has  the 
funds  of  a  firm  deposited  with  him  for  the  purpose  of  its 
especial  business,  and  when  he  knows  that  one  of  the  firm 
is  engaged  in  individual  speculations,  and  he  transfers  these 
funds  to  the  separate  account  of  this  member,  and  with  a 
knowledge  that  the  latter  appropriates  the  funds  to  such 
speculations,  the  banker  is  liable  to  the  firm  for  the  funds 
thus  misapplied,  unless  they  first  assure  him  of  their  consent. 

The  only  doubt  I  have  felt  in  this  case  arose  from  the 
absence,  in  the  referee's  findings  of  fact,  of  an  express  find- 
ing of  knowledge  on  the  part  of  the  defendants  of  the 
misapplication  of  the  funds  by  Carver ;  but,  as  the  evidence 
satisfiu^torily  shows  this,  and  as  there  is  enough  in  the 
whole  findings  to  show  that  the  funds  were  received 
from  the  firm  for  the  business  in  which  they  were  engaged, 
and  that  the  transfer  was  made  for  the  individual  pur- 
poses of  Carver,  without  the  knowledge  and  consent  of 
the  other  members  of  the  firm,  I  think  it  is  not  neces- 
sary to  send  back  the  case  to  the  referee. 

The  judgment  should  be  affirmed  with  costs. 

[Niw  ToBK  Qbsbbal  Tesk,  January  4,  1869.     CUrki,  SuthcrUmU  and 
Qiorge  Q»  Barnard,  Jastices.] 
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By  ike  Oaurtj  Clbbke,  P.  J.  The  defendant,  at  the  trial, 
relied  on  the  statutes  of  Connecticut  in  relation  to  insol- 
vent estates,  and  on  the  alleged  fact  that  the  pledgees  to 
whom  the  Bridgeport  Fire  and  Marine  Insurance  Com- 
pany had  transferred  the  note  in  question,  as  collateral 
security,  had  sold  it  previously  to  demand  from  the  com- 
pany of  payment  of  the  principal  debt        '    • 

L  I  can  discover  nothing  in  these  statutes  which  makes 
such  transfers  absolutely  and  per  se  void.  They  are  void 
only  when  they  have  been  made  for  the  purpose  of 
enabling  the  debtor,  in  view  of  insolvency,  to  give  the  per- 
son receiving  the  same  a  preference  over  other  creditors 
of  such  debtor,  and  with  the  knowledge  on  the  part  of 
such  creditor  that  the  transfer  was  so  made.  It  was,  there- 
fore, necessary  for  the  defendant  to  prove  the  fraudulent 
intent  Kothing  of  the  kind  was  attempted.  On  the  con- 
trary, the  plaintiff's  counsel  offered  to  prove  that  there 
was  no  such  intent  on  the  part  of  the  insurance  company, 
and  that,  at  the  time  of  the  transfer,  its  officers  did  not 
know  of  its  insolvency*  These  offers  were  disallowed. 
But,  in  my  opinion,  even  if  the  fraudulent  intent  to  prefer 
was  specifically  proved,  the  defendant  could  not  avail 
himself  of  such  a  defence^  The  provisions  to  which  t 
have  referred  were  intended  for  the  benefit  of  the  credi- 
tors of  the  insolvent  His  debtors  can  take  no  advantage 
of  them.  They  are  under  an  obligatioti,  at  all  events,  to 
pay  their  debts ;  and  if  the  creditors  choose,  they  can,  at 
any  time,  question  the  right  of  the  preferred  claimant  to 
his  exclusive  appropriation  of  them^  The  Connecticut 
statute,  {ch,  512,  §  1,)  sets  forth  that  all  conveyances,  &c. 
made  by  any  person  in  failing  circumstances,  with  a  view 
to  insolvency,  shall,  m  against  the  creditors  of  the  person 
making  such  conveyance,  &c.  be  void,  unless  for  the  bene- 
lit  of  all  the  creditors  equally.  The  defendant  does  not 
interpose  a  claim  in  the  capacity  of  a  creditor,  but  denies 
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ins  liability  as  a  debtor  by  virtue  of  these  provisions  to 
insure  equality  to  creditors. 

IL  In  like  manner^  the  defendant  fails  in  hid  attempt 
to  avail  himself  of  an  alleged  want  of  a  previous  demand 
from  the  company  of  the  payment  of  the  original  debt, 
and  want  of  notice  of  the  sale.  Ko  such  defense  is  set 
up  in  the  answer  or  proved  at  the  trial ;  and,  if  it  was,  I 
doubt  whether  the  defendant  could  take  advantage  of  it 
The  purchaser  of  such  a  security  has  dk  prima  fade  right  of 
recovery  on  the  production  of  it ;  and  the  maker  cannot 
claim  a  verdict  on  the  ground  that  it  was  not  affirmatively 
proved  that  the  pledgee  neglected  to  demand  payment  of 
the  pledgor,  and  to  notify  the  latter  of  the  sale  \  and  even 
if  this  omission  was  proved,  the  debtor^  as  I  have  said, 
cannot  take  advantage  of  it  This  was  an  affair  between 
the  pledgor  and  the  pledgee,  or  between  the  pledgee  and 
the  other  creditors. 

m.  As  to  the  objection  that  there  was  no  proof  of  a 
previous  resolution  of  the  board  of  directors,  authorising 
the  company  to  borrow  money  or  pledge  the  property* 
The  answer  to  this  is,  that  nothing  appears  in  the  case  to 
show  that  the  laws  of  Connecticut  require  such  a  resolu*- 
tion ;  and  even  if  they  do,  the  court  would  not  presume  that 
the  transfer  had  been  made  in  violation  of  the  law  This 
is  a  fact,  if  it  exists,  to  be  showu  in  defense.  Illegality  is 
never  presumed.  On  the  contrary,  every  thing  must  be 
presumed  to  have  been  legally  done,  until  the  contrary  be 
proved.  {See  Nelson  v.  JEatony  26  If.  T.  Rep.  416.)  And 
this,  by  the  way,  applies  forcibly  to  the  other  objections 
of  the  defendant. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

[Nhw  Tobk  Gbvikal  Tbbm,  Jfuiuary  4, 1869.    Qtrke^  SMerltmd  and  Q^ 
0»  Bamardf  JnsticeB.J 
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Where  warehoiuemen  raftue  to  deUver  up  propert j  in  tbeir  chargo,  on  demand 
of  pouesBion  and  tender  of  all  legal  charKee,  claiming  an  additional  sum 
beyond  their  legal  charges,  an  action  will  Ue,  hj  Ihe  oimer,  to  recorer  the 
possession. 

Although  the  law  is  opposed  to  drcnlty  of  action,  that  is,  opposed  to  any 
attempt  to  obtain  indirectly,  by  means  of  a  snbaeqnent  action,  a  result  which 
may  be  reached  in  an  action  already  commenced ;  yet  where  it  is  not  known, 
at  the  thne  the  first  action  is  commenced,  that  the  defendants  hare  posses- 
sion of  other  property  of  the  plaintilf  than  that  sought  to  be  recoTered  in 
that  acti<m,  a  second  action  may  be  bron^t,  for  snch  additional  prc^rty. 

APPEAL  from  a  judgment  entered  npon  the  report  of  a 
referee. 

This  action  was  for  the  claim  and  delivery  of  personal 
property,  being  five  bags  of  chiccorj,  valued  at  $35.48, 
with  damages  for  the  detention  thereof 

The  defendants,  in  their  answer,  set  up  several  defenses : 
Ist  A  general  denial.  2d.  That  they  had  a  Uen  upon 
said  goods  for  storage.  3d.  That  the  plaintiff  was  not  the 
real  party  in  interest  4tL  A  former  action  pending  for 
the  same  cause  of  action.  The  action  was  referred  and 
tried  before  a  referee.  Upon  the  trial  it  appeared  that  on 
February  28,  1863,  A.  Blume  k  Go.  stored  with  the  de- 
fendants 635  bags  of  chiccory,  for  which  the  defendants 
gave  the  following  receipt : 

«  New  York,  February  28, 1863. 
Received  in  U.  S.  bonded  warehouse,  Nos,  6,  8  and  10 

Bridge  street    Messrs.  Blume  &  Co.  (caravan  trans.) 
This  receipt  not  negotiable.    Marks  and  numbers : 

No  marks.     Six  hundred  and  thirty-five  bags  chiccoiy. 

Stamp,  25. 

Storage,  3. 

Labor,  3.  (Signed)  Squibb  &  Johnson.'' 

That  on  that  day  A.  Blume  &  Co.  sold  isaid  goods  to 
John  Tappan,  Cyrus  Scofield  and  John  Fox,  copartners 
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under  name  of  John  Tappan,  and  delivered  above  receipt 
to  said  John  Tappan,  with  the  following  indorsement : 

"  Please  transfer  within-mentioned  goods  to  Mr.  John 
Tappan  and  others.    Feb.  28,  1863. 

A,  Blume  &  Co." 

That  on  July  6, 1864,  said  John  Tappan  sold  said  chio 
coiy,  as  64D  bags,  to  Leander  8.  Kisley  and  Christoper 
Bisley,  partners  ander  name  of  C.  Bisley.  Tappan  applied 
to  the  defendants  for  their  bill  of  charges  upon  said  goods, 
which  they  furnished,  amounting  to  (371.72.  Tappan 
admitted  the  bill  to  be  correct,  except  that  it  was  $38.10 
too  much,  by  reason  of  an  increase  of  rates  fh>m  three  to 
four  cents  per  bag  per  month  after  January  12, 1864,  which 
he  refused  to  pay,  claiming  that  the  defendants  were  lim- 
ited by  the  price  named  in  the  receipt  to  A.  Blume  &  Co. 
The  defendants  afterwards  bestowed  labor  upon  said  goods 
amounting  to  $25.40,  not  mentioned  in  the  bill.  Tappan 
offered  to  pay,  and  tendered  to  the  defendants  the  amount 
of  eaid  bill,  less  $38.10,  and  demanded  the  goods,  with 
which  demand  the  defendants  refused  to  comply,  but 
nothing  was  said  or  done  about  the  $25.40.  The  plaintiff 
thereafter,  on  July  19,  1864,  commenced  an  action  for  the 
recovery  of  636  of  the  640  bags,  which  were  taken  by  the 
sheriff  and  delivered  to  the  plaintiff.  The  defendants 
offered  to  the  sheriff  and  requested  him  to  take  the  whole 
640  bags  under  the  plaintiff's  requisition  in  that  action, 
which  he  refused  to  do.  The  defendants  then  offered  to 
the  plidntiff  to  deliver  to  him  the  640  bags,  and  to  pay  all 
costs  and  disbursements  of  said  action,  which  the  plaintiff 
refused  to  receive,  unless  the  defendants  would  also  pay, 
in  addition  to  the  taxable  costs  and  disbursements  of  said 
action,  $25  counsel  fee  of  the  plaintiff's  counsel  in  said 
action.  Thereafter^  and  on  August  11,  1864,  the  plaintiff 
commenced  a  second  action  in  the  Supreme  Court,  against 
the  defendants,  for  the  recovery  of  the  five  bags.    Both 
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actions  are  Btill  pending  and  undetermined.  The  value 
of  the  five  bags  was  930.48.  The  plaintifi*  paid  to  the 
sheriff  upon  his  demand  $26.10  for  services  and  expenses 
connected  with  the  keeping  and  delivery  of  the  possession 
of  said  five  bags,  but  there  was  no  evidence  of  the  charac- 
ter or  nature  of  the  services  oi  said  sheriff  for  wliich  such 
payment  was  made  to  him  by  the  plaintiff.  The  plaintiff 
sustained  no  other  damage  by  reason  of  the  detention  of 
said  five  bags,  except  the  sum  so  paid  to  the  sheriff 
There  was  never  tendered  to  the  defendants  any  other  or 
greater  sum  than  $383. 62. 

When  the  plaintiff  rested,  the  defendant  moved  to  dis- 
miss the  complaint  upon  the  following  grounds.  Ist  That 
the  defendants  had  a  lien  for  storage  on  the  goods  at  the 
time  of  the  commencement  of  the  action,  for  which  no 
tender  had  been  made.  2d.  That  the  goods  had  been 
transferred  to  Christopher  Bisley,  and  not  to  the  plaintiff 
and  the  plaintiff  had  no  title  to  the  goods.  3d.  There  waa 
a  defect  of  parties  plaintiff,  in  that  said  Risley  was  not  a 
party  plaintiff.  4th.  That  Blume  &;  Co.  had  never  trans- 
ferred any  contract  to  store  the  goods,  but  only  sold  the 
goods.  5th.  That  it  appears  that  another  action  for  the 
same  cause  of  action,  to  wit,  the  first  action,  was  pending 
'  between  the  same  parties.  The  referee  denied  the  motion 
and  tiie  defendants  excepted. 

Wlien  the  case  was  closed,  the  defendant  renewed  the 
motion  upon  the  following  grounds :  1st  That  at  the 
commencement  of  the  action  the  defendants  had  a  lien  for 
storage  and  labor,  for  which  no  tender  had  been  made. 
That  the  only  pretense  of  a  tender  was  for  the  $333.62, 
and  none  had  been  shown  or  claimed  as  to  the  925.40, 
labor  not  included  in  the  bill.  2d.  That  the  goods  had 
been  transfeired  to  Christopher  Risley,  and  not  to  the 
plaintiff,  and  the  plaintiff  had  shown  no  title  to  the  goods. 
3d.  That  there  was  a  defect  of  parties  plaintiff,  in  that  said 
Christopher  Risley  was  not  a  party  plaintiff.     4th.  That 
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it  being  admitted  that  the  defendants'  chargea  were  rea- 
sonable and  proper  on  a  quantum  meruit^  the  defendants 
still  had  a  lien  $  for  the  contract  with  A.  Blame  &  Co. 
even  if  it  was  transferrable  to  John  Tappan,  or  to  the  plain- 
tiff, had  never  in  fact  been  transferred,  and  that  the  con- 
tract,  having  been  put  an  end  to,  did  not  prevent  the 
defendants  charging,  or  relieve  said  Tappan  from  paying 
a  reasonable  and  proper  charge  for  storing  the  goods  for 
him.    That  A,  Blume  &  Co.  having  parted  with  their  , 
interest  in  the  goods,  had  no  interest  in  the  contract,  and 
not  having  transferred  the  contract,  Ti^patt  conld  not 
claim  under  it  any  rights  against  the  defendants  that  they 
should  store  the  goods  at  an  unreasonable  rate.    5th.  That 
it  appears  that  another  action,  for  the  same  cause  of  action, 
to  wit^  the  first  action,  hac^  been  commenced,  and  is  now 
pending  between  the  said  parties.    The  referee  denied 
the  sfdd  motion,  and  the  defendants  excepted.    The  case 
was  then  submitted  to  the  referee^  who  found  the  fore- 
going factS)  and  found  as  conclusions  of  law :  That  by  the 
contract  with  A.  Blume  &  Co.  contained  in  the  receipt, 
the  defendants  were  limited  to  the  charge  of  three  cents 
per  bag  for  storage,  and  could  not  increase  the*  same 
as  against  said  J'ohn  Tappan  or  the  plaintiff.    That  the 
pendency  of  the  action  for  the  635  bags  was  no  defense  to 
the  action  for  the  remaining  bags ;  and  the  latter  was  a 
different  cause  of  action  from  the  former.    That  the  plain- 
tiff was  entitled  to  recover  as  damages  the  $26.10,  for 
money  paid  to  the  sheriff.    That  the  defendants  having 
presented  their  bill  containing  an  illegal  charge  to  the 
amount  of  $38.10,  and  refusing  to  deliver  the  goods  till 
that  charge  was  paid,  could  not,  after  tender  of  the  correct 
amount  due  on  that  bill,  justify  their  retention  of  the 
property  by  setting  up  a  correct  lien  for  other  charges 
founded  on  no  specific  agreement,  but  on  a  quantum  meruit 
to  which  they  then  made  no  claim.    That  the  plaintiff  was 
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entitled  to  recover  the  possession  of  the  property  and 
^26.10  damages.    The  defendants  excepted. 

Judgment  having  been  entered  accordingly^  the  defend* 
ants  appealed. 

S.  B.  Broumdlj  for  the  appellants. 

John  Fitchf  for  the  respondent 

B]f  the  Court,  Clerkb,  P.  J.    The  findings  of  fact  cannot 
be  disturbed  by  us.    There  is  not  only  some  evidence 

tending  to  support  them,  but  the  referee  would  have 
clearly  erred,  if  he  had  come  to  any  other  conclusion. 
He  finds  that  the  plaintiff  was  the  owner  of  the  five  bags 
of  chiccory ;  that  possession  was  demanded  from  the  de- 
fendants and  all  legal  charges  were  tendered ;  that  they 
refused  to  surrender  these  bags,  and  that  they  had  no 
right  to  charge  four  cents,  and  were  only  entitled  to  three 
cents  per  month.  ^The  only  question  in  the  case,  in  which 
there  was  room  for  any  reasonable  doubt,  is  that  arising 
from  the  pendency  of  another  action.  Certainly,  the  law- 
is  opposed  to  circuity  of  action ;  that  is,  opposed  to  any 
attempt  to  obtain  indirectly  by  means  of  a  subsequent 
action,  a  result  which  may  be  reached  in  an  action  already 
pending.  But,  when  the  first  action,  the  pendeney  of 
which  the  defendants  set  up,  was  commenced,  it  was  not 
known  to  any  of  the  parties  that  the  defendants  bad  cus- 
tody of  the  five  bags,  for  which  this  action  was  brought. 
The  plaintiff 's  right  to  640  bags  was  not  disclosed;  evi- 
dently, therefore,  the  second  action  was  not  commenced 
for  the  purpose  of  obtaining,.indirectly,  by  means  of  it,  a 
result  which  might  have  been  reached  in  an  action  already 
pending. 

I  think,  therefore,  that  the  findings  of  fact  and  l^w  on 
the  issues  are  correct.  But  the  sum  paid  to  the  sheriff  for 
services  and  expenses,  cannot  be  allowed  to  the  plaintiff 
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as  damages.  K  they  are  chargeable  at  all,  they  shoald  be 
charged  as  costs  or  disbursements,  and  taxed  by  the  clerk 
on  due  proof  of  their  nature  and  character. 

I  advise  that  the  judgment  should  be  affirmed,  without 
poets,  provided  the  plaintiff  shall  consent  to  deduct  those 
damages  from  the  judgment,  reserving  to  him  the  right, 
if  he  should  do  so,  to  have  his  costs  retaxed.  If  he  refuse 
to  deduct  those  damages  the  judgment  should  be  reversed, 
with  costs.  The  same  disposition  should  be  made  of  case 
No.  1,  between  the  same  parties.  The  same  error  was 
committed  by  the  referee  in  allowing  the  plaintiff^  as 
damages,  the  sum  of  $103,  paid  to  the  sheriff. 

Niw  YoBX  Gmibal  Tksm,  Jinnaiy,  4,  1869.  CUrk;  SMerUmd  and  ff«» 
G.  Bmmardt  JniticeB.] 

69(1   as 

Elliott  v$.  Wood  and  others. 

Wliflravir  a  comreyanoe  iraosferriiig  an  estate  is  origiDaDy  intended  between 
the  parties  as  a  secniity  for  money,  or  for  any  other  incnmbrance,  whether 
this  intention  appears  from  the  same  instroment  or  any  other,  it  is  always 
considered  in  equity  as  a  mortgage,  and  consequently  is  redeemable  npon 
the  performance  of  the  conditions  or  stipulations  contained  in  it. 

A  mortgagee  of  property,  authorized  by  the  mortgage  to  sell  the  property,  at 
public  auction,  and  to  become  a  purchaser  of  it  at  the  sale,  is  not  hi  that' 
peculiar  confidential  relation  to  the  morgagor  which  the  law  regards  as  a 
fiduciary  relation,  such  as  that  of  guardian  and  ward,  attorney  and  client, 
or  trustee  and  cethd  que  irutL 

Although  in  all  cases  of  purchases  and  bargahis  respecting  property,  made  be- 
tween principals  and  agents,  the  utmost  good  Ikith  is  required,  yet  a  sale  of 
his  principal's  property  at  which  the  same  is  purchased  by  an  agent,  is  not 
necessarily  void.  The  transaction  should,  undoubtedly,  be  scrutinized 
closely ;  but  it  is  only  voidable  where  there  has  been  undue  influence  and 
adTsntage,  or  where  there  has  been  imposition.    Ftr  Clbbkb,  P.  J. 

It  is  diflbrent  where  the  strict  relation  of  trustee  and  cmiui  que  tnut  exists. 
In  such  a  case  the  principle  applies  where  a  purchase  has  been  made  by  a 
trustee,  of  the  property  of  his  emim  que  ituet;  although  it  was  sold  at  public 
auction,  it  is  in  the  option  of  the  eeeim  que  truei  to  set  aside  the  sale,  whether 
made  bona  JIde  or  not.    Fer  Olbskb,  P.  J. 
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The  ownen  of  a  certaiD  gnano  IslaDd  entered  into  an  agreement  wiih  W.  aad 
O.  to  convey  to  the  latter  one  half  of  said  island,  for  $80,000 ;  the  granteea, 
in  addition  to  paying  that  consideration,  binding  themselves  to  Aimish  a 
working  capital  of  $20,000 ;  and  it  was  stipnlated  that  W.  and  Q.  should  hare 
the  sole  oonlrol  and  management  of  the  property  for  the  mutual  benefit  of 
•11  the  owners,  A  deed  was  executed,  in  pnrsnanoe  of  this  agreement.  The 
plaintiff,  being  the  owner  of  one  foarth  of  the  property,  n^ortgaged  his  Inter- 
est to  Y.  to  aecure  |8076,  and  he  subsequently  executed  another  mortgage, 
on  his  interest,  to  the  defendants,  to  secure  the  payment  of  their  claims 
against  hinu  By  a  power  contained  in  such  mortgage,  the  mortgagees  were 
authorUed)  in  case  of  de&ult  of  payment,  upon  a  spedied  nottoe,  to  sell  the 
mortgaged  property  at  public  auction,  with  the  privUege  of  themselves  be- 
coming the  purchasers.  In  pursuance  of  the  power  contained  in  their  mort- 
gage, the  defsndan^iS,  after  demand  of  payment  and  on  notice  of  sale,  sold 
the  plaintiff's  interest  in  the  property,  and  purchased  it  themselves,  for  $26 ; 
and  subsequently,  Y.  nnder  the  power  in  his  mortgage,  sold  the  plaintiff's 
interest  for  |1200,  the  defendantsbeing  also  the  purcha^wrs. 

Sdd  that  the  relation  between  the  parties  was  not  that  of  trustee  and  Mitei  $Mf 
Imttf  but  at  most  it  was  only  one  of  principal  and  agent ;  and  that  in  the 
absence  of  any  proof  of  undue  influence  or  advantage  or  imposition,  the 
sales  were  valid,  unless  other  principles  of  law  rendered  them  void. 

Under  the  statute  authorizmg  a  sale  of  mortgaged  premises  by  advertisement, 
in  all  cases  where  the  mortgage  contains  a  power  of  sale,  on  complying  with 
the  requirements  of  the  statute,  as  to  the  manner  of  advertising  and  con- 
ducting the  sale,  and  declaring  that  every  sale  made  pursuant  to  such  a 
power  shall  be  equivalent  to  a  foreclosure  and  sale  under  the  decree  of  a 
court  of  equity,  it  is  only  necessary,  in  a  case  where  the  mortgage  provides 
that  the  notice  of  sale  shall  be  for  a  shorter  time,  and  in  a  different  manner 
from  that  specified  in  the  statute,  that  the  sale  should  be  public  and  not  pri- 
vate, and  that  there  should  be  notice. 

By  this,  the  rights  of  mortgagors  are  sufficiently  protected ;  and  if  they  have 
themselves  provided  expressly  for  a  time  and  manner  different  from  that  pre- 
scribed by  the  statute,  and  if  tne  sale  is  in  conformity  with  the  provisions  of 
the  mortgage,  it  will  be  upheld,  particularly  when  it  is  manifest  that  the 
method  contained  in  such  provisions  is  more  likely  to  secure  notice  to  the 
mortgagor  than  the  method  prescribed  by  the  statute.    Fer  Clsrkb,  P.  J. 

As  the  7th  section  of  the  statute  expressly  declares  that  the  mortgagee,  his 
assigns,  &«.  may  fkirly  and  in  good  fUth  purchase  the  mortgaged  premises 
at  the  sale,  and  as  the  section  makes  no  exception,  this 'can  be  done,  even 
when  the  mortgage  contains  no  provision  to  that  efibct. 

As  usurious  contracts  are  not  absolutely  void,  but  are  capable  of  being  treated 
*  as  valid,  by  the  borrower,  if  the  mortgagor  allows  the  property  to  be  sold 
under  a  foreclosure,  without  taking  the  necessary  means  to  avoid  the  mort- 
gage, an  innocent  purchaser  cannot  be  afibcted  by  any  usury  in  the  loan. 
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run  IB  a  motion  by  the  defendants,  Woods,  for  a  new 
trial,  under  section  268,  subdivision  1  of  the  Code, 
upon  a  case  and  exceptions  to  review  a  decision  at  special 
term,  directing  an  account 

On  the  6th  of  June,  1857,  John  E.  Growan,  Franklin 
Copeland,  George  R.  Field  and  the  plaintiff,  Andrew  C. 
Elliott,  then  owners  of  the  guano  island  of  Sombrero,  in 
the  Carribbean  Sea,  made  a  written  agreement  with  the 
defendant,  Boss  W.  Wood,  and  one  Alexander  H.  Grant, 
partners  as  Wood  &;  Grant,  to  convey  to  the  last  named 
parties  one  half  of  said  island  for  the  consideration  of 
930,000 ;  said  Wood  k  Grant,  in  addition  to  the  consider- 
ation aforesaid,  binding  themselves  to  furnish  a  working 
capital  of  920,000,  to  be  employed,  as  far  as  necessary,  in 
the  collection  and  shipment  of  guano  from  the  island,  the 
residue  to  be  divided  proportionately  among  the  parties  in 
interest  It  was  also  stipulated  that  Wood  &  Grant  should 
^*  have  the  whole  and  sole  control  of  the  working  and 
management  of  the  whole  for  the  mutual  benefit  of  them- 
aelves  and  the  parties  hereinbefore  mentioned  "^  *  *  the 
right  to  sell,  convert  into  a  joint  stock  company,  or  work 
for  mutual  benefit,  to  be  vested  solely  in  Wood  &  Grant/* 
By  deed,  dated  August  5, 1857,  referring  to  and  making  said 
agreement  part  thereof,  Gowan,  Copeland,  Elliott  and 
Field,  conveyed  an  undivided  half  of  the  island  to  the  said 
Koss  W,  Wood  and  Alexander  H.  Grant  On  the  11th  of 
October,  1858,  the  plaintiff*,  then  owning  one  fourth  of  the 
island,  mortgaged  his  interest  to  the  defendant  Van  Yeeh- 
ten,  to  secure  an  indebtedness «of  $8075,  at  the  same  time 
executing  his  note  to  the  mortgagee  for  usurious  interest, 
(as  claimed  by  the  plaintiff*,)  on  the  amount  so  secured. 
On  the  23d  of  November,  1860,  the  plaintifiT  executed 
another  mortgage  on  his  interest  to  the  defendants,  Boss 
W.  and  Bichard  D.  Wood,  partners  as  Boss  W.  Wood  & 
Son,  (the  firm  of  Wood  &  Grant  having  been  previously 
dissolved  by  the  withdrawal  of  Grant  and  the  substitution 
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of  Richard  D.  Wood,)  to  Becare  tyajment,  on  demand,  of 
all  claims  of  Boss  W.  Wood  k  Son,  against  the  plaintiff 
for  moneys  advanced.  By  the  terms  of  a  power  contained 
in  the  mortgage  the  mortgagees  were  authorized,  on  de* 
fault  of  payment,  and  on  giving  a  prescribed  notice,  pub- 
licly to  sell  the  mortgaged  property,  with  the  privilege  of 
themselves  becoming  purchasers.  On  the  16th  of  August, 
1861,  Boss  W,  Wood  k  Son,  having  demanded  payment 
and  given  the  stipulated  notice,  sold  the  plaintiff's  interest 
in  the  island  and  the  enterprise,  and  purekasedit  ihemselvetj 
for  J25.  On  the  9th  of  October,  1861,  Van  Vechten,  whose 
claim  against  the  plaintiff  was  then  represented  by  four 
renewed  notes  for  the  aggregate  amount  of  $9080.93,  pur- 
suant to  a  power  embodied  in  his  mortgage,  publicly  sold 
the  plaintiff's  interest  in  the  island  and  every  thing  con- 
nected therewith,  for  $1200,  Boss  W.  Wood,  (on  account 
of  Boss  W,  Wood  k  Son,)  being  the  purchaser.  The  firm 
of  Wood  &;  Grant,  and  their  successors,  Boss  W.  Wood  k 
Son,  assumed  and  exercised  the  entire  control  and  manage- 
ment of  the  island  and  the  enterprise,  under  the  agreement 
of  June  6, 1857,  from  its  date  till  some  time  in  the  month  of 
February,  1861,  since  which  time  Wood  k  Son  (as  claimed 
by  the  plaintiff)  have  assumed  to  be  the  exclusive  own- 
ers ;  have  refused  to  recognize  the  plaintiff's  title ;  have 
kept  exclusive  and  forcible  possession  of  the  island  and 
property  thereon;  have  received  and  appropriated  the 
proceeds  thereof,  and  have  refused  to  account  to  the  plain- 
tiff To  compel  an  accounting,  and  to  effect  the  plaintiff's 
restoration  to  the  enjoyment  of  his  interest,  this  action  is 
prosecuted.  The  defenses  set  up  are,  substantially,  the 
mortgage  sales  before  referred  to,  a  decree  of  the  Circuit 
Court  of  the  United  States,  dismissing,  for  want  of  prose- 
cution, a  bill  in  equity  filed  by  the  plaintiff  against  the 
defendants,  embracing  the  same  subject  matters  involved 
in  the  present  suit,  and  a  counter-claim  founded  on  the 
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Van  Yechten  notes,  assigned,  as  is  alleged,  to  Boss  W. 
Wood  &;  Son  before  the  commencement  of  the  action. 

The  plwitiff  replied  to  the  counter-claim  the  nsarions 
character  of  the  notes. 

The  case  was  tried  at  special  term  in  the  city  of  New 
"York,  in  December,  1866,  before  Hon.  Justice  Mason,  who 
decided  the  mortgage  sales  ineffectual  to  bar  the  plaintiff  *? 
right  to  the  relief  demanded ;  held  the  Van  Yechten  notes 
and  mortgage  void  for  usury ;  and  appointed  a  referee  to 
state  and  report  an  account  between  the  parties  firom  the 
beginning  of  the  enterprise  to  the  date  of  the  report 
To  review  this  decision  was  the  object  of  the  present 
motion. 

Jame9  Olarkj  for  the  plaintiff.  L  The  defendants  cannot 
call  in  question  the  plaintiff's  original  title,  his  and  theirs 
being  derived  from  the  same  source.  {Jackson  v.  Sinmcmy 
10  John.  292.  Fitcl  v.  Baldwin^  17  id.  161.  I>Mglas9  v. 
Scott,  5  Ohio  B.  Bam.  194    Bloom  v.  Burdick,  1  Bin,  130. 

1  Oreerd.  on  Ev.  §  23.) 

n.  The  plaintiff's  title  was  not  divested  by  the  sale 
under  the  mortgage  of  November  23,  1860,  to  the  defend- 
ants, Boss  W.  and  Richard  D.  Wood.  1.  By  the  agree- 
ment of  June  6, 1857,  Wood  &  Grant,  and  their  successors, 
Boss  W.  Wood  &  Son,  were  made  trustees  and  agents  of 
the  plaintiff,  and  could  not,  therefore,  become  purchasers 
of  the  trust  property  for  their  own  use.  ( WiUard'n  JSq. 
Jur.  186,  190.  1  Stary'8  Eq.  Jur.  §§  322,  323.  2  Sugden 
en  Vend,  and  Pur.  London  ed.  1824,  190.  WMte*8  Leading 
Eq.  eases,  72,  and  notes.  Bavoue  v.  Farming,  2  John.  Oh.  252. 
Miehmd  v»  Qirod,  4  How,  U.  S.  554.  SoU  v.  BoU,  1  Okan. 
Cos.  190.   Whelpdale  v.  Oookson,  1  Vesey,  9.  Fox  v.  Maekreth, 

2  Bro.  400.  Ez  parte  Reynolds,  5  Vesey,  707.  Ex  parte  Ben- 
nett, 10  id.  385.  Coles  v.  Trecotkiek,  9  id.  246.  Stuart  v. 
Kissam,  2  Barb.  493.     Quackeniush  v.  Leonard,  9  Paige,  934. 

YouUn.  19 
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SladcY.  Van  Vechten,  11  id.  21.  MOU  v.  Goodsel,  5  Conn.  R. 
4tI5.  Oumb.  Coal  and  Iron  Co.  v.  Sherman^  30  Barb.  553. 
BchiaMon  v.  Smithy  3  Paige,  222.  ^u^  v.  Woods,  Court  of 
Appeals,  N.  T.  Trans.  Aug.  3,  1868.)  2.  Ross  W.  Wood  & 
Son  sold  the  property  under  a  power  conferred  upon  them 
by  the  mortgage.  Under  such  circumstances,  in  the  absence 
of  statutory  authority,  they  could  not  become  purchasers  at 
their  own  sale.  (1  Washburn  on  Real  Prop.  528, 529.  Jen- 
ison  V.  Sapgoodj  7  Pick.  1.  Dovmes  v.  Qrazebrookj  3  Meriv. 
200.  Benham  v.  Rowe,  2  Cat  R.  387.  Hyndman  t.  Hyndman, 
19  Ver.  R.  9.  Waters  v.  (?r(?(wi,  11  Clarh  ^  F.  684.  1  Lead. 
Caa.  m  J^^.  211,  n<7^«.  Hoyt  v.  Martense,  2  Smithy  231.  /SZf« 
v.  Manhattan  Co.  1  Paige,  48.  Dobson  v.  Raeey,  4  Selden, 
216.  Bergen  v.  Bennett,  1  Caines'  Cases  in  Error,  1.)  The 
proposition  that  in  the  absence  of  statute  authority,  a 
mortgagee  cannot  purchase  at  a  sale  made  by  himself, 
under  a  power,  is  especially  sustained  by  the  case  of  Doh- 
son  V.  Racey,  above  cited.  The  New  York  statute  author- 
izes such  purchase  only  when  the  power  is  contained 
in  the  mortgage ;  and  in  the  case  referred  to,  it  is  held 
that  at  a  sale  under  a  power  subsequently  conferred,  the 
mortgagee  cannot  purchase,  the  statute  conferring  no  such 
privilege.  This  is  a  direct  recognition  of  the  doctrine 
that  but  for  the  statute  the  mortgagee  could,  in  no  case, 
purchase  at  his  own  sale  under  a  power.  The  statute 
of  Kew  York,  (2  R.  S.  Edm.  ed.  566,)  authorizing  the  mort- 
gagee to  purchase  at  his  own  sale  under  a  power  contained 
in  the  mortgage,  having  no  extra  territorial  force,  is  inap- 
plicable to  the  present  case.  Even  if  the  statute  were 
applicable,  the  sale  in  question  was  not  conducted  in  ac- 
cordance with  its  provisions.  (2  R.  S.  Edm.  ed.  565.) 
3.  The  stipulation  that  the  mortgagees  may  not  pnly  sell 
but  purchase,  does  not  affect  the  question.  Every  mort- 
gage is  subject  to  the  mortgagor's  equity  of  redemption ; 
a  right  which  can  be  barred  in  one  or  more  of  the  follow- 
ing modes  only.     (1.)  By  a  decree  of  foreclosure  or  sale. 
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(2.)  By  a  sale  under  a  power,  which,  in  the  absence  of 
statatorj  aathority,  cannot  be  made  to  the  party  vested 
with  the  power.  (3.)  By  the  mortgagor's  release  subse- 
quent to  the  mortgage.  (4.)  By  lapse  of  time,  (twenty 
years.)  The  parties  to  a  mortgage  cannot,  even  by  an 
express  agreement  embodied  in  it,  de]prive  the  mortgagor 
of  his  right  to  redeem.  (2  Stort/'s  Eq.  Jur.  §  1019.  ClraW$ 
Law  of  Real  Prop.  §  2262.  4  Kent's  Com.  158.  Coote  on 
Mortgages^  11.  Henry  v.  Davisj  7  John.  Oh.  40.)  If  is  a 
necessary  inference,  from  the  last  proposition,  that  a  stipu- 
lation in  a  mortgage  providing  for  the  extinguishment  of 
the  equity  of  redemption  in  a  manner  legally  unauthor- 
ized, is  void.  (Lawrence  v.  Farmers*  Loan  and  Trust  Co.y 
3  Kem.  200.)  A  purchase  by  the  mortgagee,  at  a  sale 
made  by  himself  under  a  power,  is  not,  as  already  stated, 
in  the  absence  of  statutory  permission,  an  authorized  mode 
of  barring  the  equity  of  redemption.  Consequently,  a 
stipulation  in  a  mortgage,  that  the  right  to  redeem  may  be 
cut  off  by  such  purchase  and  sale,  is  an  agreement  impair- 
ing the  equity  of  redemption,  by  providing  for  its  extin- 
guishment in  a  manner  legally  unauthorized.  In  Lavrrence 
V.  The  Farmers'  Loan  and  Trust  Qo.^  (3  Kem.  200,)  in  which 
the  Court  of  Appeals  held  a  private  sale  by  the  mortgagee 
under  a  power  expressly  authorizing  him  to  sell  the  prem- 
ises "either  by  public  auction  or  at  private  sale,*'  inopera- 
tive, because  it  was  an  unauthorized  mode  of  barring  the 
equity  of  redemption,  it  was  conceded  by  the  distingushed 
counsel  who  argued  in  favor  of  the  validity  of  the  sale, 
while  contending  that  a  power  authorizing  a  mortgagee 
"  to  seU  for  the  satisfaction  of  his  demand,  *  *  *  was  at 
all  times  valid  by  the  English  common  law,"  that  never- 
theless, under  such  a  power,  "the  mortgagee  could  not,  at 
common  law,  have  obtained  a  strict  foreclosure ;  for  a  sale 
to  himself  directly  or  indirectly,  would  have  been  voidable  in 
equity.''  "  The  foreclosure  of  a  mortgage  cannot  be  caused, 
by  the  admission  of  the  parties,  in  a  manner  not  author- 
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ized  by  law."  {Pease  v.  Bmsony  28  Maine  B.  336.)  What- 
ever might  have  been  the  effect  of  the  power  conferred 
upon  Wood  &  Son  to  both  sell  and  purchase,  in  the  absence 
of  the  trust  created  by  the  agreement  of  June  6, 1857,  the 
fiduciary  relationship  created  by  that  agreement,  rendered 
the  mortgagees  incompetent  to  become  purchasers  of  the 
trust  property  on  their  own  account  {See  atitharitiee  before 
cited.)  Equity  regards  with  jealousy  all  dealings  between 
trustees  and  cestuis  que  truit^  interfering  on  the  slightest 
appearance  of  hardship  or  advantage,  and  going  so  far, 
even,  as  to  deem  such  transactions  void  prima  facie^  and  to 
require  their  fairness  to  be  affirmatively  shown.  (Oumb, 
Goal  do.  V.  Sherman^  30  Barb^  573.  65  Law  Ubrary^  146.) 
The  power  in  the  mortgage  to  Wood  &  Son,  not  only 
authorized  the  mortgagees  to  purchase  at  their  own  sale, 
but  required  no  public  notice  of  such  sale  to  be  given. 

nX  The  plaintiff 's  title  was  not  divested  by  fhe  sale  to 
Boss  W.  Wood,  under  the  mortgage  to  Van  Vechten. 
1.  At  the  date  of  the  sale,  the  purchaser  sustained  a  fidu- 
ciary relationship  to  the  plaintiff  in  respect  to  the  mort^ 
gaged  property,  and  could  not,  therefore,  purchase  it  for 
his  own  advantage.  {Davaue  v.  Fanningy  2  John.  Ch,  252, 
and  other  authorities  before  cited.)  The  pretense  of  Wood 
&  Son,  that  they  were  obliged  to  purchase  for  their  own 
protection,  is  without  foundation ;  for,  by  the  terms  of 
Van  Yechten's  mortgage,  it  is  made  subject  to  the  plaintiff's 
indebtedness  to  Wood  &  Son.  Had  it  been  otherwise,  and 
had  the  defendants  bid  in  the  property  to  protect  their 
own  interest,  they  would,  by  reason  of  their  fiduciary 
character,  still  hold  the  title  in  trust,  subject  to  a  claim 
upon  it  for  the  amount  paid  to  purchase  it  in.  ( IViUarcCe 
Eq.  Jur.  188.  Quaekenbush  v.  Leonard^  9  Paige^  334.  Blade 
v.  Van  Vechteny  11  Paige j  21.)  "A  trustee  who  buys  in 
an  outstanding  incumbrance  against  the  trust  estate,  is 
only  entitled  to  hold  such  incumbrance  as  a  security  for 
the  amount  actually  paid  by  him  therefor,  with  interest" 
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( WiOartPs  Hq.  Jur,  188.)  ''  If  a  trustee  has  a  personal 
interest  in  the  sale,  which  may  be  sacriiiced  if  he  is  not 
permitted  to  bid,  the  coart  will  appoint  a  master,  or  an- 
other trustee  in  his  place,  to  make  the  sale.  But  even  in 
these  cases,  the  court  must  be  satisfied  that  the  interest  of 
the  ee9twi$  que  tTu$t  will  not  suffer  in  consequence  of  such 
permission.  If  the  trustee,  in  virtue  of  his  trust,  possess 
superior  advantages  of  information  as  to  the  situation  and 
value  of  the  property,  so  that  he  will  not  come  to  the  sale 
on  terms  of  equality  with  other  bidders,  the  court  will  not 
put  him  in  a  situation,  which  may  make  it  for  his  interest 
to  keep  that  information  to  himself."  (  WiUarcCs  Hq.  Jur. 
178, 188.  De  OeOert  v.  Le  Bay  Ohaumonty  3  Paiffe,  178.) 
2.  The  claim  of  Van  Yechten  and  the  mortgage  given  to 
secure  it,  are  void  for  usury.  The  court  has  found,  and 
the  evidence  shows,  that  cotemporaneously  with  the  exe- 
cution of  the  mortgage  to  Van  Yechten,  and  as  part  of  the 
same  transaction,  a  note  was  given  by  the  mortgagor 
to  the  mortgagee  for  usurious  interest  on  the  debt  intended 
to  be  secured.  This  annulled  the  entire  transaction. 
(MerrUU  v.  Latff^  9  Oawen,  65.)  Even  negotMle  %ecuritie% 
are  void  in  the  hands  of  innocent  holderSy  if  tainted  with 
usury.  {Lowe  v.  WaUer^  Doug.  736.  Boun/er  v.  Baamptonj 
2  Strange,  1155.  Kent  v.  WaUan,  7  Wend.  256.  Bebee  v. 
Bank  of  N,  F.  1  John.  534,  note.  Thampion  v.  Berry,  3 
John.  Oh.  395.)  The  decision  in  Jackson  v.  Henry,  (10 
John.  185,)  that  an  innocent  purchaser  under  a  statute 
foreclosure,  is  not  affected  by  the  usurious  character  of 
the  mortgage,  proceeds  expressly  on  the  ground  that  the 
statute,  (2  R.  8.  Edm.  ed.  566,  §  8,)  in  terms,  gives  to  such 
sale,  as  to  a  bona  fide  purchaser,  the  effect  of  a  decree  of 
foreclosure  ;  and  it  is  too  late  to  plead  usury  after  a  judg- 
ment or  decree.  But  the  statute  declaring  the  effect  of  a 
foreclosure  by  advertisement  and  sale,  has  no  application 
to  the  case  at  bar,  the  mortgaged  property  being  situated 
out  of  the  state.    In  Hyland  v.  Stafford^  (10  Barb.  558,)  it 
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was  held  that  the  statute  giving  the  effect  of  a  decree  of 
foreclosure  to  a  sale  made  pursuant  to  its  provisions,  does 
not  apply  where  the  vendee  has  notice  of  the  usurious 
character  of  the  mortgage^  and  that  a  ttibsequent  innocent 
purchaser  from  such  vendee,  t(fJces  no  title.  It  is  a  necessary 
inference,  that  but  for  the  protection  afforded  by  the  stat- 
ute, (inapplicable  to  this  case,)  declaring  the  effect  of  fore- 
closure by  advertisement  and  sale,  even  a  bona  fde  pur<- 
chaser  at  such  sale  would  be  liable  to  I\^ve  his  title  de- 
feated by  showing  usury  in  the  mortgage  debt ;  for,  apart 
from  the  statute,  an  innocent  purchaser  from  a  vendee 
having  notice  of  usury,  stands  in  as  favorable  a  light  as 
an  innocent  purchaser  under  a  mortgage  tainted  with 
usury.  It  is  not  necessary,  in  order  to  entitle  a  party  to 
relief  against  a  usurious  mortgage^  that  a  tender  should  be 
made  of  the  principal  of  the  mortgage  debt  (1  R.  S, 
Mm.  ed.  276,  §  8.  Oole  v.  Savage,  10  Paige,  583.  Mamee 
V.  N.  Y.  Dry  Dock  Co,,  3  Edw.  143.  FoUim  v.  Blake,  Id. 
442.)  The  principle  that  a  mortgagee  or  purchaser  of  an 
equity  of  redemption,  cannot  attack,  on  the  ground  of 
usury,  a  mortgage  subject  to  which  he  has  taken  his  con- 
veyance, is  inapplicable  to  the  question  in  hand.  Ross  W. 
Wood  &  Son,  it  may  be  admitted,  could  not  call  in  ques- 
tion the  validity  of  Van  Vechten's  mortgage,  their  own 
having  been  taken  subject  to  it ;  but  that  is  far  from  say- 
ing they  can  acquire  a  good  title  under  it  {Ord  on  Usury, 
131.  Blydenburgh  on  Usury,  106.  Post  v.  Dart,  8  Paige, 
639.  ShufeJt  v.  ShufeU,  9  id.  137.  Dix  v.  Van  Wych,  2 
Hill,  522.  Morris  v.  Floyd,  5  Barb.  130.  Berdan  v.  Sedg- 
wick, 40  id.  359.) 

The  clause  in  the  mortgage  to  Ross  W.  Wood  &  Son, 
making  it  subject  '*  to  all  the  rights  of  the  said  John  Van 
Vechten  under  the  said  indenture  of  October  11,  1858," 
&c.  does  not  estop  the  plaintiff  from  alleging  the  usurious 
character  of  the  latter's  claim.  Its  office  is  simply  to  limit 
w  qualify  the  estate  granted.    It  was  never  intended  or  un- 
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derstood  as  a  representation  designed  to  induce  the  mort- 
gagees to  become  purchasers  of  or  under  the  Van  Vechten 
mortgage.  It  is  hot  an  eitoppel  by  deedy  for  that  only 
operates  in  favor  or  support  of  the  estate  or  right  granted. 
It  is  not  an  estoppel  in  pai»^  to  create  which  there  must 
be  an  admission  by  the  party  ^^  intended  to  influence  the 
conduct  of  the  man  with  whom  he  is  dealing,  and  actually 
leading  him  into  a  line  of  conduct  which  must  be  prejudi- 
cial to  his  interest^  unless  the  defendant  be  cut  off  from 
the  power  of  retraction.  Thie  I  understand  to  he  the  very 
definition  of  an  estoppel  in  pais,"  {Oowen^  J.  in  DezeU  v. 
OdeUy  3  JBill,  225.)  An  admission  made  in  one  transaction, 
without  any  intention  of  influencing  a  party's  conduct  in 
reference  to  anotf^er,  cannot  operate  as  an  estoppel  with 
respect  to  the  latter.  (Reynolds  v.  Lounsburt/^  6  Sill,  534. 
Lawrence  v.  Brown^  5,  N.  T.  Bep.  394.  Ferguson  v.  HamU^ 
ton,  35  Barb.  427.  Ohautauque  Co.  Bank  v.  WhitCj  6  N.  Y. 
Bep.  236.    Pickard  v.  Sears,  &  A.  ^  E.  469.) 

lY.  The  plaintiff 's  interest  in  the  island  in  question,  is  an 
interest  in  real  estate,  and  not  as  claimed  by  the  defendants, 
a  mere  chattel  interest  1.  It  is  so  treated  by  all  the  con-< 
veyances  and  mortgages.  The  original  deed  to  Wood  & 
Grant  recites  that  the  grantors,  of  whom  the  plaintiff  was 
one,  are  ^^  the  oumers  of  the  said  island  ;"  and  it  purports  to 
convey  to  the  grantees,  '^  their  heirs  and  assigns,  all  and 
singular  the  one  equal  undivided  half  part  of  the  said  island : 
*  *  *  *  to  have  and  to  hold  the  same  to  the 
said  parties  of  the  second  part,  their  heirs  and  assigns 
forever,"  covenanting  that  the  grantors- have  good  right 
to  convey  "Me  said  premises^  The  mortgage  to  Van 
Vechten  recites  that  John  E.  Qowan  and  Franklin  Cope- 
land  had  "  sold  and  conveyed  to  one  George  R.  Field,  one 
equal  undivided  eighth  part  of  said  island,  and  to  the  said 
Andrew  C.  Elliot,  two  equal  undivided  eighth  parts  thereof,** 
and  purports  to  convey  to  the  mortgagee,  "  his  heirs  and 
assigns  forever,  all  the  right,  title,  and  interest  of  the  said 
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party  of  the  first  part  (plaintiff)  of,  in  and  to  the  said 
island  of  Sombrero :  *  *  *  *  to  have  and  to  hold 
the  same  onto  the  said  party  of  the  second  part,  his 
heirs  and  assigns  forever,"  concluding  with,  a  covenant 
against  the  grantor's  acts.  The  mortgage  to  Ross  W.  and 
Bichard  D.  Wood  recites  that  ^'  the  $aid  uiand  and  tlie  enters 
prise  connected  therewith,  now  belong  to  the  $aid  Andrew  0. 
Elliott,  Mow  W.  Wood  and  J.  A.  WameTj  in  the  following 
proportions,  to  wit,  the  said  Elliott  and  said  Warner  each 
having  an  equal  one  undivided  fourth  part  thereof,  and  the 
Baid  Boss  W.  Wood  an  undivio^ied  half  part  thereof,"  and 
further  recites  that  said  Elliott  ^^  is  now  the  owner  of  the  eaid 
undivided  fourth  part  of  said  ieland  and  of  the  enterprise  con- 
nected therewith,''  conveying  and  covenanting  substantially 
as  the  mortgage  to  Van  Yechten.  It  is  submitted  that 
the  defendants,  Ross  W.  Wood  &  Son,  are  concluded  by 
the  foregoing  recitals  and  covenants,  and  that,  whatever 
may  have  been  the  character  of  the  plaintiff's  original 
title,  the  defendants  are  estopped  from  denying  that  at 
the  date  of  the  last  mentioned  mortgage,  ^^the  ieland" 
and  the  enterprise  connected  therewith,  '^  belonged^  ^  to  him 
and  his  associates,  he  being  the  ^^otm«r"of  an  ^^  undivided 
fourth  part"  thereof.  2.  The  exclusive  right  of  occupancy, 
for  the  purpose  of  obtaining  and  selling  guano,  secured, 
tinder  certain  conditions,  by  the  act  of  congress  of  August 
18, 1856,  to  the  discoverers  of  islands,  rocks,  and  keys  con- 
taining such  deposits,  is  a  title  to  real  estate.  (Brightbf*$ 
Digest^  301.)  It  is  an  interest  in  land,  unlimited  in  dura- 
tion ;  and  the  term  "  real  estate,  includes  every  possible 
interest  in  lands,  except  a  mere  chattel  interest,"  or  term 
for  years.  {Jackson  v.  Parkevy  9  Oowen^  81.  Kent^s  Oom. 
401.     First  Bap.  Church  v.  Bigelow,  16  Wend,  28.) 

y.  If  it  be  conceded,  as  claimed,  that  the  plaintiff  held 
a  mere  chattel  interest,  it  does  not  vary  the  rights  of  the 
parties.  1.  Mortgages  of  chattels  real  possess  the  inci- 
dents of  mortgages  of  realty,  and  not  of  mortgages  of  per- 
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Bonaltj.  (Breese  v.  Bangs,  2  JS.  D.  Smith,  474.)  2.  The 
principle  that  a  trustee  caDnot  purchase  the  trust  prop- 
erty on  his  own  account,  applies  as  well  to  chattels  as  to 
realty.     {See  authorities  before  cited.) 

VL  The  decree  of  the  Circuit  C^urt  of  the  United 
States,  dismissing  the  plaintiff's  bill  in  equity,  is  no  bar  to 
the  present  action.  The  bill  was  not  dismissed  after  a 
hearing  on  the  merits,  bat  ^^for  want  of  prosecution." 
^^  An  order  of  admission  is  no  bar,  unless  it  determines 
that  the  plaintiff  is  not  entitled  to  the  relief  sought ;  there- 
fore, an  order  digvUeeing  a  biU  for  want  of  proeeeution  is  no 
bar.  (6  Library  of  Law  and  Eq.  191.  Welf<yr^s  Eq.  PI. 
357.  Brandlyn  v.  Ord,  1  Atk.  571.  Mitf.  by  Jeremy,  238. 
14  Ve%ey,  232.) 

&  P.  Naxih,  for  the  defendants.    L  The  plaintiff  having 
mortgaged  his  entire  interei^  in  the  island,  enterpise  and 
proceeds,  to  John  Van  Vechten,  with  power  of  sale  by 
way  of  foreclosure,  the  sale  by  said  Van  Vechten  under 
the  said  mortgage,  to  the  Woods,  as  the  highest  bidder,  was 
equivalent  to  a  sale  by  Elliott  himself,   and  estopped 
him  from  claiming  as  against  the  Woods  any  rights  in 
derogation  of  such  sale.     (1.)  The  court,  at  special  teim, 
held  that  the  interests  of  Elliott  and  of  the  other  parties 
in  the  said  island  and  enterprise  having  been  conveyed 
and  described  as  real  estate,  must  be  so  regarded.    This 
was  error,  and  influenced  the  court  in  its  other  findings. 
Kone  of  the  parties  had  any  claim  to  have  been  discov- 
erer of  the  island.    Those  first  connected  with  it,  Field 
and  Gowen  &  Co.  only  claimed  to  have  taken  possession 
of  it  as  an  uninhabited  island.    The  proceedings  under 
the  guano  act  never  came  to  any  thing.    The  interests 
of  the  parties  were,  therefore,  interests  in  machinery 
and  tools  for  mining  guano,  the  product  itself,  and  the 
moneys  received,  all  personal  property.    (!%«  Am,  Guano 
Co.  V.  The  U.  S.  Chiano  Co.  44  Barb.  23.)    Parties,  by  the 
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language  used  in  their  transfers,  do  not  make  personal 
properly  real  estate,  and  besides,  in  all  the  transfers  the 
nature  of  the  interest  as  a  simple  possessory  one  was 
stated.  There  is  nothing,  then,  in  the  idea  of  the  prop- 
erty being  real  estate,  which  rendered  the  sale  under  the 
Van  Yechten  mortgage  ineffectual.  (2.)  Assuming  that 
as  between  the  plaintiff  and  Van  Vechten,  the  Van  Vechten 
mortgage  was  void  for  usury,  the  plaintiff  is  estopped  from 
setting  up  such  usury  against  "Wood  &  Son,  who  were 
purchasers  in  good  faith  without  notice.  There  is  nothing 
to  show  that  the  Woods  knew  any  thing  of  the  usuiy. 
The  proceeding  by  Van  Vechten  was  in  hostility  to  their 
interests,  and  they  were  obliged  to  buy  for  self  protection. 
Elliott  conveyed  by  mortgage  to  Wood  &1Son  subject  to 
the  mortg$ige  he  had  made  to  Van  Vechten,  subject  to 
Van  Vechten's  demand  as  a  valid  indebtedness.  By  so 
conveying  he  waived  the  usury  and  put  it  out  of  then- 
power  to  contest  the  mortgage,  and  made  it  as  to  them  a 
valid  security.  {Sand»  v.  Churchy  2  Sdd,  347,  and  other 
cases  cited  and  approved  in  WiUiams  v.  Titt^  36  itT.  Y.  Rep, 
319.  325,  326.  Murray  v.  Bamey,  34  Barb.  336.  Berdan 
V.  Sedgwick^  40  id.  359.  Hardin  v.  Hyde^  Id.  435.  Hartley 
V.  Harrison,  24  N.  Y.  Rep.  170.  Chamberlain  v.  Dempsey, 
36  id,  144,  148,  149.)  (3.)  In  Jackson  v.  Henry,  (10  John. 
195,)  a  title  acquired  by  a  bona  fide  purchaser  at  a  statute 
foreclosure  was  sustained  against  an  attempt  to  defeat  it 
on  the  ground  of  usuiy  in  the  mortgage  under  which  the 
sale  was  made.  The  judge,  at  special  term,  thought  this 
case  could  only  be  sustained  under  the  statute  making 
such  a  sale  equivalent  to  a  foreclosure  and  sale  under  de- 
cree. But  the  decision  was  placed  by  the  court  clearly  on 
the  ground  that  the  mortgagor,  by  allowing  the  sale  to  go 
on,  was  estopped  to  deny  its  validity  as  against  a  bona  fide 
purchaser ;  and  as  authority  for  this  rule  the  case  is  still 
approved.  (  Williams  v.  TOt,  36  N.  Y.  Rep.  319,  325,  326. 
Bix  V.  Van  Wyck,  2  Hilly  522.)    (4.)  It  is  true  that  in 
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Cameron  v.  Irwin,  (5  Jffi7/,  272,)  and  Hyland  v.  Stafford, 
(10  J?arJ.  558,)  the  judges  were  troubled  to  see  how  a 
purchaser  under  a  void  power  could  get  a  good  title.  But 
it  is  now  settled  that  usurious  contracts  are  voidable,  not 
void,  and  a  power  to  sell  in  a  usurious  mortgage  may 
become  good,  if  the  mortgagor  fails  to  assert  its  validity 
in  time.  (5.)  The  power  of  sale  was  executed  in  accord- 
ance with  authority  given  in  the  mortgage,  and  there  is 
no  equity  in  permitting  the  plaintiff  to  repudiate  it. 

n.  The  purchase  by  Wood  &  Son,  at  the  sale  under 
their  own  mortgage,  was  a  bar  to  all  right  of  equitable 
relief  (1.)  This  mortgage  recited  an  indebtedness  in 
November,  1860,  of  '^  about  twenty  thousand  dollars,"  and 
authorized  Wood  &  Son,  in  case  of  non-payment  on  de- 
mand of  any  sums  then  due  or  to  become  due,  to  sell  at 
public  auction  on  notice  to  be  given,  as  specially  provided, 
all  the  interests  mortgaged,  and  to  become  the  purchasers 
at  any  such  sale,  which  should  be  ''  a  perpetual  bar  both 
in  law  and  in  equity,  against  the  said  Elliott/'  On  the 
first  of  May,  1861,  Wood  &  Son  rendered  a  full  account 
against  Elliott;  made  demand  for  payment;  served  the 
ninety-day  notice  of  sale  as  required;  and  on  the  16th  of 
August,  1861,  put  up  for  sale  by  a  licensed  auctioneer, 
and  being  the  highest  bidders  themselves,  bought  the 
property.  This  sale  was  an  extinguishment  of  the  plain- 
tiff's rights.  {pUoU  v.  The  Tioga  B.  B.  Co.  40  Barb.  179 ; 
affirmed  27  N.  Y.  Bep.  546.)  (2.)  There  was  no  fiduciary 
relation  between  Wood  &  Son  and  Elliott  to  preclude 
their  purchasing  Elliott's  interest.  They  were  not  by  the 
original  agreement,  made  in  any  way  trustees,  any  further 
than  like  partners,  to  manage  the  business  honestly. 
Wood  &;  Son  would  have  had  no  right  to  buy  the  products 
of  the  island  of  themselves,  or  in  the  matter  of  sales  or 
purchases  to  act  in  the  double  character  of  an  individual 
firm,  and  associates  in  a  joint  enterprise.  But  they  were 
not  trustees  of  the  individual  interests  of  the  other  asso- 
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ciates.  They  were  free  to  buy  out  the  share  of  either 
at  an  agreed  price,  or  to  lend  money  on  such  share. 
(3.)  There  was  no  obligation  imposed  by  the  agreement 
to  continue  the  joint  interest  indefinitely.  If  there  had 
been,  it  was  terminated  by  the  contract  of  January  13, 
1860,  itself  terminated  shortly  afterwards.  {See  Wood  v. 
Warner^  15  New  J.  Oh,  81.)  (4.)  All  actual  confidence 
bad  ceased  between  the  parties  before  the  proceedings  of 
Wood  &  Son,  under  their  mortgage.  The  letters  of  April 
and  May,  1861,  show  they  had  broken  with  each  other. 
Elliott  was  insolvent  in  1860,  and  attempting  to  dispossess 
Wood  &  Son  of  the  island.  The  accounts  were  served  on 
him  in  April  and  May,  and  the  sale  took  place  on  the  16th 
August,  1861.  On  the  15th,  he  filed  a  bill  for  an  account- 
ing and  to  restrain  the  sale.  It  cannot  be  claimed  that  at 
this  period  Elliott  was  reposing  any  trust  or  confidence  in 
Wood  &  Son,  which  debarred  them  from  enforcing  their 
remedies  against  him.  (5.)  There  is  no  allegation  of  sur- 
prise about  the  sale.  Elliott  had  received  the  accounts ; 
knew  he  owed  a  large  sum  of  money,  and  knew  the  situ- 
ation of  things  on  the  island,  where  he  bad  himself  been. 
He  had  ninety  days  to  induce  any  one  to  take  his  position 
in  the  business,  but  he  knew  its  afiTairs  were  desperate, 
and  but  for  Mr.  Wood's  "  selling  every  thing  he  had  to 
obtain  money,"  it  would  have  gone  to  ruin.  (6.)  If  Wood 
&  Son  had  sought  relief  from  the  court,  either  a  sale  would 
have  been  ordered,  at  which  they  would  have  been  allowed 
to  buy,  or  Elliott  would  have  been  foreclosed  after  a  fixed 
period  for  redemption.  The  ftiU  and  express  power  given 
in  the  mortgage  to  save  the  delay  and  expense  of  a  suit 
should  be  carried  out  according  to  its  spirit  and  intent 

III.  But  if  the  sale  did  not  foreclose  all  equity  of 
redemption,  it  was  an  effectual  termination  of  the  enter- 
prise as  one  still  proceeding  on  joint  account.  The  plain- 
tiff''s  right,  if  any,  was  only  to  have  the  property  sold 
revalued  and  Wood  &  son  charged  with  the  value.    The 
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property  became  the  absolute  property  of  Wood  &  Son, 
subject  only  to  this  re-adjustment,  and  they  had  a  right  to 
deal  with  it  as  their  own,  without  being  liable  for  any 
profits  made  out  of  its  subsequent  employment  {OlcoU  v. 
Tioga  R.  B.  Co.  vhi  9upra.)  But  the  decision  at  special 
term,  holds  the  sale  entirely  inoperative  and  void,  and 
directs  an  account  to  be  taken  down  to  the  time  of  the 
referee's  report  as  of  a  continuing  partnership. 

IV.  The  equitable  claim  above  stated,  to  have  the  prop- 
erty re-valued,  is  one  addressed  to  the  favor  of  the  court, 
and  not  to  be  allowed  against  equity.  In  all  such  cases, 
laches,  or  the  lying  by  of  a  party  when  he  ought  to  act 
peremptorily,  is  good  ground  for  denying  relief.  This  is 
especially  so  in  matters  of  commercial,  mining  or  other 
similar  enterprises.  (LindL  on  Part.  761,  762.  87  Law 
Lib.  Fro9t  v.  Koon,  30  N.  T.  Bep.  428.)  It  was  in  the 
spring  of  1861,  when,  owing  to  the  war,  all  commercial 
enterprise  was  uncertain,  that  Wood  &  Son  had  to  decide 
what  to  do  with  the  adventure  they  had  undertaken.  It 
was  over  $50,000  in  debt  to  them ;  their  associates  were 
insolvent ;  their  own  means  exhausted.  They  were  enti* 
tied,  if  they  struggled  to  keep  it  alive,  to  do  so  on  their 
own  account  Elliott  had  done  nothing  to  prevent  the 
sale  they  had  advertised,  nor  Van  Vechten ;  he  brought  a 
suit  for  an  account,  but  did  not  prosecute  it,  and  it  was 
diunissed  for  want  of  prosecution,  and  not  till  three  years 
afterwards  (1864)  did  he  commence  these  proceedings. 

VI.  If  the  case  is  considered  as  turning  on  the  fact  of 
usury,  there  was  no  usury  in  the  original  deed  to  Van 
Vechten,  nor  in  the  moneys  thereby  secured.  The  subse- 
quent agreement,  by  which  the  deed  was  made  to  stand 
for  a  still  further  loan,  in  which  there  was  usury,  could 
not  invalidate  the  original  security. 

VIL  The  decision  of  the  special  term  should  be  reversed, 
and  judgment  ordered  for  the  defendants  Wood  &  Son. 
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By  the  Courts  Clerkb,  J.  As  to  what  constitutes  amort- 
gage,  courts  of  equity  hold  that  the  particular  -form  or 
words  of  the  conveyance  are  unimportant;  and  it  is  laid 
down,  as  a  general  rule,  that  wherever  a  conveyance  trans- 
ferring an  estate  is  originally  intended  between  the  parties 
as  a  security  for  money,  or  for  any  other  incumbrance, 
whether  this  intention  appears  from  the  same  instrument 
or  any  other,  it  is  always  considered  in  equity  as  a  mort- 
gage, and  consequently  is  redeemable  upon  the  perfonn- 
ance  of  the  conditions  or  stipulations  contained  in  it  In 
the  present  case  an  absolute  conveyance,  on  its  face,  in 
the  two  instances  was  given ;  one  to  Van  Vechten,  the 
other  to  Ross  W.  Wood  and  Richard  D.  Wood ;  but  by  a 
defeasance  in  each  case,  the  transaction  became  a  mort- 
gage, and  the  mortgagor  is  entitled  to  all  the  rights  of  the 
owner  of  the  equity  of  redemption. 

In  determining  the  nature  of  the  property  mortgaged, 
the  proper  and  legal  mode  •  of  foreclosing  the  equity  of 
redemption,  and  the  rights  of  the  parties,  we  must  be 
governed  entirely  by  the  language  employed  by  them  in 
the  instruments  which  they  adopted  as  the  evidence  of 
their  agreements.  By  these  agreements,  it  is  evident  that 
they  considered  the  mortgaged  property  as  real  estate,  to 
be  treated  and  dealt  with  precisely  as  if  it  was  situated 
within  the  territorial  jurisdiction  of  the  state  of  New  York, 
subject  to  the  provisions  prescribed  by  its  laws  relating  to 
the  foreclosure  of  the  equity  of  redemption,  and  to  any 
rights  pertaining  to  any  of  the  parties.  To  the  mort- 
gagees in  both  instruments,  the  plaintifi*  conveys  all  his 
right,  title  and  interest  of,  in  and  to  the  island  of  Sombrero, 
situated  in  the  West  Indies,  and  in  and  to  all  deposits, 
minerals,  earths,  fossils,  and  property  of  every  nature  and 
description  on  the  said  island ;  and,  in  both  defeasances, 
it  is  expressly  provided  that  the  respective  mortgagees,  or 
their  legal  representatives  or  assignees,  may  become  the 
purchasers  at  the  foreclosure  sale ;  and,  in  that  event,  no 
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farther  or  other  conveyance  of  said  property  shall  be 
necessary,  and  that  such  sale,  whoever  should  become  the 
purchaser,  should  be  a  perpetual  bar  in  law  and  equity 
against  Elliott,  (the  plaintiff,)  his  executors,  administra- 
tors, and  assignees.  As  to  the  mode  of  foreclosure,  it  was 
provided  in  a  supplemental  memorandum,*  amendatory  of 
the  previous  defeasance,  that  in  case  Elliott  failed  to  pay 
to  Van  Vechten,  on  demand,  as  the  same  shall  become 
due,  the  sums  which  he  then  owed,  or  may  thereafter  owe 
him,  it  may  be  lawfal  for  him  to  sell  the  property  at  public 
auction,  at  the  Merchants'  Exchange  in  the  city  of  !N'ew 
Tork,  upon  notice  ot  such  intended  sale,  to  be  inserted  in 
a  newspaper  published  in  the  said  city,  once  a  day  for 
thirty  successive  days,  and  without  any  further  notice 
whatever ;  and,  in  a  memorandum  supplemental  to,  and 
amendatory  of  the  defeasance  agreement  between  the 
plaintiff  and  the  defendants  Wood,  it  is  provided  that  the 
notice  of  sale  to  be  given  by  them,  instead  of  being  a 
notice  of  thirty  days,  to  be  published  in  a  newspaper, 
should  be  a  notice  of  ninety  days  by  leaving  a  copy  thereof 
at  a  certain  office  or  place  of  business  in  the  city  of  New 
York,  and  by  addressing  another  copy  of  said  notice  to 
Elliott  at  Baltimore,  Maryland,  or,  if  he  should  change  his 
place  of  residence,  then  to  such  other  as  he  may  designate. 
The  special  term  finds  that,  on  failure  of  payment  of  the 
Bums  due  to  Van  Vechten,  the  latter  having  given  the 
notice  required  by  the  agreement  between  the  plaintiff  and 
said  Van  Yechten,  he  offered  the  said  property  for  sale  at 
public  auction,  at  the  Merchants'  Exchange  in  the  city  of 
New  York,  at  12  o'clock,  noon,  and  that  the  defendant, 
Ross  W,  Wood,  having  bid  at  said  sale  for  said  property, 
the  sum  of  $1200,  and  that  being  the  highest  bid  offered, 
the  property  was  sold  to  said  Wood,  and  a  deed  of  it  was 
executed  and  delivered  by  Van  Vechten  to  said  Wood. 

The  special  term  also  finds,  with  regard  to  the  mortgage 
to  the  defendants  Wood,  that  the  latter,  after  having  given 
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the  notice  required  by  the  amendatory  agreement,  offered 
the  share  and  interest  of  the  plaintiff  in  the  said  properly 
for  sale  at  the  Merchants'  Exchange  in  the  city  of  New 
York,  and  that  the  said  Ross  W.  and  Richard  D.  Wood 
having  bid  for  it,  at  said  sale,  the  sum  of  (25,  and  no  other 
bid  being  offered,  they  purchased  the  said  share  and 
interest. 

L  The  counsel  for  the  plaintiff  contends,  that  the  rela* 
tion  between  the  plaintiff  and  the  defendants  Wood,  was 
that  of  ce$tui  que  trmt  and  trustee,  and  that  they  were, 
therefore,  incompetent  to  be  purchasers  of  the  property. 
Is  the  mortgagee  of  property,  authorized  by  the  mortgage 
to  sell  the  property  at  public  auction,  and  to  be  a  pur- 
chaser of  it  at  the  sale,  in  that  peculiar  confidential  rela- 
tion to  the  mortgagor,  which  the  law  regards  as  a  fiduciary 
relation,  such  as  that  of  guardian  and  ward,  attorn^  a&d 
client,  trustee  and  cestui  que  trust  f  If  any  such  relation 
can  be  supposed  to  have  existed  between  the  plaintiff  and 
the  defendants  Wood,  it  must  be  on  the  ground  that  the 
one  was  the  principal  and  the  other  the  agents,  for  the  sale 
of  the  property  in  question.  In  all  cases,  indeed,  of  pur- 
chases and  bargains  respecting  property  made  between 
principals  and  agents,  the  utmost  good  faith  is  required. 
But  a  sale  of  his  principars  property,  purchased  by  an 
agent,  is  not  necessarily  void.  The  transaction  should  be, 
undoubtedly,  scrutinized  closely ;  but  it  is  only  voidable, 
where  there  has  been  undue  influence  and  advantage,  or 
where  there  has  been  imposition.  It  is  different,  certainly, 
where  the  strict  relation  of  trustee  and  cestui  que  trust 
exists;  and,  in  such  case,  the  principle  applies  where  a 
purchase  has  been  made  by  a  trustee,  of  the  property 
of  his  cestui  que  trust;  although  it  was  sold  at  pab&c 
auction,  it  is  in  the  option  of  the  cestui  que  trust  to 
set  aside  the  sale,  whether  made  bona  JUte  or  not  The 
relation  in  the  present  case  I  hold  not  to  be  of  that 
character,  and  that,  at  most,  it  is  only  one  of  principal  and 
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agent ;  and,  as  no  undue  inflnenoe  or  advantage,  or  im- 
position has  been  shown,  the  sale  is  valid,  unless  other 
principles  of  law  render  it  void, 

n.  Undoubtedly,  courts  of  equity  have  always  held 

that  the  equity  of  redemption  is  so  inseparable  *from  a 

mortgage,  it  cannot  be  disannexed  even  by  an  express 

agreement  of  the  parties.    But  by  statutes  of  the  state 

it  has  been  long  declared  that  mortgaged  land  can  be 

sold  by  advertisement,  in  all  cases,  where  the  mortgage 

contains  a  power  to  the  mortgagee,  or  any  other  person, 

to  sell  it,  upon  default  being  made  in  any  condition 

of  the  mortgage.    Every  sale  pursuant  to  such  a  power 

is  declared  to  be  equivalent  to  a  foreclosure  and  sale 

under  the  decree  of  a  court  of  equity.     As  the  law, 

however,  looks  upon  the  mortgagor  as  one  who  might, 

by  his  necessities,  be  driven  tb  an  improvident  contract,  it 

requires  that  the  party  availing  himself  of  the  power  must 

conform  to  the  requirements  of  the  statute  to  bar  the 

equity  of  redemption.    For  instance,  the  sale  must  be 

public,  even  when  the  mortgage  contained  a  power  to  sell 

either  by  public  auction  or  at  private  sale.     (Lawrence  v. 

The  Farmers*  Loan  and  Trust  Co.,  3  Kern.  200.)    The  sale 

in  the  case  which  I  have  just  noted,  was  private  and  secret, 

and  without  notice  to  the  heirs  or  representatives  of  the 

mortgagor,  by  advertisement  pursuant  to  tfae  statute,  or 

otherwise;  and  it  was  held  to  be  void.    Whether  the 

Court  of  Appeals  in  that  case  held,  that  in  every  particular 

the  method  prescribed  by  the  statute  must  be  strictly 

followed,  may  be  considered  doubtful.    For  instance,  that 

the  notice  of  sale  should  be  published  for  twelve  weeks 

successively,  and  that  the  notice  should  be  affixed  at  least 

for  that  time  on  the  outward  door  of  the  building  where 

the  county  courts  are  directed  to  be  held  in  the  county 

where  the  premises  are  situated.    Is  this  necessary  where 

the  mortgage  provides  that  the  notice  of  sale  shall  be  tor  a 

Vol.  LITI.  20 
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shorter  time  and  in  a  different  manner?  I  am  inclined  to 
think  that  in  all  cases  it  is  only  necessary  that  the  sale 
should  be  public  and  not  private ;  and  that  there  should 
be  notice.  By  this,  the  rights  of  mortgagors  are  suffi- 
ciently .protected ;  and  if  they  have  themselves  provided 
expressly  tor  a  time  and  manner  different  from  that  pre- 
scribed  by  the  statute,  and  if  the  sale  is  in  conformity 
with  the  provisions  of  the  mortgage,  it  will  be  upheld, 
particularly  when  it  is  manifest  that  the  method  contained 
in  such  provisions  is  more  likely  to  secure  notice  to  the 
mortgagor,  than  the  method  prescribed  by  the  statute. 
The  mortgage  to  the  Woods,  or  rather  the  supplement, 
provided  that  the  notice  should  be  given  ninety  days  before 
the  sale,  and  that  to  Van  Vechten  provided  that  it  should 
be  given  thirty  days  before  the  sale;  and,  accordingly, 
these  notices  were  given,  as  we  have  seen  by  the  findings 
of  the  special  term.  The  7th  section  of  the  statute  ex- 
pressly declares  that  the  mortgagee,  his  assigns,  and  his  or 
their  representatives,  may  fairly  and  in  good  faith  purchase 
the  premises  at  the  sale;  and  as  the  section  makes  no 
exception,  this  can  be  done  even  when  the  mortgage  con- 
tains no  provision  to  that  effect 

IIL  Does  the  qsury  in  the  loan  from  Van  Vechten  to 
Elliott  affect  the  sale  to  the  defendants  Wood,  under  the 
foreclosure  ? 

Both  counsel  have  referred  to  Jackson  v.  Henry y  (10  John. 
195,)  and  both  agree  that  an  innocent  purchaser,  under  a 
statute  foreclosure,  is  not  affected  by  the  usurious  charac* 
ter  of  the  mortgage.  But,  the  counsel  for  the  plaintiff 
insists  that  this  decision  does  not  apply  to  the  present  case, 
as  the  mortgaged  property  is  situated  out  of  the  state.  As 
I  have  already  said,  however,  in  the  introductory  part  of 
this  opinion,  I  have  regarded  this  mortgaged  property, 
throughout,  in  analogy  to  the  laws  relating  to  the  fore- 
closure of  property  within  the  territorial  jurisdiction  of 
the  state.     The  parties,  evideut]y,  in  their  dealings  and 
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agreement,  meant  that  it  shonld  be  regarded  in  this  light. 

The  decision  in  Jaek^on  v.  Henrys  has  been  recognized 
m  several  recent  cases ;  and  I  deem  it  now  satisfactorily 
settled  that  as  usorions  contracts  are  not  absolutely  void, 
but  are  capable  of  being  treated  as  valid  by  the  borrower, 
if  the  mortgagor  allows  the  property  to  be  sold  under  a 
foreclosure,  without  taking  the  necessary  measures  to  avoid 
the  mortgage,  an  innocent  purchaser  cannot  be  affected 
by  the  alleged  usury. 

The  judgment  of  the  special  term  should  be  reversed, 
new  trial  ordered,  costs  to  abide  event 

[Nbw  Tobk  Gsvbbal  Term,  January  4,  1869.  CUrhe,  Sutherland  and  Oeo. 
O,  Btfmard,  Justices.] 


Thb  Washington  Life  Insuranob  Company  vs.  Hannah 
M.  Lawbbnce  and  Maggie  Richmond. 

In  the  year  1861  D.  L.  Jr.  effected  an  insurance  on  his  life,  with  the  plain- 
tiff, for  $6000.  In  Noyember,  1862,  being  under  a  promise  of  marriage  to 
M.  R.  be  assigned  the  policy  to  her,  and  notified  the  plaintiflb  thereof,  and 
the  policy  was  marked  on  the  books  of  the  company  as  assigned  to  her. 
In  1868,  the  insured,  not  haying  the  money  to  continue  the  payments  of 
premiums,  his  unde,  D.  L.  promised  to  keep  the  policy  paid  up  if  it  was  for 
the  benefit  of  the  insured's  mother  and  sisters,  otherwise  not.  The  insured 
promised  to  send  D.  L.  the  polioy  immediately.  He  soon  after  applied  to  M. 
B.  who  had  the  policy,  to  send  it  to  him,  as  he  had  heard  it  had  expired. 
She  did  so  send  it,  and  the  insured  sent  it  to  D.  L.  In  April,  1864,  he  made 
an  attempt  to  haye  the  policy  put  in  his  mother's  name  on  the  plaintifb' 
books,  and  being  told  that  M.  R.  must  reassign  it  to  him,  or  to  his  mother, 
he  applied  to  M.  R.  for  an  assignment  of  the  policy  in  order  to  renew  it,  say- 
ing it  had  ezi^red.  She  thereupon  executed  an  assignment  to  him,  without 
askmg  why  he  wished  it ;  saying  she  "  had  confidence  hi  hhn  and  gaye  him 
her  signature." 

XM  that  upon  these  fiicts  there  was  no  fraud  or  deception  practiced  by  the 
hisured,  in  procuring  the  assignment  of  the  policy  from  M.  R.  and  that  th« 
Judge  was  Justified  in  so  finding. 
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THIS  action  was  brought  to  compel  the  defendants  to 
interplead  concerning  the  moneys  payable  nnder  a 
policy  of  life  insurance  issued  to  Daniel  H.  Lawrence,  Jr. 
the  several  defendants  having  commenced  each  her  sepa- 
rate action  agaist  the  company,  claiming  said  moneys. 
The  policy  referred  to  was  issued  by  said  company  and 
dated  January  25, 1861,  and  is  numbered  347.  Judgment  of 
interpleader  was  rendered,  and  issues  having  been  framed, 
the  same  were  tried  by  consent  of  parties,  at  a  special  term, 
before  Justice  Cleekb,  without  a  jury;  who  fimnd  and 
decided  as  questions  of  fact,  that  on  the  2Sth  day  of  Janu- 
ary, 1861,  the  plaintifis  made  and  executed  a  policy  of  in- 
surance upon  the  life  of  Daniel  H.  Lawrence,  Jr.  known  as 
number  347,  by  which  they  assured  to  him  the  sum  of 
$5000  for  the  term  ot  his  natural  life ;  and  that  the  said 
policy  was  obtained  by  Daniel  H.  Lawrence,  on  an  under- 
standing with,  and  promise  to  her  that  the  same  should 
be  held  for  the  benefit  of  Hannah  M.  Lawrence,  who 
was  the  mother  of  Daniel  H.  Lawrence,  deceased.  That 
on  procuring  such  policy,  he  gave  and  delivered  the  same 
to  his  mother,  Hannah  M.  Lawrence,  who  received  and 
accepted  the  same  from  him  as  a  gift,  and  provision  for 
her  use  and  support  in  case  of  death.  That  she,  the  said 
Hannah  M.  Lawrence,  continued  to  hold  and  possess  said 
policy,  until  the  summer  of  1862,  when  she  requested  the 
said  Daniel  H.  Lawrence,  Jr.  to  take  such  policy  and 
deposit  the  same  in  the  safe  in  the  store  of  his  uncle, 
Daniel  H.  Lawrence,  who  was  a  member  of  the  firm  of 
Lawrence,  Griggs  &  Kingsbury,  to  be  safely  kept  for  her. 
That  Daniel  H.  Lawrence,  Jr.  was  at  that  time  in  the  em- 
ploy of  said  firm,  where  the  policy  was  so  deposited,  and 
became  afterwards  interested  in  the  business  of  such  firm, 
and  had  access  to  such  safe ;  that  the  policy  was  deposited 
in  said  safe,  and  remained  there  until  the  month  of  No- 
vember, 1862,  and  that  about  the  28th  day  of  that  month, 
without  the  knowledge  or' consent  of  the  said  Hannah  M. 
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Lawrence,  the  said  Daniel  H.  Lawrence,  Jr.  took  such 
policy  and  delivered  the  same  to  the  defendant  Maggie 
Richmond,  with  an  assignment  in  writing,  of  which  th€l 
annexed  paper  marked  schedule  A,  was  a  copy,  of  which 
notice  was  given  to  the  plaintiff,  and  that  the  policy  so 
remained  in  the  possession  of  said  Maggie  Richmond, 
until  on  or  about  February,  in  the  year  1864,  when  she 
sent  the  same  by  mail  to  the  said  Daniel  H.  Lawrence,  Jn 
to  Winona,  in  the  state  of  Minnesota,  where  the  -said  Dan- 
iel H.  Lawrence  was  then  staying  for  his  health.  After 
the  policy  was  so  sent,  the  defendant,  Hannah  M.  Law- 
rence, who  was  also  at  Winona,  taking  care  of  the  assured, 
had  the  same  in  her  possession  a  short  time,  when  it  was 
forwarded  to  Daniel  H.  Lawrence,  at  New  York.  That 
Daniel  H.  Lawrence,  who  is  the  brother  of  Hannah  M. 
Lawrence,  before  the  policy  was  sent,  wrote  to  Daniel  H. 
Lawrence,  Jr.  that  if  the  policy  was  for  the  benefit  of  his 
mother  and  sister,  he,  Daniel  H.  Lawrence,  would  pay  the 
premiums,  thereon,  and  not  otherwisa  That  he  was 
assured  that  it  was  to  be  held  for  their  benefit,  and  that 
thereupon  he  paid  the  premiums,  in  January,  1864,  and 
April  1864;  that  the  assignment  to  Maggie  Richmond 
was  detached  from  the  policy  before  sending  the  same  to 
Daniel  H.  Lawrence,  in  Kew  York,  by  the  assured,  and 
was  found  in  his  pocket  book  after  his  death,  and  that 
neither  the  said  Daniel  H.  Lawrence,  or  the  said  Hannah 
M.  Lawrence  had  any  notice  or  knowledge  of  any  assign- 
ment That  Daniel  H.  Lawrence,  Jr.  the  assured,  wrote 
to'  a  friend  of  his  to  have  the  policy  transferred  on  the 
books  of  the  company,  to  his  mother,  Hannah  M.  Law- 
rence, and  was  informed  that  it  could  not  be  done  unless 
Maggie  Richmond  re-assigned  the  policy  to  the  assured 
or  else  assigned  to  said  Hannah  M.  Lawrence.  That  after 
the  policy  was  sent  to  Daniel  H.  Lawrence,  in  New  York, 
he  advanced  on  the  credit  thereof,  to  the  said  Daniel  H. 
Lawrence,  Jr.  and  to  his  mother,  at  his  request,  $600  or 
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(700,  besides  the  payment  of  the  premiums.    That  on  the 
return  of  Daniel  H.  Lawrence,  Jr.  to  New  York,  in  feeble 
health,  he  called  on  Maggie  Richmond  for  an  assignment 
to  him  of  the  policy,  which  she  executed  to  him,  of  which 
she  also  signed  a  written  noticer  to  the  company.    And 
that  on  the  28th  day  of  May,  1864,  Daniel  H.  Lawrence, 
Jr.  executed  the  assignment  of  the  policy  to  Daniel  H. 
Lawrence,  a  copy  of  which  was  annexed.    That  Daniel 
H.  Lawrence  asked  him  whose  name  should  be  put  in 
as  assignee,  whether  the  name  of  his  mother  or  Daniel 
H.  Lawrence,  and  that  he  concluded  to  have  the  latter 
inserted.    That  there  was  an  understanding  between  Han- 
nah M.  Lawrence  and  Daniel  H.  Lawrence,  the  elder, 
that  the  mother  the  of  deceased  should  have  the  benefit 
of  the  policy  after  repayment  to  Daniel  H.  Lawrence  of 
his  advances.    That  Daniel  EL  Lawrence,  Jr.  died  on  the 
15th  day  of  June,  1864,  at  Morristown,  in  the  state  of  New 
Jersey ;  and  the  company  have  paid  into  court  the  amount 
insured  in  said  policy,  less  the  costs  allowed  to  them  in 
this  action ;  that  all  the  claims  arising  on  or  under  such 
policy,  were  assigned  by  Daniel  H.  Lawrence  to  Hannah 
M.  Lawrence,  on  the  8th  day  of  October,  1864.     The  jus* 
tice  found,  as  a  conclusion  of  law  on  the  foregoing  facts, 
that  in  equity  and  of  right,  the  fund  in  court  in  this  action, 
and  which  was  paid  upon  said  policy,  belongs  to  the  said 
Hannah  M.  Lawrence,  and  that  she  is  entitled  to  the  same. 
And  he  further  found,  that  the  said  Hannah  M.  Lawrence 
was  entitled  to  recover  of  the  said  Maggie  Richmond,  her 
costs  and  expenses  in  this  action,  to  be  adjusted. 

Judgment  being  entered  accordingly,   the  defendant, 
Maggie  Richmond,  appealed  to  the  general  term. 

Wm.  FuHertoTij  for  the  appellant.  The  policy  of  insu- 
rance issued  by  the  plaintiff  to  Daniel  H.  Lawrence,  Jr. 
and  bearing  date  January  25, 1861,  was  a  contract  to  pay 
a  certain  sum  of  money  upon  the  happening,  at  some 
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uncertain  time  in  the  future,  of  a  possible  contingency  (of 
death  under  circumstances  other  than  such  as  are  therein 
excepted)  and  upon  condition  of  performance  and  observ- 
ance of  the  terms,  conditions  and  provisions  of  such  con- 
tract therein  expressed. 

n.  The  assignment  by  Daniel  H.  Lawrence,  Jr»  to  the 
defendant  Richmond  was  a  valid  and  effectual  assignment 
of  the  contract  or  policy  in  question ;  and  the  title  to,  and 
aU  his  interest,  claim  and  demand  in  or  under  the  same, 
patied  to  and  vested  in  the  sidd  defendant  absolutely. 
{St.  John  v$*  American  Mutual  Life  Ins.  Co.  13  N.  Y.  Rep. 
31.)  1.  The  same  was  in  wAting,  duly  executed  and 
for  a  valuable  eaneideration  expressed  in  the  instrument  of 
assignment  2.  The  instrument  of  assignment,  together 
with  the  contract  therein  referred  to  annexed,  was  de- 
livered by  s^d  assignor  to  the  defendant  3.  The  condi- 
tions of  the  contract,  applicable  to  assignments,  was  in  all 
respects  complied  with  by  notice  to  the  company  thereof, 
and  their  assent  thereto. 

nL  The  express  acknowledgment  and  declaration  by 
the  assignor,  in  the  instrument  of  assignment,  that  value 
was  received  therefor,  is  in  itself  proof  of  a  valuable  con- 
sideration, and  no  affirmative  evidence  aliunde^  of  consid- 
eration is  requisite.  Moreover,  said  assignor,  and  all 
claiming  under  him,  are  thereby  estopped  from  denying 
his  own  act  or  such  consideration,  and  the  same  cannot  be 
inquired  into  or  questioned.  Ko  fraud  or  mistake  is 
alleged  or  proved,  and  there  is  in  the  case  affirmative 
evidence,  almnde^  of  a  valuable  consideration  sufficient  of 
itself  to  support  said  assignment  1.  A  promise  of  mar- 
riage is  clearly  proved.  The  letters  of  the  deceased  to  the 
defendant  Richmond,  contain  evidence  of  a  mutual  prom- 
ise of  marriage,  and  the  language  and  expressions  used  are 
as  clear  and  strong  as  language  can  well  convey,  and  con- 
clusive on  this  point,  and  also  that  the  time  for  solemni- 
zation of  the  marriage  had  been  fixed  by  the  parties^  and 
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that  the  same  was  to  be  solemnized  on  his  return  home, 
not  later  than  Ist  October,  1863.  The  fact  of  mataal 
promises  and  agreements  to  marry  is  conclusively  proved, 
and  existed  prior  to  date  of  ex.  Ko.  5.  These  constitute  a 
contract  for  breach  of  which  not  only  are  damages  recov- 
erable at  law,  but  such  promise  constitutes  in  law  a  valu- 
able consideration  for  a  deed  or  instrument  of  conveyance 
or  transfer.  Pecuniary  damages  being  recoverable  for  a 
breach,  is  the  test  that  the  ^^  promise "  (of  marriage)  is 
valuable.  {JaneB  v.  Ashbumhanij  4  JEasty  455.  Lent  v. 
PadeiforOy  10  Man.  E.  236.  Seaman  v.  Seaman^  12  Wend. 
381.  Morton  v.  -Brotwi,  2  JVewKfe  ^  Perry ,  297.  2  Adolph. 
^  EUiiy  w.  6,  859.)  2.  Even  a  mere  voluntary  convey- 
ance would  be  upheld  in  equity  against  subsequent 
grantees  taking  under  circumstances  which  accompany 
and  surround  the  assignment  by  deceased  to  his  uucle, 
and  by  the  latter  to  the  defendant  Lawrence.  The  trans- 
action being  a  fraud  as  against  the  defendant  Richmond, 
practiced  by  deceased,  and  concerning  which,  if  the  uncle 
and  the  defendant  Lawrence  had  not  actual  notice,  they 
had  legal  constructive  notice,  and  were  put  on  inquiry, 
and  were  bound  to  exercise  diligence  and  to  inquire,  and 
took  without  consideration.  (Oathoart  v.  Bobmsony  5  PeterSy 
U.  S.  280.    Jaeksan  v.  Totmiy  4  Ooweny  603,  604.) 

IV.  Said  contract  and  assignment  remained  in  actual 
possession  and  custody,  and  control  of  the  defendant 
Bichmond,  until  February,  1864,  and  was  held  by  her,  (as 
she  is  still  entitled  to  hold  the  same,)  as  the  absolute  and 
only  owner  thereof 

V.  The  possession  or  custody  of  said  contract  and  policy 
was  obtained  by  Daniel  H.  Lawrence,  Jr.  from  the  de- 
fendant Bichmond,  by  means  of  false  and  fraudulent  repre- 
sentations made,  and  deceit  practiced  by  him,  and  with 
intent  and  design  to  cheat  and  defraud  said  defendant 
Richmond;  and  no  title  passed  thereby. 

VI.  The  signature  of  the  defendant  Richmond  to  the 
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alleged  aaeignment  by  her,  and  to  the  notice,  was  procured 
by  said  -Daniel  H.  Lawrence,  Jr.  by  means  of  false  and 
firandnlent  representations  made,  and  deceit  practiced  by 
him ;  and,  with  intent  and  design  to  cheat  and  defraad 
said  defendant  Eichmond.  And  no  title  or  interest  in  said 
contract  passed  thereby. 

ViL  No  title  to  or  interest  in  said  contract  passed  by 
the  alleged  assignment  thereof  by  said  Daniel  H.  Lawrence, 
Jr.  to  his  nncle ;  nor  by  the  alleged  assignment  of  the  claim 
in  action  herein  by  his  uncle  to  the  defendant  Law- 
rence. An  assignor  cannot  convey  any  greater  or  better 
title  than  he  himself  has;  and  an  assignee  takes  subject  to 
any  and  all  claims  and  defenses  existing  against  his 
assignor.  ( WestfaU  v.  Janes,  23  Barb,  9.  L'Amvmeux  v. 
VcmdtfiJywrgKi  7  Paige,  316.)  Fraud  vitiates  the  contract, 
as  to  the  assignees,  to  same  extent  as  to  the  assignor,  and  no 
title  can  be  acquired  through  fraud.  No  valuable  consid- 
eration was  paid  or  parted  with  to  said  Daniel  H.  Lawrence, 
Jr.  for  such  alleged  assignment  by  him  to  his  uncle ;  nor 
to  said  uncle  for  the  alleged  assignment  by  him  to  the 
defendant  Lawrence.  The  first  is  avowed  by  the  uncle  to 
have  been  so  assigned  as  a  ^^  mere  matter  of  convenience ;" 
and  the  latter  paper,  it  is  in  effect  conceded,  was  made 
without  any  actual  consideration.  It  is  not  pretended  that 
any  purchase  of  the  policy  was  made  or  contemplated ; 
nor  is  it  even  pretended  that  any  money  was  paid  by  way 
of  consideration  or  price  of  such  policy  or  contract.  On 
the  contrary,  the  language  used  by  the  witness  himself 
describes  a  transaction  of  an  entirely  different  character,  a 
loan  or  "advance"  on  "collateral."  He  not  only  says 
the  assignment  was  made  to  him  as  a  mere  matter  of  "  con- 
venience," but  also  that  he  had  "advanced"  on  the 
"  strength  of  getting  the  policy,"  and  on  the  understand- 
ing that  it  was  "  for  the  benefit  of  the  mother  and  sisters 
of  deceased;"  all  which  is  wh6lly  inconsistent  with  any 
idea  of  "purchase."    The  instrument  was  not  negotiable, 
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and  he  not  only  took  it  subject  to  all  claims  and  defenses 
maintainable  against  his  assignor,  but  was  boand  to  the 
exercise  of  diligence  and  inquiry  concerning  the  title  and 
right  thereto.  {Oommercial  Bank  v.  OoU,  15  ^arb.  506. 
Evan%  y.  Ellwy  5  Denio^  640.  Murray  v.  LyJbum^  2  John. 
Oh.  441.)  He  had  constructive  legal  notice,  if  not  actual 
notice,  of  the  rights  and  title  of  the  defendant  Bichmond 
in  and  to  said  policy  or  contract,  and  was  put  upon  inquiry 
concerniug  the  same.  1.  His  own  testimony,  to  the  effect 
that  he  had  written  to  deceased  that  '^  if  the  policy  "  was 
for  the  benefit  of  his  mother  or  sister,  he  (the  witness) 
would  pay  the  premium,  and  not  otherwise,  indicates  the 
existence  of  either  knowledge  or  information,  or  suspicion 
that  it  was  otherwise,  2.  On  the  face  of  the  policy  ap- 
peared prominently  the  clause  requiring  notice  of  any 
assignment  thereof  to  be  given  to  the  company,  and  the 
same  is  made  a  condition  of  the  contract.  Therefore  if 
any  existed  he  knew  it  could  there  be  ascertained,  and  was 
bound  to  inquire. 

Yin.  The  court  erred  in  finding  as  fetcts  that  the  policy 
in  question  was  taken  out  for  the  benefit  of  the  defendant, 
and  in  each  and  every  of  the  findings  of  facts  excepted  to. 

IX.  The  court  erred  in  the  conclusion  of  law  that  the 
fund  in  court  belonged  to  the  'defendant  Lawrence,  and 
that  she  was  entitled  to  the  same,  and  also  in  that  the  court 
adjudged  that  the  defendant  Lawrence  should  recover 
costs,  &;c. 

W.  F.  Alien  and  H,  BrewsteTj  for  the  respondent  H.  M. 
Lawrence.  L  The  title  and  property  in  the  policy  was, 
from  its  first  issue,  in  Hannah  M.  Lawrence,  and  her 
title  has  never  been  relinquished  or  divested.  It  was 
obtained  for  her  benefit  and  with  the  sole  intent  to  devote 
it  to  her  use,  and  in  accomplishment  and  execution  of  this 
intent,  it  was  formally  given  to  her  and  put  in  her  actual 
possession.     It  was  actually  delivered  to  her,  and  remained 
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in  her  poBBessioQ  for  yeara  It  was  an  executed  gift, 
which  could  not  be  revoked  by  the  donor  without  the  con* 
sent  of  the  donee.  The  consideration,  (love  and  affection 
for  a  mother,  partially  dependent  upon  the  donor,)  was 
suflGLcient  to  support  the  gift,  if  any  consideration  were 
necessary  as  between  donor  and  donee,  which  we  suppose 
was  not  Like  any  other  chose  in  action,  it  was  trans- 
ferrable  by  delivery  without  a  formal  assignment  From 
the  time  of  the  delivery,  the  transferrer  became,  and  his 
executors  after  his  death  would  have  become  the  trustees 
of  the  donee.  The  formal  assignment  to  Daniel  H.  Law- 
rence, and  by  him  to  the  plaintiff,  added  nothing  to  the 
validity  or  equity  of  the  plaintiffs'  claim  in  this  view  of  the 
case.  They  simply  operated  to.  place  the  legal  and  formal 
ownership  in  the  person  having  the  actual  and  equitable 
title. 

n.  This  title  of  Mrs.  Lawrence  was  never  divested  or 
relinquished.  It  could  not  be  divested  without  her  act 
and  assent,  or  by  act  and  operation  of  law.  She  delivered 
the  policy  to  the  insured  for  a  special  purpose,  but  never 
parted  with  the  title,  and  the  possession  of  Daniel  H.  Law- 
rence, Jr.  for  this  special  purpose,  was  her  possession,  he 
holding  it  as  her  agent  It  needs  no  argument  to  prove 
that  Daniel  H.  Lawrence,  Jr.  acquired  by  that  act  of  Mrs. 
Lawrence  no  rights  or  interests  in  the  policy  as  against 
her.  Every  payment  of  the  quarterly  premiums  was  for 
her  benefit,  and  a  keeping  alive  of  the  policy  for  her 
benefit.  Had  he  not  paid,  she  might  and  would  have  done 
so.  Had  he  or  his  representatives  asserted  a  claim  to  the 
policy  as  against  her,  they  would  not  have  succeeded. 
in.  It  follows  that  Daniel  H.  Lawrence,  Jr.  having  as 
against  Hannah  M.  Lawrence  no  title  or  claim  to  the 
policy  at  law  or  in  equity,  could  transfer  no  title  or  claim 
to  any  other  person,  no  matter  what  the  relations  were 
between  them,  or  the  considerations  moving  from  one  to 
the  other.     The  assignee  of  a  chose  in  action,  even  upon  a 
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full  and  yalaable  consideratioD,  takes  subject  to  all  the 
eqaities  existing  against  the  transferrer  in  behalf  of  any 
other  person.  But  here  there  was  no  valuable  considera- 
tion for  the  transfer.  It  was  voluntary,  the  assignee  part- 
ing with  no  value  and  coming  under  no  engagement  as  a 
consideration  for  it.  It  necessarily  follows  that  she  merely 
took  title  of  Daniel  H.  Lawrence,  Jr.  whatever  that  was, 
and  as  against  the  respondent  it  was  just  nothing  at  all 
and  of  no  value.  Here  the  case  on  the  part  of  the  respond- 
ent might  safely  rest,  but  the  defendant  Richmond  is  in 
no  better  situation  upon  the  claim  and  title  alleged  by  her. 

IV.  Conceding  that  Daniel  H.  Lawrence,  Jr.  became  so 
possessed  of  the  policy  by  the  delivery  of  the  same  to  him 
by  the  respondent,  that  he  could  by  gift  transfer  a  good 
title  thereto  to  the  defendant  Richmond,  and  that  he  did 
so,  and  the  policy  became  hers  as  the  voluntary  donee 
thereof,  she  lost  her  title  when,  by  her  voluntary  act  and 
consent,  she  relinquished  her  title,  1st,  by  a  surrender  of 
the  policy  to  Daniel  H.  Lawrence  Jr.  and  2d,  by  a  formal 
assignment  to  him.  The  inducement  to  her  acts  is  not 
material.  She  was  not  a  holder  for  value,  and  intended 
to,  and  did  release  her  claim.  K  the  respondent,  by  a 
special  delivery,  without  intending  to  part  with  the  title, 
could  lose  her  interest  in  the  policy,  which  the  appellant 
must  assert  and  maintain  before  she  can  show  even  a  color 
of  title,  much  more  did  she  lose  her  title  when  she  parted 
with  the  possession,  intending  to  and  actually  parting 
with  her  title. 

V.  Concede  further  that  which  cannot  be  established, 
that  she  could  have  reclaimed  the  policy  and  compel  a  re- 
affirmance  of  a  gift  which  had  been  revoked  with  the 
assent  of  the  donee,  so  long  as  the  policy  remained  in  the 
hands  of  Daniel  H.  Lawrence,  Jr.  or  subject  to  his  control, 
the  same  right  does  not  exist  as  against  the  respondent. 
1.  The  trust  for  her  benefit  could  and  did  revive  the 
interest  the  moment  the  title  thereto  was  formally  and 
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nomioally  re-inyested  in  Daniel  H.  Lawrence,  Jr.  2.  Dan- 
iel  H.  Lawrence  became  the  assignee  then  for  the  benefit 
of  the  respondent  for  a  valuable  consideration.  Qe  paid 
the  renewal  premiums,  without  the  payment  of  which  the 
policy  would  have  terminated,  solely  for  and  in  considera- 
tion of  the  policy  being  held  for  the  use  of  the  respond- 
ent 3.  He  advanced  other  sums  upon  the  faith  of  the 
policy  as  a  valid  security  in  his  hands. 

The  pretense  of  fraud  in  procuring  the  re-assignment  by 
the  defendant  of  the  policy  to  Daniel  H.  Lawrence,  Jr.  is 
absurd.  "So  one  for  a  moment  believes  the  defendant,  her 
politic  mother,  or  her  shrewd  uncle,  all  present,  could 
have  been  made  to  believe  that  a  policy  already  ended 
would  be  renewed,  or  a  new  policy  issued  upon  the  life  of 
a  man  with  one  foot  in  the  grave,  and  who  0ould  not  live 
to  see  another  quarter  day.  And  fraud  or  false  pre- 
tenses is  only  to  be  alleged  in  favor  of  a  right  founded  on 
value. 

YL  That  the  money  loaned  to  deceased,  for  which  he 
gave  his  note,  had  any  connection  with  this  policy,  was 
never  claimed,  and  the  assignment  of  the  policy  to  Maggie 
Richmond  was  in  November,  1862,  and  the  note  transac- 
tion was  in  1863  or  1864.  Hence,  if  she  gave  the  policy 
back  for  nothing,  it  left  her  just  where  she  was  before. 
The  deceased  loved  her,  but  had  received  nothing  but 
affection  in  return.  She  has  a  mother  and  friends.  The 
respondent  is  a  widow,  and  had  nursed  the  deceased  from 
in£EUDbcy,  and  again  when  sick,  had  nurtured  and  cared  for 
him.  Can  there  be  any  doubt  as  to  which  has  the  better 
equity  T 

YIL  The  exceptions  are  none  of  them  well  taken. 

By  the  Caurty  G.  G.  Barnabd,  J.  I  am  unable  to  con- 
cur with  the  learned  judge,  who  tried  this  action,  in  his 
finding  that  on  procuring  the  policy  in  question,  Daniel 
H.  Lawrence^  Jr.  gave  and  delivered  the  same  to  his 
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mother  as  a  gift  and  provision  for  her  use  and  support 
in  case  of  his  death.  The  defendant,  Mrs.  Lawrence,  does 
not  claim  such  a  title  in  her  pleadings,  but  claims  solely 
tinder  the  assignment  from  Daniel  H.  Lawrence,  the  uncle 
of  the  insured.  The  only  evidence  of  the  gift  to  the 
mother  is  her  own  testimony,  and  is  simply  that  this  policy 
y,Bs  delivered  to  her  by  her  son,  the  inenred,  within  a  few 
days  after  it  was  taken  out,  as  a  policy  made  for  her  benefit. 
That  she  kept  it  about  a  year  and  delivered  it  to  her  son 
to  be  placed  for  safe  keeping  in  the  safe  in  his  uncle's  store. 
The  insured  was  childless  and  unmarried,  and  had  no 
father. 

It  is  more  reasonable  to  infer  from  his  testimony  that 
the  policy  was  delivered  to  his  mother  as  the  person  who 
would  recover  the  money  upon  it  after  his  death,  under 
the  statute  of  distributions,  than  upon  such  uncertain  lan- 
guage to  find  a  present  transfer  of  the  title  to  the  policy 
itself.  In  this  view  of  the  case,  it  is  not  necessary  to  ex- 
amine the  force  of  the  objection  to  the  admissibility  of  her 
testimony.  It  fails  to  prove  the  fact  which  it  was  admit* 
ted  to  prove,  and  is  therefore  harmless.  No  other  error  is 
alleged  to  have  happened  upon  the  trial,  in  admitting  or 
rejecting  evidence,  and  the  case  must  be  determined  irre- 
spective of  the  gift  to  the  mother,  so  found  at  special  term. 
The  facts  are  few  and  mainly  undisputed.  The  one  deci- 
flive  fetct  is  in  dispute.  In  the  year  1861,  Daniel  H.  Law- 
rence, Jr.  effected  the  policy  with  the  plaintiff"  for  |^50(X>. 
In  November,  1862,  be  was  under  a  promise  with  the  de- 
fendant Maggie  Richmond  to  marry  her.  On  the  28th  of 
November,  1862,  he  assigned  the  policy  to  her,  of  which 
notice  was  given  soon  thereafter  to  the  plaintiffs'  company, 
and  the  policy  was  marked  as  assigned  to  her,  upon  tho 
books  of  the  company.  In  the  latter  part  of  1863  the  in- 
sured had  not  the  money  to  continue  the  quarterly  pay- 
ments of  premium,  and  his  uncle,  Daniel  H.  Lawrence,  pro- 
promised  to  keep  the  policy  paid  up  if  it  was  for  the  benefit 
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of  his  mother  and  sisters ;  otherwise  not.  That  the  insured 
promised  to  send  his  nncle  the  policy  immediately.  That 
soon  thereafter  he  applied  to  the  defendant  Richmond, 
who  had  the  policy,  to  send  it  to  him  as  he  had  heard  it 
had  expired.  She  did  so,  and  upon  its  receipt  by  Daniel 
H.  Lawrence,  Jr.  he  sent  it  to  his  ancle.  In  April,  1864, 
the  insured  made  an  attempt  to  have  the  policy  put  in  his 
mother's  name  on  the  insurance  company's  books,  and  was 
told  that  Miss  Richmond  must  re-assign  it  to  him  or  to  his 
mother.  On  the  28th  of  May,  1864,  she  re-assigned  the 
same  to  him.  The  disputed  question  is,  whether  this 
assignment  was  procured  by  fraud  or  deceit  The  court 
has  not  found  that  any  fraud  was  practiced  to  procure  the 
same.  I  think  it  was  justified  in  so  finding.  Two  wit- 
nesses are  called,  both  of  whom  testify  that  the  insured 
said  to  Miss  Richmond  that  the  policy  had  expired,  and 
asked  her  for  an  assignment  in  order  to  renew  it.  One  of 
these  witnesses  is  the  young  lady's  mother.  She  testifies 
in  another  portion  of  her  testimony  that  her  daughter 
**  gave  him  her  signature  without  asking  why  he  wished  it ; 
she  said  she  had  confidence  in  him  and  gave  him  her  sig- 
nature.." If  this  was  true  there  was  no  fraud  or  deception. 
The  judge  has  so  found.  It  is  not  the  province  of  an 
appellate  court  to  review  the  decision,  upon  appeal,  where 
the  evidence  is  confiicting.  The  defendant  Lawrence, 
makes  a  title  to  the  policy,  beyond  dispute,  if  the  assign- 
ment from  Mies  Richmond  was  voluntary  and  not  obtained 
by  fi*aiid*    The  judgment  should  be  affirmed,  with  costs. 

[Nbv  To&k  Qshebal  Tebx,  January  4,  1869.     CUrU,  SuthiHmtd  and 
eeorg4  0.  Bmmard,  Juaticea.] 
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WiLLUHS  and  others  vs,  Lawrence  and  others. 

Where  part  owners  of  a  vessel  then  nnder  a  charter  to  a  foreign  goTemment, 
assigned  to  the  plaintiffit  all  their  interest  hi  said  charter,  and  hi  and  to  the 
freight  to  be  earned  under  the  same ;  Beldf  in  an  action  brought  by  the 
plaintiffl  to  recover  their  share  of  the  freight  earned  by  the  vessel,  during 
the  last  voyage,  that  such  freight  was  subject  to  an  accounting  between  the 
several  co-owners,  lor  all  previous  voyages ;  it  appearing  that  the  fonner 
voyages  and  the  one  in  question  were  all  one  entire,  connected  and  con- 
tinued partnership  transaction.  And  that  the  rights  of  the  plaintifi,  as 
assignees,  were  only  in  and  to  the  balance,  which  cm  a  settlement  of  the 
accounts  of  said  several  voyages,  between  said  oo-owners,  might  be  found 
due  to  the  plalntiffl  as  such  assignees. 

ON  the  20th  day  of  December,  1859,  Howes  &  Co.  who 
were  owners  of  one  half  the  ship  WandercTj  then 
under  a  charter  to  the  Pernvian  government  to  go  to  the 
Chincha  Islands,  take  on  a  cargo  of  guano,  and  carry  the 
same  to  Hampton  Roads,  assigned  to  the  plainti&  all  tbeir 
interest  in  the  said  charter,  and  in  and  to  the  freight  to  be 
earned  nnder  the  same,  to  be  applied,  when  received  by 
the  plaintiffs,  to  the  payment  of  a  demand  they  held 
against  Howes  &;  Co.  as  ship's  husbands  for  supplies  before 
that  time  furnished  the  Wanderer.  This  indebtedness  at 
the  time  amounted  to  $15,000.  The  freight  was  earned 
under  the  charter  after  the  assignment,  and  amounted  to 
$11,07413  net  This  money  was  deposited  with  Charles 
L.  Benedict  to  be  disposed  of  according  to  the  rights  of 
the  several  parties,  to  be  established.  The  other  defend- 
ants represent  the  other  part  owners  of  the  ship.  The 
action  was  brought  to  recover  the  one  half  of  the  net 
freight,  being  the  fund  in  the  hands  of  Mr.  Benedict 

The  defense  interposed  was  that  at  the  time  of  the 
assignment  Howes  &  Co.  as  part  owners  and  ship's  hus- 
bands, were  indebted  to  their  co-owners  on  account  of 
prior  voyages  performed  in  the  years  1856, 1857  and  1858, 
in  an  amount  exceeding  the  half  of  the  net  freight  realized 
under  the  Peruvian  charter. 

The  referee  before  whom  the  cause  was  tried^  decided 
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that  the  freight  earned  by  the  last  voyage  was  sabject  to 
an  accounting  between  the  part  owners  for  all  previous 
voyages,  and  that  as  such  accounting  would  show  a  bal- 
ance against  Howes  &  Co.  to  an  amount  greater  than  half 
the  net  freight  in  question,  nothing  passed  to  the  plaintiffs 
by  the  assignment,  and  ordered  judgment  for  the  defend- 
ants, from  which  the  plaintiffs  appealed  to  the  general 
term. 

JBra9tu8  Coohe^  for  the  appellants.  L  The  right  of  a 
part  owner  of  a  ship  is  not  that  of  a  partner  or  joint  tenant, 
but  of  a  tenant  in  common.  The  rights  of  the  part  own- 
ers are  severaL  {Merrill  v.  BartUtt^  6  Pick.  46.  AlhoU 
on  Shippmgj  107,  marg.  p.) 

n.  Neither  are  the  part  owners  partners  generally  in  the 
earnings  of  the  ship.  Each  voyage  is  a  distinct  and  inde- 
pendent partnership  venture  unconnected  with  any  other, 
and  no  claim  growing  out  of,  or  balance  of  accpants  upon 
any  voyage  gives  the  creditor  a  lien  upon  the  debtor's 
interest  in  a  subsequent  voyage.  This  doctrine  is  distinctly 
held  in  NtcoU  v.  Mumfardy  4  John.  Oh.  522.)  The  note  to 
this  case  is  as  follows :  ^^  But  when  one  joint  owner  of 
the  freight  and  cargo  of  a  particular  vessel,  on  a  particular 
voyage,  assigns  his  interest  therein,  one  of^them  who  has 
got  possession  of  the  whole  proceeds  cannot  retain  the 
share  so  assigned  to  satisfy  claims  he  may  have  against  the 
other  arising  from  former  and  distinct  voyages  or  adven- 
tures in  which  they  may  have  been  concerned  together  in 
the  same  or  other  v^sels,  they  not  being  general  partners 
in  trade,  and  there  not  being  any  connection  between  the 
different  voyages  or  adventures."  (See  abo  Story  on  Part. 
§§  441,  444,  448;  3  Kent's  Com.  155,  5th  ed.;  Braden  v. 
aardner,  4  Pick.  456.) 

lEL  The  pldntiffs,  who  were  mortgagees  of  the  one  half 
interest  in  the  ship,  bought  out  the  interest  of  Howes  & 

Yoi.  LTTT.  21 
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By  the  Oowij  Gbo.  Gt.  Baknabd,  J.  The  plftintiffi^  bj 
their  assignment  from  Howes  k  Ca  got  no  other  or  greater 
right  than  Howes  &  Co.  would  have  had  if  no  assignment 
had  been  made,  as  against  the  co-owners  of  the  vessel. 
The  assignment  was  given  by  Howes*  &  Co.  by  way  of 
mortgage  to  the  ^laintijSs  to  secure  a  precedent  debt,  and 
only  purported  to  convey  the  interest  of  Howes  k  Co.  in 
the  charter.  It  is  not  disputed  but  that  Howes  k  Co.  at 
the  time  of  the  assignment  were  largely  indebted  to  the 
other  co-owners  for  the  earnings  of  the  vessel  on  previous 
voyages.  There  is  no  pretense  that  the  jGbnner  voyages 
were  carried  on  upon  any  different  principle  or  under- 
standing than  the  voyage  in  question.  The  former  voyages 
and  the  voyage  m  question  were  all  one  entire,  subsisting, 
connected  and  continued  partnership  tranfiaetion.  la  NieoU 
V.  Mumfardj  (4  John.  Oh.  522,)  there  was  proof  that  shortly 
before  the  voyage  then  in  question,  the  ownership  of  the 
vessel  was  difierent  from  the  ownership  existing  at  com- 
mencement  of  the  voyage.  The  chancellor  held  that  there 
was  no  necessary  connection  between  one  voyage  and  any 
former  yoyage,^d  under  the  feci,  of  that  cieTtbat  proof 
of  such  connection  should  have  been  given.  There  is  no 
doubt  in  this  case  but  that  as  to  all  former  voyages  an  ac- 
count is  to  be  taken  as  between  partners,  ia.  re^>ect  to  the 
freight  and  cargo.  The  interest  of  each  partner  is  his  share 
of  the  surplus,  subject  to  all  partnership  aeoounts,  and  that 
interest  Is  surplus  only  and  is  liable  to  the  separate  cred- 
itor of  such  parties  claiming  either  by  assignment  or 
under  execution.  No  separate  creditor  of  one  party  can 
be  entitled  to  more  than  the  person  in  whose  place  he 
stands.  {NicottY.Mun^ord,^Jahn.  CLS22.)  ItfoUowsthat 
the  judgment  is  right,  and  should  be  affirmed,  widh  costs. 

[New  Tobk  Gbkbbal  Tbbk,  January  4, 1869.    Cl$rk0^  Snthirkmd  and  Gm, 
0,  £4Hmard,  JasUoee^J 
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Where  aa  action  is  inBtitoted  to  prova  a  will,  imd«r  the  iwrised  staitataB,  exe* 
cntad  according  to  the  laws  of  this  state,  the  original  will  being  in  the  pos* 
session  of  an  English  court  of  probate,  and  no  defense  is  interposed,  the 
answers  admitting  the  allegations  of  the  complaint  and  Joining  in  a  prayer 
I6r  probate  here ;  and  no  trial  has  been  had,  no  extra  allowanee  can  be  made 
in  the  judgBient^  to  the  attemeys  iqppearing  in  the  actkm. 

Ab  to  the  defendants'  attorneys,  insnch  a  case,  the  court  hai  no  antbority  to 
give  any  thing,  except  for  costs ;  and  the  plaintiffs  being  executors,  and  having, 
in  the  execution  of  their  duties  as  such,  employed  attorneys  to  prosecute  the 
suit,  the  estate  must  kdemnlfy  the  executors  for  their  necessary  expenses,  In- 
dmding  counsel  fees  reasonably  and  properly  paid.  And  Ibr  soch  som  as 
the  attorney  can  establish  at  law  as  the  valiie  of  his  SMrricsa,  he  has 
his  action  against  the  excutors. 

The  executors  may  pay  their  attorney  such  sum,  therefor,  as  they  are  satisfied 
will  pass  on  the  final  settlement  of  their  aeoouBt 

But  the  coort  should  not  allow  an  amount  which  would  be  unrsisoEiibto  if  the 
executors  had  paid  it  without  the  order  of  the  court. 

Eiid^  in  this  case,  that  the  plaintiffs,  as  executors,  would  not  have  been  Justified 
hi  paying  |8000  as  counsel  fees  In  an  action  to  obtain  the  probate  of  an  un- 
contested wilL 

npHIS  action  was  bron^t  by  the  aboTe  named  plaintiffs 
X  against  the  above  named  defendants,  (who  all,  ex- 
cepting Thomas  8.  Fnmiss  and  Edward  Toser,  are  the 
heirs-at-law  and  personal  representatives  of  Edward  F. 
Sanderson,)  to  have  the  will  of  the  said  Edward  F.  8and€fl^ 
son  proved  in  this  coort  as  a  will  of  real  v^d,  personal 
estate,  under  a  commission  to  be  issaed  for  that  purpose,  as 
provided  by  part  2,  chapter  6,  title  1,  article  3^  sections  78, 
79,  kc.  (original  §§,  63,  64,  &c.)  of  the  Revised  Statutes, 
marginal  page  67,  page  181  of  the  third  edition.  The 
summons  and  complaint  were  served  on  the  defendants, 
S.  E.  Oampbell  and  F.  A.  Johnson^  on  the  Isi  day  of  March, 
1867,  and  they  appeared  by  Robert  B.  Campbell,  their 
attorney*  The  other  defendants  all  appeared  voluntarily 
by  Frederic  W.  Stevens,  their  attorney,  and  all  the  defend* 
ants  answered,  joining  in  the  prayer  of  the  complaint 
A  commission  was  issued  accordingly,  directed  to  Geo. 
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J.  Abbott,  Esq.  American  consul  at  SbeflEleld,  England, 
antborizing  bim  to  take  proof  of  ibe  execution  oi  said  will 
and  codicil.  Subsequently,  tbe  commission  baving  been 
returned,  duly  executed,  and  tbe  facts  necessary  to  estab- 
lisb  tbe  validity  of  said  will  as  a  will  of  real  and  personal 
estate,  appearing  from  tbe  proofs  taken  under  and  by  vir- 
tue of  sucb  commission,  tbe  court,  at  special  term,  de- 
clared adjudged,  and  decreed  tbat  sucb  will  was  duly 
proved,  as  a  will  of  real  and  personal  estate  within  the 
state  of  New  York ;  and  tbat  an  exemplified  copy  tbereof 
be  recorded  in  tbe  office  of  tbe  clerk  of  tbis  court ;  tbat 
sucb  decree  sbould  be  transmitted  to  tbe  surrogate  of 
Westcbester  county ;  tbat  sucb  surrogate  record  tbe  same 
in  bis  office  and  issue  letters  testamentary  or  of  admin- 
istration, witb  tbe  will  annexed  tbereon,  in  tbe  same  man- 
ner as  upon  wills  duly  proved  before  bim. 

By  an  amendment  of  tbe  judgment  it  was  furtber  ordered, 
tbat  tbe  sum  of  $3000  be  allowed  to  tbe  plaintiffs'  attorney, 
besides  bis  costs  to  be  taxed,  and  tbat  tbe  sum  of  $250 
be  allowed  to  eacb  of  tbe  attorneys  for  tbe  defendants, 
besides  tbeir  several  costs  to  be  taxed,  for  tbe  services 
rendered  berein  by  tbe  said  respective  attorneys,  and  tbat 
tbe  several  allowances  and  costs  be  paid  out  of  tbe  estate 
of  tbe  said  Edward  F.  Sanderson,  deceased. 

Tbe  defendants  appealed  from  tbe  judgment 

Robert  B.  Campbell,  for  tbe  appellants. 

(7.  M.  Spier,  for  tbe  respondents. 

By  the  Court,  Gbo.  G.  Barnard,  J.  It  is  veiy  clear  that  tbe 
allowances  made  in  tbe  judgment  to  tbe  attorneys  appear- 
ing cannot  be  upbeld  under  tbe  Code.  Tbere  was  no 
defense  interposed,  and  of  course  tbere  could  be  no  trial 
bad.  Tbe  action  was  instituted  to  prove  a  will  under  the 
Revised  Statutes,  executed  according  to  tbe  laws  of  tbis 
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state,  the  original  will  being  in  the  possession  of  an  Eng- 
lish conrt  of  probate.  The  answers  admitted  the  allega- 
tions of  the  complaint  and  joined  in  a  prayer  for  probato 
here.  Section  309  of  the  Code  did  not,  therefore,  apply. 
The  allowances  to  the  defendants'  attorneys,  must,  there- 
fore, of  necessity  be  reversed.  As  to  them  the  court  had 
no  authority  to  give  any  thing  except  for  costs.  The  at- 
torney for  the  plaintifis  had  rendered  valuable  services ; 
the  plaintiffs  are  executors;  the  service  has  been  per- 
formed upon  the  employment  of  the  plainti£&  and  in 
the  execution  of  their  duties  as  executors,  and  the  rule  un- 
doubtedly is  that  the  estate  must  indemnify  the  executors 
for  their  necessary  expenses,  including  counsel  fees  reason- 
ably and  properly  paid.  {Downing  v.  MaruhaU^  37  N.  Y. 
Bep.  380.)  I  think  the  amount  allowed  unreasonable. 
The  plaintiffs,  as  executors,  would  not  have  been  justified 
in  paying  (3000  as  counsel  fees  in  the  action  to  obtain  tho 
probate  of  this  uncontested  will.  The  court  should  not 
allow  an  amount  which  would  be  unreasonable  if  the 
executors  had  paid.it  without  the  order  of  the  court.  The 
plaintiff'  attorney  has  his  action  against  the  executors  for 
such  sum  as  he  can  establish  at  law  as  the  value  of  his 
services.  The  executors  may  pay  their  attorney  such  sum, 
therefor,  as  they  are  satisfied  will  pass  on  final  settlement 
of  their  accounts.  Instead  of  fixing  an  amount  for  the 
counsel  fees  of  the  plaintiffs*  attorney,  allowing  what  would 
be  proper  if  the  trust  estate  was  to  be  removed  from  the 
plaintiffs'  hands,  it  is  best  to  reverse  the  order  making 
these  allowances  and  leave  the  attorney  for  the  plaintifis 
to  establish  his  right  in  a  more  formal  and  recognized 
manner. 

Order  reversed,  without  costs. 

[Nbw  Tobk  Gbnbbal  Tbbm,  January  4, 1869.    Clerkey  Ingrahtm  and  Oeo, 
O.  Bamanff  Jnstices.] 
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Abbline  Haveks^  adm'x  and  David  Brandage^  adm'r,  kc. 

V8.  Thb  Erie  Bailwat  Company. 

Upon  a  bOl  of  ezoeptions  the  court  can  only  reTiew  the  legal  dedsions  made  at 
the  drcuiti  and  those  only  so  fiir  as  they  were  dnly  excepted  to. 

It  is  not  <tibtd  duty  of  a  Judge,  at  the  circuit,  in  response  to  requests,  to  go  oyer 
agahi  the  Tory  ground  or  questions  oorered  by  the  charge  as  given ;  aad  It  is 
not  the  right  of  counsel,  when  the  charge  is  ended,  to  seek  to^ci  a  repeti- 
tion of  a  leading  idea  already  fairly  expressed,  by  a  request  to  chacge  upon 
it  anew,  or  in  some  little  different  phraseology,  so  as  to  get  in  that  shape  a 
▼irtual  re-argument  of  the  fkcts  before  the  jury.    Per  £.  D.  Bhith,  J. 

In  an  aotion 'against  a  railroad  company,  by  administratow,  to  reo^ver  damages 
for  the  death  of  their  intestate,  caused  by  the  alleged  wrongfiul  lact,  neglect, 
dtc.  of  the  defendant,  the  judge  charged  the  jury  that  persons  approaching 
a  railroad  in  plain  sight  are  bound  to  look  and  see  if  any  train  is  coming ; 
that  if  they  look  up  and  down  the  road  as  men  of  ordinary  prudence  would 
do  in  tmyeUng  near  a  raOroad,  and  are  not  negligent,  the  plaintiift,  in  an 
action  -against  the  railroad  company,  for  damages,  are  entitleA  to  recoTer, 
if  the  persons  in  charge  of  the  raUroad  were  negligent.  ffM  Ihat  this  was 
a  correct  statement  of  the  rule  in  respect  to  the  conduct  of  a  plaintiff,  in 
suGb  cases. 

It  is  not'a*  question  of  law  how  fx  a  man  idiould  look,  in  such  a  case,  but  he 
must  use  his  eyes  and  his  ears,  in  view  of  the  oireumatauoas,  as  men  of  ordi- 
nary prudence  would  do  in  like  cases.  And  this  rule  is  <one  for  the  jury  to 
apply. 

It  is  not  error  for  a  Judge  to  refuse  to  charge  that  "  it  mattered  not  whether 
the  bell  wsa  rung  the  distance  of  eighty  rods,  if  It  was  rung  far  enough  lh>m 
the  crossing  to  warn  passers  by."  The  statute  haf?ing  provided  that  this — 
'*  tar  enough  to  warn  passers  by  " — shall  be  eighty  roda,  the  jury  ha^re  no 
right  to  change  the  rule  as  thus  fixed. 

THE  questions  presented  in  this  case  arose  upon  a  case 
and  *exeep;tions  ordered  to  be  heard  at  iihe  general  term 
in  the  first  instance.  The  action  was  tried  before  Justice 
Johnson  and  a  jury  at  the  Steuben  circuit,  in  November, 
1867,  The  action  was  brought  under  the  statute,  to 
recover  of  the  defendant  damages  for  causing  the  death  of 
James  Havens,  the  plaintiffs'  intestate,  which  occurred  in 
November,  ISG?,  while  riding  in  a  wagon  with  one  Oorton, 
and  was  occasioned  by  coming  in  contact  with  one  of  the 
defendants'  eastward  bound  trains,  on  what  is  known  as 
Bennett's  Crossing,  in  the  town  of  Coming,  county  of 
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BteabeiL  Two  questions  arose^  and  were  litigated  on  the 
trial ;  one  was  whether  the  deceased  himself,  or  Oorton, 
who  was  driving  the  wagon,  was  negligent  in  tbe  exercise 
of  requisite  care  in  approaching  the  crossing.  Upon  this 
point  it  was  proved  that  the  deceased,  with  Gorton,  met 
parties  on  the  highway  twelve  rods  from  the  crossing,  and 
although  Gorton  testified  that  between  the  place  of  that 
meeting  and  four  or  five  rods  from  it  towards  the  crossing 
he  turned  around,  looked  for  a  train  once,  and  but  once ; 
saw  none ;  that  he  gave  attention  to  the  signals  the  com^* 
pany  were  required  to  give,  and  he  heard  none. 

Upon  the  question  of  care  which  the  deceased  was 
bound  to  exercise,  the  judge  submitted  to  the  jury  to  find 
whether,  if  Gk)rton  and  the  deceased  after  going  within 
eight,  ten  or  twelve  rods  of  the  crossing  looked  up  the 
road  and  saw  no  train,  aiud  heard  none,  it  would  be  ordi- 
nary prudence  to  go  on  the  track,  looking  down  the  road 
for  a  train  coming  jn  that  direction,  and  charged  that  men 
approaching  a  railroad  in  plain  sight  are  bound  to  look 
and  see  if  a  train  is  crossing ;  but  at  the  conclusion  of  his 
charge,  at  the  request  of  the  plaintifib'  counsel,  he  diarged 
the  jury  that  the  deceased  was  not  bound  to  stop  and  look 
up  and  down  the  road,  unless  there  were  signals  given ; 
and  if  they  heard  no  signals  they  would  have  th«  right  to 
think  there  was  no  train  within  eighty  rods ;  and  refused 
to  comply  with  a  request  then  made  by  the  defendants' 
counsel  to  charge  the  jury  that  if  the  deceased  might,  at 
any  point  within  ten  rods  of  the  crossing,  have  easily  seen 
the  approaching  train,  nearly  a  mile  off,  he  was  bound  to 
survey  the  space,  or  in  other  words  to  look  up  the  road, 
and  if  by  omitting  so  to  do  he  lost  his  life,  the  plaintiff 
could  not  recover ;  and  to  his  refusal  the  counsel  for  the 
defendi^nts  excepted.  The  other  question  litigated  was 
whether  the  defendants  were  negligent  in  omitting  to  cause 
the  bell  upon  their  locomotive  to  be  rung  as  the  train 
approached  the  crossing.    Upon  this  question  there  was 
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a  conflict  in  evidence.  One  of  the  defendants'  witnesses 
testified  that  it  rung  thirty  rods  from  the  crossing;  The 
map  shows  a  rin^ng  post  to  be  412  feet  from  the  crossing. 
The  judge,  in  his  charge,  stated  to  the  jury  that  the  statute 
required  the  defendants  to  ring  the  bell  continuously^  from 
a  point  eighty  rods  from  the  crossing,  and  then  charged 
them  if  the  defendants  rung  it  the  toAok  distance  the  defend- 
ants were  not  guilty^  of  negligence,  and  refilsed  to  charge 
that  it  mattered  not  whether  the  bell  was  wrung  the  dis- 
tance of  eighty  rods,  if  it  was  rung  far  enough  from  the 
crossing  to  warn  passers  by ;  and  to  his  refusal  so  to  charge 
the  counsel  for  the  defendants  excepted.  The  judge  in  the 
course  of  his  charge  to  the  jury  warned  them  not  to  "  over- 
look the  fact  that  men  commonly  pay  some  attention  to 
their  own  safely,  to  their  own  lives ;  and  there  is  nothing 
in  the  case  to  show  that  these  men  intended  to  commit 
suicide,  or  that  Gorton  intended  to  have  Havens  killed/' 
In  referring  to  the  care  travellers  were  bound  to  exercise 
in  approaching  a  train,  he  said,  ^Hhey  cannot  look  both 
ways  at  once." 
The  jury  rendered  a  verdict  for  the  plaintiffs  for  f  1300* 

Brown  ^  Chaves^  for  the  plaintiffs^  Ii  The  evidence 
upon  the  trial  was  abundantly  sufficient  to  support  the 
verdict  It  appeared,  1.  That  the  defendants' train,  which 
caused  the  death,  approached  the  crossing  out  of  its  regular 
and  advertised  time  and  was  going  at  an  unusual  and  very 
high  rate  of  speed.  2*  'So  signal  of  any  kind  was  given 
to  warn  the  plaintiff  and  Gorton,  (who  was  driving*)  of  the 
approaching  train.  3.  Havens  was  properly  and  rightfully 
traveling  in  the  public  highway  and  without  any  fault  or 
negligence  on  his  part  or  on  the  part  of  Gorton  was 
killed  by  being  struck  by  thedefendants'  locomotive.  Gor- 
ton looked  up  the  railroad  to  see  if  a  train  was  approach- 
ing and  saw  none.  He  listened  and  heard  no  sound.  Then 
looking  down  the  railroad  to  see  if  a  train  was  coming 
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from  that  direction  and  seeing  none,  passed  apon  the  cross- 
ing. 4.  The  deceased  left  a  widow  and  iive  children,  for 
whom  he  provided.  The  evidence  presented  merely  ques* 
tions  of  fact  upon  which  the  finding  of  the  jury  is  conclu- 
sive. (14  N.  Y.  Bep.  310.  13  id.  633.  36  Eow.  Pr.  84.) 
n.  The  offer  of  the  defendants'  counsel  to  prove,  by  the 
reports  made  to  Elmira,  and  by  the  dispatches  at  that  place, 
that  the  reports  from  Coming  showed  that  the  train  left 
that  place  on  time,  was  properly  disposed  of  by  the  court 
1.  The  evidence  was  merely  hearsay  evidence,  and  conse- 
quently inadmissible.  2.  The  term  hearsay  is  used  with 
reference  to  that  which  is  written,  as  weU  as  to  that  which 
is  spoken.  3*  This  testimony  was  offered  not  merely  to 
prove  whether  such  things  were  written  or  spoken,  but  to 
show,  that  what  was  telegraphed  was  true.  4.  If  the  evi- 
dence had  been  received  it  would  have  shown  no  other 
fact  than  that  the  dispatch  was  received  at  Elmira.  5.  It 
was  concerning  a  matter  not  wholly  within  the  knowledge 
of  the  witness,  but  depending  upon  the  truth  or  falsity  of 
'  what  others  had  reported.  6.  In  its  legal  sense,  hearsay 
evidence  denotes  that  kind  of  evidence  which  does  not 
derive  its  value  solely  from  the  credit  to  be  given  to  the 
witness  himself,  but  rests  also,  in  part,  on  the  veracity  and 
competency  of  some  other  person.  As  thus  described  it  is 
uniformly  held  incompetent  to  establish  any  specific  fact 
which  in  its  nature  is  susceptible  of  being  proved  by  wit- 
nesses who  can  speak  from  their  own  knowledge.  (1  Qreenr 
Jea/'s  Ev.  p.  128,  §  99.  1  Phil  JEv.  185.  Penfield  v.  Car- 
pendeTy  13  John,  350.  Irvine  v.  Cookj  15  id.  239.  People  v. 
Parish,  4  DeniOy  153.  PhiUips  v.  Thompsony  1  John.  Ch.  131.) 
4  In  this  case  the  defendants  offered  to  show  by  the  re- 
ceiver of  the  dispatch  at  Elmira,  the  truth  of  a  fact  which 
may  have  gone  through  a  dozen  hands  before  he  received 
it,  and  the  truth  of  which  depended  upon  the  truth  and 
veracity  of,  1st.  The  person  or  persons  who  reported  it  to 
the  operator  at  Corning.    2d.  The  person  who  telegraphed 
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it  to  the  witness  at  Elmira  or  to  the  office  in  which  the 
witness  was  engaged.  Bnch  evidence  is  clearly  hearsay  and 
incompetent.  {See  eoieioind  authorities  laH  above  cited  ;  aUo 
Alexander  y.  Mahon,  11  John.  185;  BrUitol  v.  Dann^  12 
Wend.  142 ;  Woodward  v.  Paim,  15  John.  493.  The  offer 
of  the  defendants'  connsel  to  show  that  the  report  was 
received  at  Elmira  immediately  upon  the  departure  of  the 
train  from  Coming,  and  hefore  the  accident,  is  liable  to 
the  same  objections,  and  was  prqperly  disposed  of  by  the 
court     {See  a%Uhoritie$  kut  cited.) 

HL  The  request  of  the  defendants'  counsel,  for  the  court 
to  charge  the  jury,  '^  That  if  the  deceased  might  at  any 
point,  within  ten  rods  of  the  crossing,  have  easily  seen  the 
approaching  train  nearly  a  mile  off,  he  was  bound  to  sur* 
vey  the  space,  or  in  other  words,  to  look  up  the  road,  and 
if  by  omitting  so  to  do  he  lost  his  life,  the  plaintift'  cannot 
recover,"  was  properly  denied  by  the  court,  and  the  ex- 
ception thereto  was  not  well  taken.  1.  The  court  had 
already  distinctly  charged  that  ^^  in  order  to  entitle  the 
plaintiffs  to  recover,  they  must  go  further"  (than  show- 
ing negligence  of  the  defendants)  ^'and  show  that  the 
accident  occurred  without  any  fault  or  negligence  on  the 
part  of  the  deceased  or  of  Gorton  who  was  with  hina 
and  driving,  which  contributed  to  the  injury."  2.  The 
court  had  no  right  to  charge  upon  the  hypothesis  of  the 
counsel  which  assumes  that  the  train  might  have  been 
seen  for  nearly  a  mile  off,  at  any  point  within  ten  rods 
from  the  crossing,  which  assumption  is  plainly  contra- 
dicted by  the  evidence.  It  also  assumes  that  the  de- 
ceased and  Gorton  omitted  to  look  up  the  road  previous 
to  crossing  the  track,  which  assumption  is  contradicted  by 
the  proof,  and  the  evidence  that  they  looked  and  listened 
is  in  no  way  contradicted.  3.  The  question  of  negligence 
on  the  part  of  the  deceased,  and  of  Gorton,  was  a  question 
for  the  jury,  which  they  were  to  determine  in  view  of  all 
the  facts  and  circumstances  of  the  case,  and  the  court  could 
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not  in  justice  limit  the  plaintifib'  right  to  recover  by  any 
single  act  or  omission.  4.  And  never  is  the  question  of 
negligence  taken  from  the  jury  and  decided  by  the  court 
when  there  is  any  conflict  of  te8timt)ny.  Nor  unless  there 
is  a  plain  and  clear  case  of  undisputed  negligence  on  the 
part  of  the  injured  person.  (36  K  Y.  Bep.  132.  35  icL  10. 
26J5b«r.l77.  23  ti.  168.  13  N.  T.  Rep.  533.  36  Sow.  84. 
2  Stark.  JEv.  973.  30  Sot».  219.  40  Barb.  193.)  5.  They 
were  not  bound  to  look  up  the  road,  (although  it  appears 
that  Gorton,  who  was  driving  did^)  if  no  signals  were 
given^  but  had  the  right  to  assume  that  no  train  was  ap- 
proaching within  eighty  rods,  without,  as  &  matter  of  law, 
the  imputation  of  negligence.  {Ernst  v.  Hudson  River 
BaOroady  35  N.  T.  Rep.  9,  md  aues  there  died.)  6.  The 
court  charged  that  a  man  approaching  a  railroad  in  plain 
sight,  is  bound  to  look  and  listen,  &c.  and  if  he  does  not 
he  cannot  recover. 

IV.  The  court  properly  refused  to  charge  the  jury 
^'that  if  the  bell  was  rung  as  the  defSsndants'  engineer  and 
fireman  swear  it  was^  the  plaintiff  cannot  recover,"  and 
the  exception  to  said  refusal  was  not  well  taken.  1.  The 
court  had  fully  and  distinctly  charged  that  ^^  if  they  were 
running  upon  their  ordinary  speed  and  rung  the  bell 
continuously  for  this  whole  distance,  (80  rods,)  you  mast 
say  that  they  were  guilty  of  no  negligence,  and  you  would 
be  bound  to  find  a  verdict  in  favor  of  the  defendants." 
2.  Again,  the  court  charged  that  ^^If  they  were  running 
at  the  ordinary  rate  of  speed,  and  gave  the  signals  pre* 
scribed  by  law,  they  were  not  guilty  of  any  wrongful 
act  or  of  any  negligence."  The  engineer  and  fireman 
testified  that  they  were  going  at  ordinary  speed,  and  that 
the  bell  was  rung  continuously  eighty  rods,  &c.  3.  There- 
fore, the  court  having  already  charged  in  accordance;  with 
the  counsers  request,  very  properly  refused  to  again  repeat 
the  charge.  (35  K  T.  Bep.  82.)  4.  The  question  of  the 
defendants'  negligence  and  consequent  liability  did  not 
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alone  depend  upon  the  want  of  signals,  bat  was  to  be 
arrived  at  by  all  the  acts  of  the  defendants  and  all  the 
circumstances  of  the  case ;  all  of  which  the  jury  were  to 
consider  in  making  up  their  verdict,  and  the  court  had  no 
right  in  justice  to  the  plaintiffs  to  limit  them  to  the  single 
question  of  whether  the  bell  was  rung  or  not. 

V.  The  further  request  of  the  defendants*  counsel  to 
charge :  ^^  That  if  the  plaintiff  can  l^ecover,  the  damages, 
under  the  proof,  can  only  be  nominal,"  was  properly  dis- 
posed of  by  the  court,  and  the  exception  thereto  was  not 
well  taken.  1.  The  evidence  showed  that  the  deceased  left 
a  widow  and  five  children  for  whom  he  provided.  2.  No 
proof  of  damages  resulting  to  the  plaintiff  or  next  of  kin 
is  necessary  to  sustain  an  action  brought  under  the  statute 
by  the  administrators  of  the  deceased  for  injuries  to  the 
person.  (14  N.  T.  Rep.  310.  22  id.  355.  29  Barb.  234 
32  id.  25.)  3.  The  statute  provides  for  the  damages,  and 
how  they  shall  be  given,  as  well  as  limits  the  amounts. 
{Q-en.  Stat,  vol  4  part  2,  ohap.  10,  §  2.) 

VI.  The  written  request  of  the  defendants'  counsel  to 
the  court)  to  charge :  '^  That  it  matters  not  whether  the 
bell  was  rung  the  distance  of  eighty  rods,  if  it  was  rung  fiur 
enough  from  the  crossing  to  warn  passers  by,"  was  properly 
disposed  of  by  the  court,  and  the  exception  thereto  by  the 
defendants'  counsel  was  not  well  taken.  1.  The  evidence 
raised  no  question  as  to  whether  the  bell  was  rung  a  part 
of  the  distance  required  by  the  statute  or  not.  The  plain- 
tiffs* witnesses  testified  that  the  bell  was  not  rung  at  all 
within  eighty  rods  of  the  crossing.  On  the  other  hand,  all 
of  the  defendants'  witnesses,  who  testified  upon  that  point, 
say  that  the  bell  rung  continuously  the  whole  distance  of 
eighty  rods  before  they  reached  the  crossing.  2.  The 
statute  defines  the  duty  of  the  defendants  in  this  respect, 
and  the  court  properly  charged  not  only  in  accordance 
with  that  law,  but  also  in  accordance  with  the  evidence 
presented  in  the  case.    3.  The  court  had  already  charged 
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the  Bubatance  of  that  request  4.  The  statute  having 
fixed  and  prescribed  the  duty  of  the  defendant,  the  court 
had  no  right  to  ignore  it  and  prescribe  in  this  particular 
case  a  different  rule,  or  lessen  that  duty.  5.  If  the  de- 
fendants run  their  train  in  violation  of  a  plain  provision 
of  the  statute,  they  should  not  ask  the  court  to  disregard 
the  law  to  shield  them  from  the  consequences  of  their 
omission  or  neglect  6.  The  legislature  deemed  it  neces- 
sary for  the  safety  of  the  wayfarer  for  the  bell  to  be  rung 
continuously  at  least  eighty  rods,  and  so  fixed  the  duty. 

S,  Grajff  for  the  defendants.  I.  The  court  erred  in  re- 
fusing to  charge  the  jury  that  if  the  deceased  might,  at  any 
point  within  ten  rods  of  the  crossing,  have  easily  seen  the 
approaching  train  nearly  a  mile  off,  he  was  bound  to  sur- 
vey the  space,  or  in  other  words,  look  up  the  road ;  and  if 
1[>y  omitting  to  do  so  he  lost  his  life,  the  plaintiffs  could  not 
recover.  If  the  charge  of  the  judge  had  been  left,  as  it 
obviously  would  have  been  had  not  the  plaintiffs'  counsel 
made  a  request  with  which  be  complied,  no  ground  of 
complaint  would  have  existed  against  that  portion  of  it 
pertaining  to  the  plainti^'  duty  to  look  for  the  approach* 
ing  train ;  but  as  it  is,  his  refusal  to  charge  as  requested 
by  the  defendants'  counsel,  interpreted  by  the  light  of 
what  he  had  previously  charged  at  the  request  of  the  plain- 
tiffs' counsel,  amounts  to  this :  That  although  the  state- 
ment of  Gorton,  that  he  turned  half  way  round  and  looked 
up  the  track  after  he  had  passed  five  or  six  rods  from  the 
persons  he  met^  was,  as  the  defendant  insisted,  untrue ; 
nevertheless,  if  at  the  place  specified  by  him,  or  at  any 
place  in  that  vicinity,  his  omission  to  look  at  what  he 
would  have  plainly  seen,  cost  him  his  life,  it  did  not,  in 
judgment  of  law,  establish  his  negligence,  unless  signals 
were  ^ven,  is  manifest  error.  {Spencer  v.  The  U.  and  S.  BaU- 
ready  5  Barb.  337.  BrookM  v.  Bt{f.  and  N.  F.  BaOroady  25  id. 
600,  604.    The  question  now  under  consideration  was  first 
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coneidered  in  the  Court  of  Appeals  in  Steves  v.  The  0.  and 
8.  Bailroady  (18  If.  T.  Bep.  422.)  There  the  injured  party 
was  traveling  in  plain  sight  of  the  approaching  train,  with 
his  coat  turned  up  around  his  ears,  with  abundant  oppor- 
tunity to  see  and  avoid  it,  if  he  would  but  look.  Some 
evidence  was  given  tending  to  prove  that  the  betl  was  net 
rung.  Three  of  the  judges,  Denio,  Selden  and  Pratt^  were 
of  the  opinion,  '^  That  the  object  of  the  statute,  requinng 
the  ringing  of  the  bell  or  the  sounding  of  the  whietle,  was 
to  put  persons  negligently  approaching  crossings  on  their 
guard ;  and  that  the  question  whether  the  negligence  of 
the  plaintiff  was  such  that  if  the  proper  simals  had  been 
given,  he  would  still  have  been  inured,  waa  one  wfcicb 
should  have  been  submitted  to  the  jury.*'  But  in  this 
they  were  overruled;  the  majority  of  the  court  holding 
that  omitting  to  ring  the  bell  or  sound  the  whistle,  ren- 
dered the  defendant  liable  to  the  penalty  prescribed  by 
law,  and  that  notwithstanding  it  may  not  have  been  rung^ 
a  failure  to  exercise  the  sense  of  sight,  which  would  surely 
have  avoided  the  catastrophe,  was  legal  negligence.  It  is 
submitted,  therefore,'  that  the  issue  presented  by  the  dis- 
senting judges,  and  decided  by  the  court,  is  decisive  of  the 
question  now  under  consideration.  It  has  not  only  not 
been  overruled,  but  the  principle  established  by  it  has  been 
affirmed  in  subsequent  cases.  (  Wilds  v.  The  Etuhan  Biver 
Bailroady  24  N.  T.  Bep.  430.  Same  v.  Same,  29  id.  315, 327, 
328.)  A  struggle  has,  nevertheless,  been  going  on  in  the 
Court  of  Appeals  since  Judge  Porter,  who  was  counsel  for 
the  plaintiff  in  the  cases  of  SUvee  v.  The  Utiea  and  Sehenee^ 
tody  BaUroady  (18  N.  7.  Bep.  422,)  and  WUde  v.  The  Hud- 
son Biver  BaUroady  (29  id.  327,)  became  a  judge  of  that 
court,  in  which  efforts  have  been  made  to  disturb  the  prin- 
ciple supposed  to  be  settled  by  the  cases  referred  to.  In 
Beisiegel  v.  The  New  York  Central  Bailroad,  (34  N.  T.  Bep. 
622,)  Judge  Porter,  at  page  633,  held  that:  "The 
omission  of  the  customary  signals  was  an  assurance  by  the 


MONBOS-MABCH,  1869.  $37 


Havens  v,  Srie' Bail  way  Company. 

company  to  the  plaintifi^  that  no  engine  was  approaching 
within  a  quarter  of  a  mile,  on  either  side  of  the  crossing ; 
he  was  not  bound  tb  look  out  for  danger^  when  assured  by 
the  company  that  the  crossing  was  safe."  But  in  the  same 
case,  at  page  625,  Judge  Morgan  held  that :  ^^  If  the  track 
had  been  clear,  so  that  the  plaintiff  could  have  seen  th 
approaching  train^  then,  doubtless,  it  would  be  negligence 
in  him  not  to  have  seen  it  So  much  must  be  conceded 
as  settled  by  the  adjudications  in  this  state/'  In  Smtt  v. 
Hudson  River  Railroad^  subsequently  reported,  (35  N.  Y. 
Rep.  9,)  Judge  Porter  had  held  the  same  views  expressed 
by  him  in  Besiegers  case,  but  Judge  Hunt,  at  page  47,  held 
that  Ernst,  as  &r  as  he  could  see  the  railroad,  ^'  was  bound  to 
survey  the  distance,"  intending,  as  he  said,  to  observe  the 
principles  laid  down  in  Wilde  and  Steves^*  theretofore 
cited.  Thus  it  will  be  seen  that  the  opinion  expressed  by 
Judge  Porter  was,  as  he  said,  ( p.  36,)  referring,  doubtless, 
to  the  opinion  of  Judge  Denio  in  the  Wilds'  case,  but 
^^  the  dietum  of  an  accomplished  and  able  jurist,"  which  has 
not  attained  the  strength  of  authority.  The  same  case  was 
afterwards  before  the  Court  of  Apfteals,  (32  Haw.  Pr.  64,) 
and  Judge  Woodruff,  who  delivered  what  seems  to  be  the 
prevailing  opinion  in  the  case,  held  that  '^  a  traveler  in  ap- 
proaching a  railroad,  is  bound  to  use  his  eyes  and  his  ears, 
BO  iar^  there  is  opportunity,  and  that  negligence  in  giving 
signals,  or  in  omitting  precautions  of  any  kind,  will  not 
excuse  his  omission  to  be  diligent  in  such  use  of  his  own 
means  of  avoiding  danger."  This,  it  seems,  ought  to  quiet 
all  doubts  upon  a  question  that  was  supposed  to  be  settled 
from  the  time  it  first  arose  in  this  state  until  Beseigel's 
case  came  before  the  court ;  and  in  thf^t  case  the  opinion 
of  the  learned  judge,  so  far  as  it  bemrs  upon  the  question 
now  under  consideration,  was,  in  the  opinion  of  his  asBO* 
ciates,  regarded  a  mere  obiter. 

H  The  judge  erre4  iu  refusing  to  qhf««g$  the  jury  "  that 
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it  mattered  not  whether  the  bell  was  rung  the  distance  of 
eighty  rods,  if  it  was  rung  far  enough  from  the  crossing  to 
warn  passers  by. 

m.  The  warning  of  the  judge  "  not  to  overlook  the  fact, 
that  men  commonly  pay  some  attention  to  their  own 
safety ;  to  their  own  lives ;  and  that  there  was  nothing  in 
the  case  to  show  that  these  men  intended  to  commit 
suicide;  or  that  Gk)rton  intended  to  have  Havens  killed," 
as  well  as  the  expression  in  allusion  to  Gorton  and  Havens, 
^Uhey  cannot  look  both  ways  at  once,*'  was,  under  the 
circumstances,  uncalled  for  and  calculated  to  mislead  the 
jury.  It  is  believed  not  to  be  within  the  experience  of 
any  judge,  that  a  railroad  corporation  in  case  of  collision 
of  vehicles,  ever  in  an  even  case,  had  the  verdict  of  a  jury 
in  its  &vor ;  and  where  the  case  is  as  two  to  one  and  even 
much  stronger  in  favor  of  such  a  corporation,  no  case 
occurs  to  the  defendants'  counsel,  of  a  verdict  in  favor  of 
the  corporation,  unless  the  judge  presiding  was  careful  in 
balancing  the  scales  of  justice,  so  far  as  he  was  able  to  cast 
out  of  the  one  side  the  sympathy  and  prejudice  that 
inclined  the  scale  against  the  corporation.  So  apparent 
and  weighty  is  the  influence  against  such  a  corporation, 
and  the  sympathy  in  favor  of  an  individual,  that  judges  of 
large  experience  and  ability  have  assigned  it  as  a  reason 
for  taking  cases,  unless  entirely  clear,  from  the  considera- 
tion of  a  jury.  (Earing  v.  N.  T.  and  Erie  B.  M.  13  Barb, 
9,  16.  Suydam  v.  The  Orand  street  and  Newton  B.  B.  Co.j 
17  Abb.  304.)  *^  Every  person  who  has  had  any  experience 
in  courts  of  justice  knows  very  well  that  a  case  of  this  sort 
against  a  railroad  company  could  only  be  submitted  to  a 
jury  vrith  one  result,"  say  the  court  in  Toomey  v.  The  Lan- 
donj  Brighton  and  South  Coast  Bailway  Company^  (91  Eng, 
Com.  Law  J  146.)  The  warning  given  by  the  judge,  "not 
to  overlook  the  fact  that  there  was  nothing  to  show  that 
these  n^en  intended  to  commit  suicide,  or  that  Gorton 
intended  to  have  Havens  killed,"  was,  in  any  aspect  of  the 
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case  a  Btrong  iotimation  against  the  defense,  without  any 
similar  remark  or  intimation  against  the  plaintifEs  to  bal- 
ance it ;  and  the  remark  that  Gorton  and  Havens  could 
not  look  both  ways  at  once  wos  uncalled  for.  There  is 
nothing  in  the  case  that  will  justify  the  inference  that  a 
contrary  view  was  urged  at  the  trial.  Thei  learned  judge 
was  the  ^<  unbiased  adviser  of  superior  knowledge  and 
experience,  and  consequently  entitled  to  great  credit;" 
and  hence  the  defendants  complain  of  what  is  deemed  an 
intimation  by  the  court  prejudicial  to  their  rights,  thrown 
into  the  scale  already  borne  down  by  ^^  compassion/'  sym- 
pathy, and  perhaps  prejudice  against  a  gigantic  corpora- 
tion^ and  for  nothing  bearing  upon  the  merits  of  the  case. 

By  the  Oourtj  E.  Da&wik  Smith  J.  This  case  comes 
here  upon  exceptions  taken  at  the  circuit  and  ordered  to 
be  heard  at  the  general  term  in  the  first  instance.  It  is, 
therefore,  presented  to  us  as  a  pure  bill  of  exceptions,  and 
we  can  only  review  the  legal  decisions  made  at  the  cir- 
cuit, and  those  only  so  far  as  they  were  duly  excepted  to. 
The  first  exception  taken  upon  the  argument  was  taken 
to  the  refusal  of  the  judge  to  charge  as  requested  in  these 
words :  ^<  That  if  the  deceased  might,  at  any  point  within 
ten  rods  of  the  crossing,  have  easily  seen  the  approaching 
train,  nearly  a  mile  ofi^  he  was  bound  to  survey  the  space, 
or  in  other  words  to  look  up  the  road,  and  if,  by  omitting 
so  to  do,  he  lost  his  life,  the  plaintiffs  cannot  recover."  I 
do  not  see  why  the  request  did  not,  in  substance,  ask  the 
judge  to  state  the  law  correctly  upon  the  point  presented. 
But  it  seems  to  me  that  it  virtually  did  nothing  more  than 
ask  the  judge  to  repeat  what  he  had  already,  in  substance, 
said  to  the  jury.  He  had  just  said,  in  his  charge  to  the 
jury,  "  That  if  you  shall  say  upon  the  evidence  that,  after 
going  within  eight,  ten  or  twelve  rods,  they  looked  up  and 
saw  no  train  and  heard  none,  you  are  to  say  whether  it  be 
ordinary  prudence  for  them  to  go  on  the  track,  looking  down 
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the  road  for  a  train  coming  in  that  direction.    Was  the 
company  in  fault  in  the  first  instance,  and  if  so  were  these 
men  without  fault  ?    Did  they  look  and  did  they  listen  to 
see  if  the  train  was  coming?    Men  approaching  a  railroad 
in  plain  sight  are  bound  to  look  and  see  if  any  train  is 
coming.    If  they  look  up  and  down  the  road,  as  men  of 
ordinary  prudence  would  do  in  traveling  near  a  railroad, 
and  were  not  negligent,  the  plaintifis  are  entitled   to 
recover  if  the  persons  in  charge  of  the  railroad  were  negli« 
gent''    This  part  of  the  charge  states  the  rule  in  respect 
to  the  conduct  of  a  plaintiff  in  such  cases  correctly,  and 
covers  substantially  the  very  proposition  presented  in  the 
request  to  charge.    It  is  not  the  duty  of  a  judge  at  the 
circuit,  in  response  to  requests,  to  go  over  again  the  very 
ground  or  questions  covered  by  the  charge  as  given ;  and 
it  is  not  the  right  of  counsel  when  the  charge  is  ended  to 
seek  to  get  a  repetition  of  a  leading  idea  already  fairly 
expressed,  by  a  request  to  charge  upon  it  anew,  or  in  some 
little  different  phraseology,  so  as  to  get  in  that  shape  a 
virtual  re-argument  of  the  facts  before  the  juiy.    The 
charge  fairly  stated  the  duty  of  a  person  approaching  a 
railroad  crossing  to  look  up  and  down  the  road  as  men  of 
ordinary  prudence  would  do,  in  traveling  near  a  railroad. 
It  is  not  a  question  of  law  how  far  a  man  should  look,  but 
he  must  use  his  eyes  and  his  ears,  in  view  of  the  circum- 
stances,  as  men  of  ordinary  prudence  would  do  in  like 
cases.    And  this  rule  is  one  for  the  jury  to  apply,  and  it  is 
not  the  duty  of  a  circuit  judge  to  refine  upon  a  proposition 
of  laWi  once  fairly  stated,  and  divide  it  and  subdivide  it  to 
meet  every  varying  view  of  the  facts  which  may  be  taken 
by  counsel.    I  do  not  think,  if  the  judge  had  responded  to 
this  request  as  asked,  he  would,  in  effect,  have  stated  any 
new,  different  or  other  principle  of  law  than  such  as  he 
had  already  well  stated  to  the  jury  on  the  subject.     This 
exception,  therefore,  I  think,  is  not  well  taken.    The  same 
view  applies  to  the  next  exception.    The  judge  was  Baked 
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to  charge,  ^<  That  if  the  hell  was  rang,  as  the  defendants^ 
engineer  and  fireman  swear  it  was,  the  plaintiff  cannot 
recover."  The  judge  had,  •  in  substance,  so  charged. 
The  judge  had  expressly  said  to  the  jury  that  if  the  train 
was  running  upon  its  ordinary  time,  if  the  engineer  and 
fireman  gave  the  signals  required  by  law,  they  were  not 
guilty  of  any  wrongful  act  or  negligence.  The  same 
remark  in  regard  to  the  signals  was  repeated  in  differ- 
ent forms  several  times,  in  the  course  of  the  charge,  and 
there  was  and  could  be  no  ground  for  mistake  on  this 
point  It  was  quite  unnecessaiy  for  the  judge  to  repeat 
his  charge  on  this  point,  in  response  to  this  request.  It 
was  not  error  to  refuse  to  charge  that  ^^  it  mattered  not 
whether  the  bell  was  rung  the  distance  of  eighty  rods,  if 
it  w^  rung  far  enough  from  the  crossing  to  warn  passers 
by.  The  legislature  has  said  that  thi^  ^*far  enough  to 
warn  passers  by"  shall  be  eighty  rods.  The  jury  had  no 
right  to  change  the  rule  is  thus  fixed.  It  was  the  duty  of 
the  defendants  to  ring  such  bell  continuously  for  the  dis- 
tance of  eighty  rods,  as  stated  by  the  judge. 

These  are  all  the  exceptions  taken  or  particularly  urged 
upon  our  attention.  No  error,  I  think,  was  committed  at 
the  circuit,  and  the  motion  for  a  new  trial  should  be  denied. 

New  trial  denied. 

[MovxoB  Gbvbbal  TbrMj  March  1,  1869.    B.  2>.  SmUh,  Johmon,  and  /.  (7. 
arnHk,  Jnsdces.] 
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Where  it  is  obtions  from  the  complaiot  and  the  papen  referred  to  and  made  A 
part  thereof,  in  an  action  to  set  aside  an  award  and  for  other  relief,  that  the 
plaintiff  has  no  cause  of  action,  and  no  title  to  anjr  portion  of  the  relief  de- 
manded, unless  he  can  succeed  in  getting  rid  of  the  aWaitl ;  and  it  appears 
phiinljr  that  the  complaint  does  not  state  a  case  for  setting  aside  the  award, 
the  court  may  properly  refuse  to  hear  the  evidence  offered  and  order  the 
complaint  to  be  dismissed.  It  is  not  hound,  and  cannot  he  required,  to  try 
mere  haiten  issues^  which  can  be  productive  of  no  fruit,  in  the  end ;  and  no 
exception  win  lie,  for  a  refusal  to  hear  evidenOe  upon,  or  to  try  such  issued. 

An  award  cannot  be  impeached  except  for  corruption,  partiality  or  gross 
misbehavior  in  the  arbitrators,  or  for  some  palpable  mistake  of  the  law  or 
thefjBu^ts.  On  these  grounds  courts  of  equity  interfere  to  set  aside  award% 
upon  the  same  principles  and  for  the  same  reasons  which  Justify  their  inter- 
ference in  regard  to  other  matters,  where  there  is  no  adequate  remedy  at 
law.  Nothing  short  of  this  will  answer  as  a  gromd  of  interference,  to  set 
aside  the  determination  of  these  tribunals. 

« 

Corruption,  partiality,  qf  gross  misbehavior  are  all  charges  of  a  personal  nature 
against  the  arbitrator,  and  relate  only  to  his  corrupt  intentions,  or  unfair  and 
improper  conduct  in  the  trial  and  determinaction  of  the  matter  before  him. 

An  allegation,  in  a  <somplaint,  that  an  award  "  Is  partial  and  unjust "  in  oertun 
particulars  specified,  is  no  charge  that  the  arbitrator  was  guilty  of  any  inten* 
tional  partiality  or  iqjustice  in  making  it ;  nor  does  it  imply,  even,  any  such 
imputation  upon  the  arbitrator. 

The  merits  of  an  award  cannot  be  re-investigated,  and  where  there  is  no  charge 
of  corruption  or  misconduct  in  the  arbitrators,  nothing  dehori  the  award  can 
be  pleaded  or  given  in  evidence  to  invalidate  ity  however  unreas<Miable  or 
ui\)uBt  it  may  be. 

Where  no  mistake  of  fact,  in  an  award,  was  alleged  in  the  complaint,  nor  was 
it  averred,  in  terms,  that  the  arbitrator  had  made  a  palpable  mistake  in  any 
matter  of  law ;  but  it  was  averred  that  "  said  award  is  contrary  to  the  law- 
ful rights  of  the  parties  in  real  estate,"  specifying  the  error  Co  be  in  a  certain 
holding  of  the  arbitrator ;  Held  that  this  was  rather  in  the  nature  of  an  objec- 
tion and  exception  to  an  erroneous  ruling  or  judgment  in  a  matter  of  legal 
construction,  than  an  allegation  of  a  palpable  mistake  in  such  matter. 

Here  uneertameff,  in  an  award,  forms  no  proper  ground  for  the  interference  of  a 
court  of  equity,  to  set  it  aside.  If  it  is  so  uncertain  that  it  cannot  be  exe- 
cuted, or  enforced  at  law,  it  is  void,  and  no  resort  to  a  court  of  equity  is 
necessary,  either  for  prevention  or  relief. 

APPEAL  from  a  judgment  entered  at  a  special  term, 
dismissing  the  complaint. 
The  plaintiff  is  the  owner  of  a  saw  mill^  and  the  defend- 
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ante  own  a  grist  milL  Both  are  supplied  with  water  from 
the  same  pond  and  through  the  same  race.  The  plaintiff's 
saw  mill  is  located  upon  the  race  above  the  defendants' 
grist  mill ;  hence,  all  the  water  used  by  the  defendants 
must  pass  the  plaintiff 'fi  saw  'mill.  Both  mills,  and  the 
whole  of  the  w«ter  poww,  were  originally  owned  by  the 
same  individual,  Ezra  Cuykendall.  On  the  14th  of  Octo- 
ber>  1839^  Cqykendall  conveyed  the  grist  mill  to  Mosher. 
That  deed  contained  the  following  clause:  ^^The  said 
parties  of  the  first  part  always  reserving  to  themselves, 
th«ir  heirs  and  assigns,  the  surplus  water  over  and  above 
what  fihall  be  necessary  for  the  propelling  two  run  of 
etone  and  other  necessary  machinery  in  the  grist  mill." 
Also,  the  following  clause :  ^'  Also,  the  party  of  the  second 
part^  his  heirs  and  assigns,  to  have  the  privilege  of  using, 
maintaining,  and  keeping  in  repair  all  that  part  of  the  race- 
way leading  from  the  above  described  premises  to  the  mill 
dam,  and  the  privilege  of  using,  maintaining,  and  keeping 
in  repair  the  said  mill  dam,  and  raising  the  said  mill  dam 
eo  high  as  shall  be  necessary,  and  to  flow  water  on  the 
lands  above  said  mill  dam,  so  much  as  is  contained  in  a 
grant  made  by  Wilhelmus  Cuykendall  to  the  said  Ezra 
Cuykendall,  bearing  date  the  7th  day  of  June,  1833/' 
Also  the  following :  '^  The  said  party  of  the  second  part 
to  keep  always,  and  at  all  times  hereafter,  the  afores^d 
dam  and  raceway  in  good  repair,  and  of  sufficient  height 
to  secure  the  water  as  high  as  it  has  heretofore  been 
usually  kept,  inevitable  accidents  excepted."  The  de- 
fendants hold  the  Mosher  title.  Previous  to  August  14, 
1866,  disputes  had  arisen  between  these  parties  in  regard 
to  the  use  of  the  said  water  power  by  the  respective  par- 
ties, each  claiming  that  the  other  had  so  used  said  water 
power  as  to  deprive  the  other  of  the  use  of  his  proportion 
thereof,  and  to  the  injury  of  the  other.  Also  in  regard  to 
the  duties  of  the  respective  parties  in  keeping  the  dam 
and  raceway  in  repair,  and  in  keeping  the  raceway  of  suf- 
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ficient  capacity  to  allow  sufficient  water  to  flow  therein 
for  the  use  of  both  parties,  and  also  in  regard  to  the  mat- 
ters relating  to  said  water  power  and  to  the  use  and  enjoy- 
ment thereof.  In  order  to  settle  all  of  said  diBptUeBj  and  to 
ascertain,  determine,  and  settle  upon  the  rights  and  duties 
of  the  several  parties,  and  as  between  and  towards  each 
other,  in  regard  to  said  water  power,  and  the  keeping  in 
repair,  cleaning  ovtj  and,  if  necesBoryy  enlarging  the  eapaeity 
of  %aid  raceway^  and  in  regard  to  all  matters  in  any  wise 
relating  to  said  water  power  and  said  damj  and  said  race- 
way, as  well  as  to  what  has  heretofore  taken  place,  as  to 
what  now  is,  and  as  to  What  shall  hereafter  be,  the  rights, 
privileges,  and  duties  of  the  parties  in  regard  thereto,  the 
matter  was  submitted  to  Robert  Howland,  as  sole  arbitra- 
tor, who,  among  other  things,  was  required  to  pass  upon 
^^the  duties  of  the  respective  parties  in  regard  to  the 
farther  use  of  the  said  water  power;  the  keeping  in 
repair  of  said  dam  and  said  raceway ;  of  enlarging  said 
raceway,  if  necessary,  and  by  whom  the  same  shall  be 
done."  And  in  regard  to  every  other  matter  or  thing 
submitted,  and  to  determine  what  costs  and  expenses  of 
the  proceedings,  if  any,  should  be  paid  by  either  party  to 
the  other.  The  said  arbitrator  proceeded  to  examine  and 
view  the  premises,  and  to  hear  the  testimony  of  the  parties 
and  of  many  other  witnesses,  and  upon  several  sittings  heard 
aU  the  proofs  and  testimony,  and  after  the  whole  had  been 
submitted  to  him,  and  he  had  examined  the  said  premises 
and  seen  the  stream,  the  dam,  reservoirs,  raceway,  and 
mills  of  both  parties,  and  the  condition  and  situation  there- 
of, on  or  about  the  Ist  day  of  February,  1867,  he  duly 
made  and  published  his  award  and  delivered  a  copy 
thereof  to  each  of  the  parties. 

This  action  is  brought  to  set  aside  and  vacate  that  award. 

The  material  facts  are  stated  in  the  opinion  of  the  court 
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0(W  ^  Avery  J  for  the  appellant 
2>.  WrigJUf  for  the  reapondentB. 

Bff  the  Oovrtj  Johnbon,  J.  The  action  was  brought  to 
set  aaide  an  award,  made  by  an  arbitrator  chosen  by  the 
parties,  on  matters  submitted  to  him  by  them,  by  written 
submission,  and  for  other  relief  after  such  award  should 
be  vacated  and  set  aside.  The  action  was  brought  on  for 
trial  at  a  special  term,  by  the  plaintifi^  who  offered  to 
prove  the  several  matters  alleged  in  his  complaint  Objec- 
tion being  made  to  such  proof,  on  the  part  of  the  defend* 
ants,  and  a  motion  for  dismissal  of  the  complaint,  the  court 
refused  to  hear  the  evidence,  and  disimissed  the  complaint, 
on  the  ground  that  no  equitable  cause  of  action  was  set 
forth  in  such  complaint  The  plaintiff's  counsel  ex* 
cepted,  and  brings  his  i^peal  from  the  judgment  of  dis- 
missal. The  defendants  had  answered  the  complaint,  and 
denied  all  the  principal  allegations  therein,  upon  which 
the  right  of  action  was  sought  to  be  predicated. 

It  is  perfectly  obvious  from  the  allegations  in  the  com* 
plaint,  and  the  papers  referred  to,  and  attached  and  made 
part  of  the  complaint,  that  the  plaintiff  has  no  cause  of 
action  whatever,  and  no  title  to  any  portion  of  the  relief 
demanded,  unless  he  can  succeed  in  getting  rid  of  the 
award.  As  long  as  the  award  stands,  it  is  conclusive  be- 
tween the  parties,  upon  all  the  subjects  mentioned  and  set 
forth  in  the  complaint,  as  grounds  or  causes  of  action.  If, 
therefore,  it  can  be  seen  plainly  that  the  complaint, 
6ken  together  in  all  its  parts,  does  not  state  a  case  for 
settting  aside  the  award,  the  court  properly  refused  to 
hear  the  evidence  offered,  and  ordered  the  complaint  to 
be  dismissed.  It  was  not  bound,  and  could  not  be  re- 
quired, to  try  mere  barren  issues,  which  could  be  pro- 
ductive of  no  fruit  in  the  end ;  and  no  exception  will  lie, 
for  a  refusal  to  hear  evidence>upon,  or  to  try  such  issues. 
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The  groundB  upon  which  an  action  in  a  court  of  equity 
to  set  aside  an  award  may  be  maintained,  are,  fraud,  mis- 
take or  accident  {Story's  JEq.  §  1451.)  Or,  as  the  rule  is 
perhaps  better  stated  by  Chancellor  Kent  in  Woods 
V.  McneU^  (1  John.  Gh.  101,)  *^An  award  cannot  be 
impeached  but  for  corruption^  partialit)^  or  gross  misbe^ 
havior  in  the  arbitrators,  or  for  some  palpable  mistake 
of  the  law  or  the  fact"  On  these  grounds,  courts  of 
equity  interfere  to  set  aside  awards  upon  the  same  principles 
and  for  the  same  reasons  which  justify  their  interference 
in  regard  to  other  matters  where  there  is  no  adequate 
remedy  at  law.  Ifothing  short  of  this  will  answer  as  a 
ground  of  interference,  to  set  aside  the  determination  of 
these  tribunals  of  the  parties*  own  selection. 

Corruption,  partiality  or  gross  misbehavior,  are  all 
charges  of  a  personal  nature  against  the  arbitrator,  and 
relate  only  to  his  corrupt  intentions,  or  unfair  and  im* 
proper  conduct  in  the  trial  and  determination  of  the  mat- 
ter before  him.  It  is  apparent  upon  the  face  of  the 
complaint,  that  nothing  of  this  kind  is  alleged  against  the 
arbitrator,  who  heard  and  determined  the  matters  in  differ* 
ence  between  the  parties  in  this  case. 

It  is  alleged  in  the  complaint^  as  one  of  the  grounds  for 
setting  aside  the  award,  that  it  ^'  is  partial  and  unjust,"  in 
certain  particulars  specified.  But  that  is  no  charge  that 
the  arbitrator  was  guilty  of  any  intentional  partiality  or 
injustice  in  making  it  If  or  does  it  imply,  even,  any  such 
imputation  upon  the  arbitrator.  The  award  may  be  par- 
tial and  unjust  in  its  operation  against  a  party,  where  the 
arbitrator  has  been  actuated  by  the  most  honest  and  sin- 
cere intentions  and  convictions.  The  merits  of  an  award 
cannot  be  re-investigated,  aud  where  there  is  no  charge  of 
corruption  or  misconduct  in  the  arbitrators,  nothing  dehors 
the  award  can  be  pleaded  or  given  in  evidence  to  invalidate 
it,  however  unreasonable  or  unjust  it  may  be.  {Todd  v. 
BarloWy  2  John.  Oh.  551.) 
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The  other  ground  for  setting  aside  an  award  is  a  palpable 
mistake  made  by  the  arbitrator^  either  of  fact  or  of  law. 
Ko  mistake  of  fact  is  alleged,  nor  is  it  averred  in  terms  that 
the  arbitj^tor  has  made  a  palpable  mistake  in  any  matter 
of  law.  It  does  aver,  however,  that  ^^  said  award  is  con- 
trary to  the  lawful  rights  of  the  parties,  in  real  estate,'** 
and  specifies  the  error  to  be,  that  ^^  it  holds  the  gradual 
filling  up  of  said  dam,  &c.  as  aforesaid^  one  of  the  inevi* 
table  accidents  provided  for  in  the  deeds,  and  which 
constitutes  an  exception  to  the  defendant's  duty  and  obli- 
gation thereby  imposed."  This,  it  will  be  seen,  is  rather 
in  the  nature  of  an  objection  and  exception  to  an  errone- 
ous ruling  or  judgment  in  a  matter  of  legal  construction 
than  an  allegation  of  a  palpable  mistake  m  such  matter. 
I  should  be  inclined  to  hold  it  sufficient,  however,  as  an 
allegation^  if  the  matter  to  which  it  refers  fell  within  the 
rule  and  constituted  a  palpable  mistake  in  regard  to  a 
matter  of  law*  It  does  not  follow  at  all,  necessarily,  that 
it  was  a  palpable  mistake  in  matter  of  law,  even  though 
we  might  hold  it  to  be  an  erroneous  ruling  in  such  a 
matter. 

But  looking  at  the  submission  of  the  matters  in  contro- 
versy by  the  parties  to  the  arbitrator,  and  his  awards  which 
are  referred  to  and  made  part  of  the  complaint,  it  will  be 
seen  that  the  subject  of  the  filling  up  of  the  mill  pond  and 
raceway,  and  whose  duty  it  was  to  clear  them  out  and 
keep  them  in  that  condition,  and  what  were  the  duties  and 
obligations  of  the  parties  respectively  in  relation  thereto, 
and  toward  each  other,  W:ere  each  and  all  submitted  to  the 
arbitrator  to  be  passed  upon  and  determined  by  him. 
This  he  has  done,  covering  the  entire  ground  of  litigation 
and  controversy  between  the  parties,  and  were  we  at  liberty 
to  review  the  determination  of  the  arbitrator,  as  we  do 
questions  of  law^  upon  exceptions,  in  actions,  it  is  quite 
doubtful,  at  best,  whether  we  could  hold  that  the  arbitra- 
tor was  in  error  in  the  particular  of  legal  construction 
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complained  of.  It  is  certain  there  has  been  no  glaring  or 
palpable  mistake,  in  any  matter  of  law.  If  wrong  at  all, 
which  I  do  not  admit,  it  is  bat  an  error  of  judgment  npon 
the  very  point  in  controversy,  which  is  not  entirely  clear 
in  the  plaintiff's  favor.  And  this  is  no  ground  for  inter- 
fering, according  to  all  the  authorities. 

The  obligation  of  the  defendants,  and  those  under  whom 
they  claimed,  and  derived  title,  by  their  deeds,  was  ^^  to 
keep  always,  and  at  all  times  hereafter,  the  aforesaid  dara 
and  raceway  m  good  repair  and  of  sufficient  height  to 
secure  the  water  as  high  as  it  has  heretofore  been  usually 
kept"  According  to  the  allegations  in  the  complaint,  the 
pond  formed  by  the  dam  and  the  raceway  had  become 
gradually  filled  with  mud  and  silt  to  such  an  extent  that 
they  would  not  hold  the  same  quantity  of  water  which  they 
did  formerly,  and  had  become  of  little  or  no  use,  compara* 
tively,  as  reservoirs  of  water,  for  the  purpose  of  operating 
said  mills  and  machinery.  The  point  in  controversy  was, 
whether  it  was  not  the  duty  of  the  defendants,  at  their  own 
cost  and  charge,  to  excavate  and  remove  this  mud,  &;c«  thus 
accumulated,  according  to  the  terms  and  conditions  of  the 
grant  under  which  they  held. 

The  arbitrator,  upon  all  the  facts  before  him,  held  and 
determined  that  the  filling  of  the  pond  and  raceway  with 
sediment  did  not  enter  into  the  minds  of  the  parties  to  the 
original  grant,  and  that  the  excavation  and  removal  by 
the  grantees,  of  such  sediment,  was  not  within  the  con- 
templation of  such  parties.  He  construed  the  language 
of  the  deed  as  applying  only  to  the  embankment  or  struc- 
ture forming  the  dam,  and  the  banks  of  the  raceway, 
*' including  all  breastwork,  timber,  boards,  gates  and 
barriers,  that  are  required  to  regulate  the  stream  at  the 
dam.''  The  accumulation  of  sediment  he  considered  to 
be  one  of  those  "  inevitable  accidents  "  referred  to  in  the 
deed  as  an  exception  to  the  obligations  of  the  defendants. 
This  bottoming  out  the  mill  pond,  created  by  the  dam, 
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might  well,  as  it  seems  to  me,  be  regarded  as  a  different 
nndertaking  from  that  of  keeping  the  dam  in  good  repair. 
It  is  not  within  the  terms  of  the  deed,  and  after  th^  most 
careful  consideration  I  am  not  at  all  clear  that  the  arbi- 
trator was  not  entirely  right  in  his  determination. 

Another  ground  alleged  in  the  complaint  is  that  the 
award  is  uncertain.  I  do  not  think  mere  uncertainty  in 
an  award  forms  any  proper  ground  for  the  interference  of 
a  court  of  equity  to  set  it  aside.  If  it  is  so  uncertain  that 
it  cannot  be  executed,  or  enforced  at  law,  it  is  void,  and  no 
resort  to  a  court  of  equily  is  necessary  either  for  preven- 
tion or  relief.  But  however  this  may  be,  the  award  here 
is  not  uncertain.  It  is  as  definite  and  certain  as  in  the 
nature  of  things  it  could  be  made.  Both  the  duty  and 
the  obligation  of  each  party  are  distinctly  specified  and 
determined.  If  it  is  sufficiently  certain  to  uphold  a  con- 
tract on  the  same  subject,  the  award  is  good.  (AciUy  v. 
Aekhy^  16  Verm.  B,  450.)  Ifo  one,  I  think,  can  doubt 
that  a  contract  between  the  parties,  like  this  award,  on 
the  subject  complained  of,  would  be  sufficiently  certain  to 
create  a  valid  obligation. 

On  the  whole,  it  appears  to  me  very  clear  that  no  grounds 
for  impeaching  and  setting  aside  an  award  in  a  court  of 
equity,  are  alleged  or  set  forth  in  the  complaint,  and  that 
the  judge,  at  special  term,  was  right  in  dismissing  the 
complaint  and  refusing  to  entertain  the  case  on  the  imma- 
terial issues  presented  by  the  pleadings.  The  judgment, 
therefore,  must  be  affirmed,  with  costs. 

[MoNBOB  Gbbbbal  Tsbm,  March  1,  1869.  S,  D.  SmUh,  Johnson  and  /.  (7. 
Smith,  Jnatices.] 
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John  Copb,  Jr.  adm'r  of  John  McCrakbt,  and  Elizabeth 
P.  MoCeakby  v$.  Jumus  T.  Aldbn. 

An  agreement  for. the  loan  of  money,  made  and  consmmnated  in  tliis  state 
by  residente  thereof,  by  w)^ph  the  borrower  ia  to  give  a  bond  acoompaoied 
by  a  mortgage  npon  lands  in  WS^nsin,  no  place  of  payment  being  specified, 
is  governed  by  the  usury  laws  of  i^ew  York  and  not  by  those  of  Wisconsin. 

rilHIS  case  comes  up  for  a  second  review,  («^  46  Barb^ 
1  272,)  on  a  motion  bj  the  plainti£Gs  for  a  new  trial  on 
exceptions  ordered  to  be  heard  in  the  first  instance  at 
general  term. 

The  action  was  brought  to  recover  surplus  moneys  on  a 
statutory  foreclosure  of  a  mortgage  given  by  the  plaintifis 
to  the  defenandant  on  the  31st  day  of  January,  I860,  on 
premises  in  Oneonta,  K .  Y.  for  ^00.  The  sale  took  place 
on  the  10th  day  of  May,  1862,  when  the  premises  were 
bid  ofi'  by  the  defendant  for  $2300,  leaving  a  surplus  of 
$1379.11.  The  defendant  seeks  to  retain  the  moneys  by 
virtue  of  a  mortgage  given  by  the  plaintiffs  to  the  defend* 
aut,  July  5,  1861,  on  the  same  premises.  The  plaintiffs, 
by  way  of  reply,  claim  that  the  latter  mortgage  was 
usurious  because  a  portion  of  the  consideration  thereof 
was  a  bond  and  another  mortgage  given  to  the  defendant 
by  the  plaintiff  Elizabeth.  That  on  and  prior  to  the  22d 
day  of  November,  1858,  all  the  parties  were  residents  of 
Oneonta,  in  this  state,  where  the  plaintiff,  Elizabeth,  made 
an  agreement  with  the  defendant,  by  the  terms  of  which 
he  was  to  loan  her  $900,  for  which  she  was  to  give  him  a 
bonus  of  $100 ;  that  for  the  payment  of  the  $1000  she 
was  to  give  him  her  bond  for  $1000,  and  interest,  and  a 
mortgage  upon  certain  lands  in  Grant  county,  Wisconsin* 
That  the  defendant,  at  Oneonta,  paid  her  $1000,  when  she 
gave  him  back  $100,  and  delivered  him  her  bond  and  the 
mortgage  agreed  upon,  neither  of  them  specifying  any 
place  of  payment  ' 

It  appeared  on  the  trial  that  the  legal  rate  of  interest  in 
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WificoDsin,  in  the  absence  of  a  special  agreement  between 
the  parties,  is  seven  per  eent^  but  that  twelve  per  cent  may 
be  reserved  by  special  agreement  That  where  more  than 
twelve  per  cent  is  reserved,  the  excess  over  twelve  per  centj 
only,  is  forfeited,  and  the  agreement  is  valid  and  may  be 
enforced  for  the  principal  and  all  interest  not  exceeding 
twelve  per  cent. 

The  court  directed  a  verdict  for  the  defendant,  on  the 
ground  that  the  contract  was  governed  by  the  laws  of 
Wisconsin  and  was  not  usurious. 

N.  0.  Moakf  for  the  plaintiffs. 

Bturgee  ^  dmntrymanj  for  the  defendant 

By  the  Courtj  Mason,  J.  The  only  important  question 
in  this  case  is  whether  the  bond  and  mortgage,  executed 
by  the  plaintiff,  Elizabeth  McCraney,  to  the  defendant,  on 
the  22d  day  of  Kovember,  1858,  for  $1000,  was  usurious  or 
not  At  the  time  of  the  execution  of  the  said  bond  and 
mortgage  both  Mrs.  McCraney  and  the  defendant  resided 
at  Oneonta,  in  the  county  of  Otsego,  in  this  state,  where 
both  the  agreements  to  loan  the  money  were  made,  the 
bond  and  mortgage  were  executed  and  delivered,  and  the 
money  was  paid  thereon.  The  mortgage  was  upon  lands 
in  Grant  county,  in  the  state  of  Wisconsin ;  neither  the 
bond  nor  the  mortgage  designated  any  place  of  pay- 
ment The  agreement  between  the  parties  was,  at  the 
time,  that  the  plaintiff,  Mrs.  McCraney,  should  give  to  the 
defendant  a  bond  and  a  mortgage  on  these  lands  in  Wis- 
consin fbr  $1000 ;  that  the  defendant  should  advance  to 
her  $900,  and  the  $100  should  be  given  as  a  bonus  for  the 
loan,  which  was  done  accordingly.  The  question  pre- 
sented for  our  decision  is  whether  this  is  a  contract  to  be 
governed  by  the  laws  of  the  state  of  New  York  or  those 
of  Wisconsin,  and  I  entertain  no  doubt  but  that  it  must 
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be  regarded  as  a  TSew  York  contract,  where  the  lex  loei 
contraettM  controle.  Every  concomitant  to  make  it  a  Kew 
York  contract  eeems  to  exist  in  the  case.  The  parties 
reside  here ;  the  loan  was  made  here ;  the  securities  were 
executed  here;  the  money  is  certainly  payable  here, 
where  the  parties  reside.  Upon  such  a  state  of  facts  I  am 
not  able  to  discover  any  principle  of  law  upon  which  this 
can  be  pronounced  a  Wisconsin  contract ;  and  no  adjudged 
case  has  been  referred  to  upon  the  argument,  nor  have  I 
been  able  to  find  any  which  would  hold  it  such.  On  the 
contrary,  the  very  reverse  was  held  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  De  Wolf  v.  Johmon, 
(10  Wheat.  383,)  where  it  is  expressly  decided  that  the 
lex  loci  eantratue  must  govern  in  a  question  of  usury, 
although  by  the  terms  of  the  agreement  the  debt  was  to 
be  secured  by  a  mortgage  on  real  property  in  another 
state.  The  case  is  cited  with  approbation  in  the  case  of 
Andereon  v.  Pandj  (13  Peters^  78.)  The  case  of  Newman 
V.  KereoUy  (10  Wis.  B.  333,)  is  directly  in  point,  and 
decides  the  very  question  presented  in  this  case.  The  suit 
was  brought  in  that  case  to  foreclose  a  mortgage  in  Wis- 
consin ;  the  parties  both  resided  in  New  York  where  the 
loan  was  made,  and  the  bond  and  mortgage  was  executed 
on  lands  in  Wisconsin,  and  Chief  Justice  Dixon,  in  giving 
the  opinion  of  the  court,  says :  *^  We  have  no  doubt  that 
this  contract  is  to  be  governed  by  the  laws  of  New  York." 
{See  page  340.)  He  adds  :  '^  In  this  case  the  parties  all 
resided  in  New  York ;  the  loan  was  made  there ;  was  to 
be  repaid  there ;  and  the  laws  of  that  state  must  govern 
the  contract  as  to  its  validity  and  effect."  (JSee  page  344.) 
The  principle  of  these  cases  is  affirmed  by  Chancellor 
Kent  in  his  OammerUariee.  -  (3  Kent's  Cam.  460,  Sd  ed.)  He 
says :  ^'  The  general  doctrine  is  that  the  law  of  the  place 
where  the  contract  is  made  is  to  determine  the  rate  of  inter- 
est where  the  contract  gives,  specifically,  interest,  and  this 
will  be  the  case  though  the  loan  be  secured  by  a  mortgage 
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on  lands  in  another  state,  unless  there  are  circamstanees 
to  show  that  the  parties  had  in  view  the  laws  of  the  latter 
state  in  respect  to  interest"  And  judge  Story  affirms  the 
rale  to  be  the  same.  He  says:  <^  Whether  a  contract  is 
nsnrions  or  not  depends  not  upon  the  rate  of  interest 
allowed,  but  upon  the  validity  of  that  interest  in  the  coun- 
ty where  the  contract  was  to  be  made  and  is  to  be  exe- 
cuted'' (Story'i  Oof^Uet  of  Lam^  §  292,  tUk  ^)  And  he 
adds:  ^<In  cases  of  this, sort  it  will  make  no  diffeiv 
ence  that  the  due  performance  of  the  contract  is  secured 
on  other  security,  situated  in  another  country  where  the 
interest  is  lower."  (S  293.)  In  section  287  he  declares 
the  rule  to  be  that  where  a  loan  is  made  in  one  state  and 
security  is  to  be  given  therefor  in  another  state  by  way 
of  mortgage,  the  law  of  the  place  ^here  the  loan  is 
made  is  to  govern ;  for  the  taking  of  a  foreign  security 
does  not  necessarily  alter  the  locality  of  the  contract 
Taking  security  does  not  necessarily  draw  after  it  the  con- 
sequence that  the  contract  is  to  be  fulfilled  where  the  secu- 
rity is  given. 

The  legal  fulfillment  of  a  contract  of  loan  on  the  part 
of  the  bondsman  is  the  re-payment  of  the  money,  and  the 
security  given  is  but  the  means  of  securing  what  he  has 
contracted  for,  which,  in  the  eye  of  the  law,  is  to  pay 
where  he  borrows,  unless  another  place  of  payment  be 
expressly  designated  by  the  contract,  (Story'%  Chnflict  qf 
Law%^  §  287,)  which  is  a  mere  reiteration  of  what  was  said 
by  the  court  in  Dt  Wolf  v.  John%<m,  (10  Wheat.  867.) 

This  doctrine  has  never  been  overruled  in  any  ease 
which  I  have  been  able  to  find.  The  case  of  Qhapmam 
V.  R6bert%onj  (6  Paige^  627,)  is  relied  on  by  the  defendant 
in  this  case,  but  in  that  case  the  contract  was  made  between 
a  citizen  in  this  state  and  a  British  subject  in  England. 
The  bond  and  mortgage  were  executed  by  Bobertson  h^e, 
recorded  here,  and  forwarded  to  Ohapman  in  England^ 
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who  advanced  the  money  upon  them  by  depositing  the 
same  with  Robertson's  banker  for  his  use.  The  Chancel- 
lor holds  that  as  the  payee  resided  in  England  at  the  time 
of  the  making  of  the  contract,  the  bond  and  mortgage 
naming  no  place  of  payment,  the  legal  construction  of  the 
contract  is  that  the  money  must  be  paid  where  the  obligee 
resides,  &;c.  Whatever  may  be  thought  of  this  case — aud- 
its soundness  has  been  questioned  by  Chancellor  £ent  in 
his  Commentaries  and  by  Judge  Story — it  decides  nothing 
in  the  case  before  us.  It  is  evident  from  the  opinion  of 
Chancellor  Walworth,  in  the  case,  that  he  excepts  this 
case,  and  indeed  seems  to  hold  this  contract  usurious. 
After  citing  StapUtan  v.  Oonwatfj  (3  Atk.  727,)  where  Lord 
Hardwick  held  that  a  mortgage  upon  land  in  the  colonies, 
if  executed  in  England,  and  connected  with  a  bond  or  other 
personal  covenant  for  the  payment  of  more  than  five  per  cent 
interest,  was  usurious  and  void,  &c.  Chancellor  Walworth 
says,  on  page  632,  ^^  Doubts  will  exist  as  to  the  validity 
of  laws  made  in  England  upon  such  securities  where  both 
parties  resided  there,  especially  if  the  money  was  not 
loaned  for  the  purpose  of  being  used  in  the  colony  where 
the  mortgaged  premises  were  situated,  as  the  giving  of 
such  a  security  might  be  a  veiy  convenient  mode  of 
evading  the  statute  of  usury." 

This  meets  the  very  case  before  us.  The  case  of  Balme 
V.  Wambaughy  38  Barb.  352,)  relied  upon  by  the  defendant's 
counsel,  decides  nothing  in  the  case  at  bar.  All  that  case 
decides  is  that  promissory  notes  made  and  dated  in  Minne- 
sota, for  money  there  loaned  and  advanced,  payable  at  a 
bank  in  the  state  of  If  ew  York,  with  interest  at  twenty- 
five  and  a  half  per  cent  per  annum,  and  secured  by  mort- 
gage on  land  in  Minnesota,  will  not  be  declared  void  by 
the  courts  of  this  state,  or  directed  to  be  surrendered  and 
canceled*  The  case  holds  just  what  has  been  decided  in 
a  good  many  other  cases,  that  the  general  rale  that  the 
validity  of  the  contract  is  to  be  decided  by  the  laws  of  the 


BROOMR-JULY,  1867.  355 


Cope  9.  Alden. 


place  where  the  contract  is  to  be  performed  does  not  apply 
to  cases  involving  the  rate  of  interest,  where  it  is  stipulated 
in  the  contract  at  the  place  where  the  loan  is  made  hi 
conformity  with  the  law  of  the  place,  that  a  higher  rate  of 
interest  shall  be  paid  than  is  allowed  by  the  place  of  per- 
formance, bat  that  the  lex  locicontracttis  governs.  ^  (1  Paigey 
220.  20  Martin's  Lou.  B.  1.  6  Paige  627.  7  id.  632. 
22  Barb.  121.  20  JEng.  Law  and  JSq.  555.  2  Kent's  Oom. 
460.  2  Pars,  on  Oont.  95 ;  also  n.  JS.)  And  it  is  this  class 
of  cases  upon  which  the^efendant's  counsel  seems  mainly 
to  rely  in  this  case.  It  is  not  necessary  to  consider  the 
soundness  of  the  rule  laid  down  in  these  cases,  as  they 
decide  no  principle  involved  in  the  case  under  considera- 
tion ;  but  as  I  understand  the  case  otLee  v.  Sellecky  33  N.  Y. 
Bep.  615,)  the  Court  of  Appeals  there  decides  that  the 
liability  of  a  maker  on  a  promissory  note  executed  in  New 
York  and  payable  in  Illinois  is  controlled  by  the  laws  of 
Illinois,  the  state  iu  which  his  engagement  is  to  be  per- 
formed ;  and  whether  that  court  will  allo^^the  symmetry 
of  the  la^  to  be  marred  by  making  the  question  of  usury 
in  a  case  like  the  present  an  exception  to  this  certainly 
general  rule  remains  to  be  seen. 

The  doctrine  laid  down  in  9  AUen,  78,  and  many  other 
cases,  holding  that  the  laws  of  the  state  where  the  lands 
are  situated,  must  control  as  to  the  form  of  the  mortgage 
or  deed,it8  manner  of  execution  and  acknowledgment, 
kc.  have  nothing  to  do  with  the  question  in  this  case.  It 
is  true  that  in  all  these  respects  the  law  of  the  state  where 
the  lands  are  situated  must  control;  but  that  does  not 
touch  the  question  of  usury  in  the  case. 

It  is  said  that  this  contract  was  entered  into  by  these 
parties  upon  the  understanding  and  with  the  intent  to 
bring  it  under  the  laws  of  Wisconsin  and  not  those  of  New 
York.  I  have  sought  in  vain  for  any  evidence  of  this,  in 
the  case.    They  make  the  coAtract  here^  in  this  state;  the 
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partiee  reside  here;  the  money  is  advanced  here;  the 
bond  and  mortgage  were  executed  and  delivered  here; 
the  payment  was  to  be  made  here ;  and  the  whole  thing 
was  done  and  to  be  done  nnder  the  laws  of  this  state, 
excepting  the  mortgage  as  a  security  for  the  loan  was 
upon  lands  in  Wisconsin,  and  had,  of  course^  to  be  recorded 
there.  Ab  a  general  proposition  it  cannot  be  denied  that 
contraotSy  as  to  their  validity,  are  to  be  tested  by  the  laws 
of  the  state  where  they  are  made,  and  are  to  be  executed ; 
and  it  was  held  in  the  case  of  Jewdl  v.  Wright^  30  N.  T. 
£ep.  259,)  that  where  a  note  made  and  dated  in  this  state 
and  payable  at  a  bank  here  was  negotiated  in  another 
state,  the  laws  of  New  York  are  to  control  as  to  the  defense 
of  usury.  This  is  upon  the  ground  that  the  law  regards 
the  contract  as  coming  under,  and  consequently  governed 
by  the  law  of  the  state. 

In  the  case  at  bar  it  seems  to  me  very  clear  that  the 
court  should  have  held  this  bond  and  mortgage  controlled 
by  the  laws  of  this  state,  and  consequently  usurious,  with* 
out  submitting  any  &ct  to  the  jury.  And  in  any  view 
which  can  be  taken  of  the  case  upon  the  facts,  it  is  eer* 
tainly  usurious  if  made  to  avoid  the  usury  laws  of  this 
state.  (Chapman  v.  Robertson,  6  Paige^  632.)  If  ^ere  was 
any  doubt  upon  this  subject  it  should  have  been  submittted 
to  the  juiy  to  determine,  but  I  do  not  think  the  case  upon 
the  undisputed  facts,  can  be  brought  under  the  laws  of 
Wisconsin,  but  must  be  held  to  be  a  New  York  contract 

As  the  01000  mortgage  went  into  and  formed  a  part  of 
the  consideration  of  the  01669  mortgage,  the  latter  is  also 
usurious,  as  is  held  in  all  the  cases,  {Price  v.  The  Ly^ne 
Pankj  33  N.  Y.  Bep.  55 ;  Jacks  v.  Nichols,  1  SelcL  178 ; 
35  Barb.  96 ;  20  John.  285 ;  6  Ooweny  647 ;  21  Wend.  103 ;) 
and  the  mortgage  is  void  as  to  the  whole.  (17  Barb.  397. 
21  id.  361.) 

If  I  am  right  in  the  views  above  expressed,  it  follows 
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that  the  defendant  cannot  hold  these  sarplos  moneys  on 
this  mortgage^  for  the  same,  being  nsoriouB,  gave  him  no 
valid  lien  upon  the  premises.  A  new  trial  most  be  granted, 
costs  to  abide  the  event  of  the  action. 


[Bbooxb  Ombbal  TuXi  July  9,  1867.     Mmm,  Mdm  md  Jkmrimm 
Justices.] 


Watson  vs.  Shuttlewqbth  and  others. 

One  who  indorses  GommerdaL  paper  before  matority,  for  the  accommodation 
of  the  payees,  without  any  knowledge  of  the  fkct  that  Che  note  was  executed 
by  the  makers  for  the  benefit  of  the  payees,  upon  the  fiiith  of  a  promise  by 
the  latter  to  send  the  makers  pi^ier  BUjBioi«nt  to  pay  the  same,  and  that  such 
promise  has  been  only  partially  performed,  naay,  after  haying  been  compelled 
to  pay  the  note,  recover  the  amount  of  the  makers. 

A  recoyeiy  in  such  an  action  win  not  be  defeated  by  the  &ct  that  the  makers 
hare  executed  to  the  plaintiff  a  yoluntary  assignment  of  their  proper^  in 
trust  for  their  creditors,  in  which  the  plaintiff  is  named  as  a  prejbned  cred- 
itor ;  where  it  appears  Uiat  no  diyidend  has  been  made  under  such  assign- 
ment, nor  any  appUcation  made  of  money  realized  from  the  assigned  prop- 
erty, upon  the  pUdntiff  *8  claim. 

The  mere  acceptance  of  such  a  trust,  by  the  assignee,  yrifl  not  hare  the  effect 
to  suspend  his  remedy  as  indorser,  against  the  makers. 

The  parties  to  commercial  paper  are  liable  in  the  order  in  which  their  names 
^ypear  upon  the  same.  Hence  if  a  second  indorser  is  compelled  to  pay  the 
amount,  he  may  recoyer  the  same  in  an  action  against  the  makers. 

THIS  is  an  appeal  by  the  defendants  from  a  judgment 
rendered  upon  the  report  of  a  referee,  in  favor  of  the 
plaintiff,  for  $586.41,  on  the  10th  day  of  July,  1866.  The 
fEtcts  appear  in  the  following  opinion : 


N*  O.  Modky  for  the  appellants. 
JT.  P.  jSmmon,  for  the  respondent* 


S58        OASES  IN  THE  SUPREME  COURT. 

WatBon  r.  Shuttieworth. 

By  the  Courts  Ingalls,  J.  On  the  first  day  of  May,  1862, 
the  defendants  executed  a  promissory  note  of  which  the 
following  is  a  copy : 

"$300.  New  York,  May  1,  1866. 

Three  months  after  date,  we  promise  to  pay  to  the  order 
of  Messrs.  R.  D.  &  J.  W.  Chase,  three  hundred  dollars,  at 
the  Park  Bank.    Value  received. 

Shuttlbwoeth  &  Co." 

The  note  was  delivered  to  the  payees,  who  indorsed  the 
same,  and  subsequently  the  plaintiff  in  this  a<;tion  indorsed 
the  same,  and  the  note  was  discounted  for  the  benefit 
of  the  Chases,  the  payees  therein  named,  by  Charles 
Goodyear,  banker,  at  the  Schoharie  County  Bank.  The 
note  not  being  paid  at  maturity,  was  protested  for  non- 
payment, and  an  action  was  commenced  by  Goodyear  to 
collect  the  same,  and  a  judgment  was  obtained  against 
said  "Watson,  the  plaintiff  in  this  action,  who  was  com- 
pelled to  pay  the  same.  The  present  action  was  insti- 
tuted by  Watson  to  recover  of  the  defendants,  who  were 
the  makers  of  the  note,  the  money  so  paid  by  the  plain- 
tiff as  such  indorser.  It  appears  that  the  defendants 
were  induced  to  execute  the  note  for  the  benefit  of  the 
payees,  under  a  promise  from  them  that  they  would  send 
to  the  makers,  paper,  in  May,  June  and  July,  1862,  sufli- 
cient  to  pay  the  said  note,  and  in  the  month  of  June  paper 
of  the  value  of  $136.20  was  sent  to  and  received  by  the 
said  Shuttieworth  &  Co.  but  no  more  was  received.  On 
the  14th  June,  1862,  the  Chases  made  a  voluntary  assign- 
ment for  the  benefit  of  their  creditors  to  Watson,  the 
plaintiff  in  this  action,  who  was  therein  named  as  a  pre- 
ferred creditor.  At  the  time  this  action  was  tried,  na 
dividend  had  been  made  under  the  assignment,  nor  had 
there  been  any  application  made  of  money,  realized  from 
the  assigned  property,  upon  the  indebtedness  in  question. 
The  referee  finds  that  the  plaintiff  was  an  accommodation 
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indorser  and  receired  no  consideration  for  such  indorse- 
ment, and  that  at  the  time  he  so  indorsed  the  said  note, 
he  had  no  knowledge  of  the  special  agreement  bel^ween 
the  defendants  and  the  Chases  in  relation  to  the  consider- 
ation for  which  the  note  was  made.    Upon  this  state  of 
facts  we  are  of  opinion  that  the  referee  decided  correctly 
in  holding  that  the  plaintiff  was  entitled  to  recover  of  the 
defendants,  as  the  makers  of  the  note,  the  money  which 
he  was  compelled  to  pay  as  snch  indorser.     The  note  was 
commercial  paper,  indorsed  by  the  plaintiff  before  its 
maturity,  and  without  any  knowledge  of  the  arrangement 
between  the  makers  and  payees,  and,  as  such  indorser  he 
was  compelled  to  pay  the  same.    We  are  unable  to  per- 
ceive upon  what  principle  the  parties  to  the  paper  should 
not  be  held  liable  in  the  order  their  names  appear  upon 
the  same.    This  is  a  well  established  and  recognized  rule 
in  regard  to  commercial  paper,  which  should  not  be  de- 
parted from,  without  a  reason  which  is  clear  and  control- 
ling.   The  plaintiff  had  a  right  to  assume  that  the  makers 
ot  the  note  would  be  primarily  liable,  certainly  as  to  him- 
self, who  was  merely  an  indorseif  without  any  compensa- 
tion therefor,  and  that  in  case  he  was  compelled  to  pay  the 
same,  he  would  have  recourse  to  the  defendants  as  such 
makers.     {Bradford  v.  Corej/j  5  Barb.  461.    Parsons*  Mer- 
cantile Lawj  p.  93.     Soge  v.  Lansing^  35  N.  Y.  Bep.  136. 
Davis  V.  McOready,  17  id.  230.     Oar  v.  Lewisy  20  id.  138.) 

The  execution  of  the  assignment  by  the  Chases  to  the 
plaintiff  could  not,  in  my  judgment,  have  the  effect  to  de- 
feat the  plaintiff's  recovery.  It  did  not  amount  to  a  pay- 
ment or  satisfaction  of  the  plaintiff's  cause  of  action  for 
the  money  so  paid  by  him.  No  portion  of  the  avails  of 
the  assigned  property  had  been  applied  upon  the  indebt- 
edness, nor  had  it  even  been  ascertained  what  amount  would 
be  realized  to  be  thus  applied.  It  is  quite  clear  that  the 
mere  acceptance  of  the  trust  by  the  plaintiff  did  not  have  the 
effect  to  suspend  the  plaintiff's  remedy  against  the  defend- 
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ants.  The  plaintiff  was  at  liberty  bat  not  bound  to  wait 
until  tile  assigned  property  was  disposed  of  and  converted 
into  money,  h^are  he  at  Uast  obtained  a  judgment  against  the 
defendawte.  It  would  be  a  harsh  rule,  indeed,  to  compel  a 
party  to  desist  from  putting  a  claim  in  judgment  against 
a  third  party,  thereby  creating  a  lien  or  security,  simply 
because  the  owner  of  such  claim  had  become  an  assignee 
and  a  preferred  creditor  under  an  assignment  A  court 
of  equity  will,  in  some  cases,  interfere  and  direct  in  regard 
to  the  collection  or  enforcement  of  a  judgment  I  have 
examined  the  cases  cited  by  the  appellants'  counsel,  bear- 
ing upon  this  question,  and  am  satisfied  that  they  do  not 
establish  a  defense  to  this  action.  The  defendants  have 
received,  and  so  £Eur  as  the  facts  disclose,  retain  $136.20, 
the  avails  of  the  paper  sent  by  the  Chases  expressly  to 
apply  upon  the  note  in  question.  There  was  no  fraud 
established  on  the  part  of  the  Chases,  based  upon  their 
representations  to  the  defendants,  which  could  affect  the 
rights  of  the  plaintiff  against  the  defendants. 

We  are  satisfied  that  no  error  was  committed  by  the 
referee  which  should  reverse  this  judgment,  and  therefore 
conclude  that  the  same  should  be  affirmed,  with  costs. 

[Albajtt  Gbkbbal  Tsbx,  March  1,  1869,  JftSer,  JngaOi  and  SogOoom^ 
Jtistioefl.]  • 
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Although  the  sale  of  a  bid  for  a  contract  upon  public  workB  is  illegal  and 
Toid,  yet  if  the  purchaser  gives  his  note  for  the  purchase  mon^,  for  the 
benefit  of  several  persons  interested  itf  the  bid,  and  afterwards  pays  it  to  one 
of  them,  the  latter  cannot  set  up  the  illegality  of  such  sale,  to  avoid  .the 
payment  to  one  of  the  payees,  of  his  share  of  the  note. 

Bach  a  note  cannot  be  enforced,  as  between  the  immediate  partieb  to  it.  The 
maker  can  successfully  resist  the  payment  thereof;  and  the  defense  of  the 
iUegalfty  of  the  transaction  out  of  which  the  note  arose  would  be  a  perfect 
defense  to  an  action  brought  to  collect  it,  it  mmm. 

Money  having  been  placed  in  the  hands  of  an  individual  as  a  mere  depositary, 
for  the  use  of  another,  may  be  recovered  by  the  latter,  whether  it  was  paid 
to  the  depositary  on  a  legal  or  an  illegal  contract.  The  liability  of  the 
depositary  arises  upon  the  receipt  of  the  money,  and  is  entirely  separate 
trorn^  and  independent  ol^  any  illegal  contract. 

THIS  action  was  brought  by  the  pladntifF  to  recover  the 
value  of  a  quantity  of  quarried  stone,  left  by  him  upon 
the  bank  of  the  Erie  canal,  and  taken  from  thence  by  the 
defendant  The  plaintiff  in  his  complaint,  alleged  that 
on  the  2d  day  of  May,  1863,  the  defendant  was  indebted 
to  the  plaintiff  in  the  sum  of  $500^  for  a  large  quantity 
of  stone,  the  properly  of  the  plaintiff,  and  taken  by  the 
defendant  from  the  bank  of  the  Erie  canal,  and  converted 
to  the  use  of  the  defendant  upon  a  contract  for  constructing 
the  enlarged  Erie  canal,  and  for  which  stone  the  defend- 
ant had  received  pay  from  the  state  of  New  York.  The 
plaintiff  waived  the  tort  and  claimed  from  the  defendant 
what  said  stone  were  reasonably  worth,  or  what  the  de- 
fendant received  for  them  from  tJie  state  of  New  York. 

The  defendant,  by  his  answer,  denied  the  complaint, 
and  each  and  every  allegation  therein  contained.  For  a 
second  and  further  defense,  he  alleged  that  he  purchased 
and  bought  of  the  plaintiff  a  certain  lot  of  stone,  being  the 
same  stone  mentioned  in  the  complaint,  at  the  stipulated 
price  of  $100 ;  that  the  defendant  had  paid  $100,  the  price 
agreed  upon  for  said  stone,  to  the  plaintiff,  in  full.  For  a 
third  defense^  the  defendant  alleged  that  the  plaintiff  was 
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indebted  to  him  in  the  sum  of  $300,  and  interest  thereon 
for  six  years,  for  money  loaned  and  advanced  to  the  plain- 
tiff by  the  defendant  at  the  plaintiff's  request;  also,  for 
money  had  and  received  by  the  plaintiff  and  his  agents 
of  the  defendant,  at  the  plaintiff's  request ;  also,  for  money 
paid,  laid  out,  expended  and  advanced  by  the  defendant 
to  the  plaintiff,  his  agents  and  servants,  at  the  plaintiff's 
request,  which  said  sum  of  $300  and  interest  the  defend- 
ant claimed  a  right  to  prove  and  offset  against  the  plain- 
tiff's claim,  on  the  trial,  and  to  have  judgment  for  a 
balance  of  $200,  over  and  above  the  plaintiff's  said  claim, 
with  the  costs  of  this  action.  The  defendant  further 
alleged,  that  in  or  about  the  year  1857,  the  plaintiff,  de- 
fendant, and  one  De  Witt  C.  Stephens  and  Charles  Trues- 
dell  held  a  note  for  the  sum  of  $400  and  interest,  against 
oneHarroun,  of  Fulton,  Oswego  county;  that  the  plain- 
tiff collected  the  amount  of  said  note  and  paid  over  the 
amount  thereof  going  to  said  Stephens  and  Truesdell 
to  said  Stephens  and  Truesdell ;  that  the  balance  of 
the  proceeds  of  said  note  belonging  to  the  plaintiff  and 
defendant,  was  adjusted,  and  the  sum  of  $100  fixed  and 
agreed  upon  as  the  sum  going  to  the  defendant,  which 
said  sum  of  $100,  with  interest  thereon  from  the  year 
1857,  the  plaintiff  agreed  to  pay  the  defendant ;  but  had 
not  paid  the  same  or  any  part  thereof  to  the  defendant, 
and  is  justly  indebted  to  the  defendant  therefor,  which 
said  sum  the  defendant  would  prove  and  offset  against  the 
plaintiff's  claim,  and  claim  a  judgment  for  a  balance  of  $150, 
over  and  above  the  plaintiff 's  claim  in  this  action.  The 
defendant  further  alleged  that  he  and  the  plaintiff*  in  or 
about  the  year  1853,  were  in  partnership  in  certain  busi- 
ness transactions  in  this  state ;  that  after  said  partner- 
ship had  terminated  and  been  dissolved,  and  a  settlement 
of  all  partnership  matters  between  the  plaintiff  and  defend- 
ant had  been  had,  the  defendant,  at  the  request  of  the 
plaintiff,  paid  in  the  aggregate  in  different  small  sums,  the 
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Bnm  of  1^100  of  the  partnership  debts  of  the  plaintiff  and 
defendant  out  of  the  defendant's  individual  funds,  at  the 
request  of  the  plaintiff;  that  one  half  of  the  amount  so 
paid  by  the  defendant,  the  plaintiff,  both  before  and  after 
the  same  had  been  paid,  agreed  to  repay  and  refund,  with 
interest  from  the  year  1853,  or  thereabouts,  to  the  defend- 
ant ;  that  the  plaintiff  had  not  refunded  or  repaid  the  same, 
or  any  part  thereof,  but  was  still  justly  indebted  to  the 
defendant  therefor,  which  said  sum,  with  the  interest 
thereon,  the  defendant  would  prove  on  the  trial  and  offset 
against  the  plaintiff* 's  claim,  and  claim  judgment  for  a  bal- 
ance of  $100,  and  interest  since  the  year  1855. 

The  plaintiff  put  in  a  .reply  by  which  he  denied  each 
and  every  allegation  of  new  matter  in  the  answer  con- 
tained. And  for  a  further  reply  to  the  answer  admitted 
that  the  plaintiff  and  defendant  were  copartners  in  certain 
business  transactions,  as  stated  in  the  defendant's  answer, 
and  alleged  that  after  the  work  was  completed  and  the 
money  received  from  the  state,  the  plaintiff'  and  defendant 
settled  between  themselves  and  paid  all  copartnership 
debts,  and  that  there  remained  on  hand,  as  property  of 
said  copartnership,  a  derrick  worth  $60,  and  other  tools 
and  fixtures  worth  $300;  that  the  defendant  took  said 
copartnership  property  and  converted  the  same  to  his 
own  use.  And  the  plaintiff  further  alleged  that  he  had  a 
daim  against  one  Wm.  S.  Parkhurst  for  $50,  which,  by  a 
formal  assignment,  he  sold  to  the  defendant,  said  defend- 
ant agreeing  that  he  would  pay  afterward  the'  plaintiff 
therefor ;  tl^at  the  defendant  has  not  paid  the  same,  or  any 
part  thereof  nor  for  said  copartnership  property  or  any  part 
thereof. 

And,  in  reply  to  the  fourth  counter-claim  set  up  in  the 
defendant's  answer,  the  plaintiff  alledged  that  said  note 
made  by  Uarroun  belonged  solely  to  the  plaintiff;  that 
the  defendant  could  claim  no  portion  of  said  note  without 
relying  upon  a  copartnership  agreement^  made  in  contra- 
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yeption  of  tiie  statutes  of  this  state,  illegal,  contrary  to 
public  policy,  and  void,  and  that  the  transaction  through 
which  the  defendant  claims  a  part  of  the  Harroun  note, 
was  contrary  to  law,  against  public  policy,  illegal  and  void. 
Wherefore  said  plaintiff  claimed  to  set  off  one  half  of  the 
value  of  said  derrick,  tools  and  fixtures,  and  the  claim  for 
$50  against  Parkhurst,  sold  to  the  defendant,  against  the 
claim  of  the  defendant  alleged  in  his  said  answer,  and 
demanded  judgment  for  $500,  the  sum  specified  in  his 
complaint,  besides  costs. 

The  action  having  been  duly  brought  to  trial  before  a 
justice  of  this  court  without  a  jury,  (a  jury  having  been 
expressly  waived  by  both  parties  in  open  court,)  after 
hearing  the  proofs  and  allegations  of  the  parties^  be  found 
the  following  facts : 

Firgt,  That  the  defendant  purchased  of  the  plaintiff  in  the 
year  1859, 34  -Hi  cords  of  stone  near  Bome^  Oneida  county, 
for  which  he  agreed  to  pay  the  suni  and  price  of  9 100. 

Second.  That  in  the  y^ar  1857  the  defendant  paid  and 
advanced  for  the  plaintiff  at  his  request,  the  sum  of 
$32.09. 

Third.  That  in  the  year  1858  the  said  plaintiff,  defend- 
ant,  De  Witt  C.  Stephens  and  one  Truesdell,  were  equally 
interested  in  a  bid  for  work  on  the  Seneca  river  improve- 
ment; that  the  said  bid  was  made  out  in  the  name  of  the 
plaintiff;  that  after  the  bid  was  made,  the  plaintiff,  de- 
fendant, Stephens  and  Truesdell,  sold  out  said  bid  to  one 
Harroun  for  $400,  receiving  his  note  therefor— one  quarter 
of  said  note  and  the  avails  thereof  belonged  to  each  of  said 
four  parties ;  that  after  the  said  note  was  received  from  Har- 
roun, by  an  agreement  and  arrangement  between  the  said 
plaintiff  and  the  defendant,  Stephens  and  Truesdell,  the 
same  was  left  with  the  plaintiff  for  collection,  one  quarter 
of  the  proceeds  of  said  note  to  be  paid  over  to  Stephens, 
and  one  quarter  to  Truesdell,  and  one  quarter  to  Bennett, 
when  collected ;  that  about  the  month  of  April,  1859,  the 


ONONDAGA— APiai4,  1869.  365 


Woodworth  #.  Bennett. 


plaintiff  collected  the  fall  amount  of  said  note,  and  out  of 

4 

the  avails  thereof  paid  orer  to  said  Stephens  IllOO,  the 
amount  of  the  proceeds  of  said  note  belonging  to  him^  and 
also  paid  over  to  said  Truesdell  (100,  the  amount  of  the 
proceeds  of  said  note  belonging  to  him,  but  he  did  not  pay 
oyer  the  $100  collected  on  said  note  belonging  to  said 
Beiyietty  but  promised  and  agreed  tcf  and  with  said  Ben- 
nett to  pay  the  same  and  apply  the  same  on  their  deal  in 
the  settlement  thereof. 

The  plainti£^  upon  the  settlement  of  the  case,  requested 
the  judge  to  find  the  following  facts^  and  the  judge  found 
according  to  said  request : 

Firit,  That  there  was  an  agreement  in  the  nature  of  a 
copartnership  made  between  the  plaintiff,  defendant,  Ste- 
phens and  Truesdell,  in  relation  to  the  proposal  made  by 
the  plaintiff*  for  the  Seneca  river  improvement,  a  part  of 
the  Oswego  canal,  in  the  fall  of  1858. 

SecancL  That  such  agreement  was  secret  and  not  gener- 
ally known. 

Third.  That  Charles  Truesdell  was  then  an  engineer,  and 
acting  in  that  capacity,  upon  the  New  York  state  canals. 

Fourth.  That  the  proposal  for  such  public  work  was 
made  in  the  plaintiff's  name  alone. 

Fifth.  That  the  defendant  Bennett  and  D.  W.  C.  Ste- 
phens signed  said  proposal  as  the  plaintiff's  sureties. 

Sixth.  That  there  was  an  agreement  made  between  them 
and  Harroun  that  they  should  withdraw  their  claim  for 
s&id  public  work  and  sell  the  bid  to  Harroun. 

Seventh.  That  the  defendant,  Bennett^  personally  as- 
sisted in  the  negotiation  and  sale  to  Harroun. 

From  the  foregoing  facts  the  judge  found  and  decided, 
as  conclusions  of  law,  that  although  the  relinquishment 
of  the  bid  by  Willard  H.  Bennett,  Samuel  Woodworth, 
De  Witt  C.  Stephens  and  Charles  Truesdell,  and  their 
sale  to  Elliott  Harroun  for  the  consideration  of  IKOO,  was 
illegal,  and  contraiy  to  public  policy  and  void,  yet,  that 
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when  Harroun  gave  his  note  to  them  for  the  payment  of  the 
same  .for  their  joint  and  equal  benefit,  and  the  same  was 
afterwards  paid  to  Samuel  Woodworth,  he  could  not  set 
up  the  illegality  of  the  transfer  of  the  bid  to  Harroun  to 
avoid  the  payment  of  one  fourth  thereof  to  Bennett,  the 
defendant  in  this  action. 

He  further  found  and  decided  that  the  defendant*  was 
entitled  to  recover  of  and  from  the  plaintiff  the  sum  of 
$32.09,  and  interest  since  1857,  and  the  further  sum  of 
9100,  collected  as  aforesaid,  and  interest  since  the  year 
1859,  less  the  sum  of  9100  for  said*  stone,  and  interest 
thereon  since  the  year  1859,  making  a  balance  of  $57.06, 
for  which  sum,  with  interest  from  date,  judgment  was  or- 
dered, with  the  costs  of  the  action  in  favor  of  the  defendant. 

O.  F.  Bichnellj  for  the  appellant  I.  The  transaction,  as 
found  by  the  court,  shows  three  separate  and  distinct  con- 
tracts. 1st.  The  contract  of  copartnership,  or  the  contract 
that  the  plaintiff,  the  defendant,  Stephens  and  Truesdell 
should  be  jointly  interested  in  the  plaintiff's  proposal  for  the 
Seneca  river  improvement  and  its  proceeds.  2d.  The  con- 
tract between  the  partnership  and  Harroun  by  which  the 
bid  was  relinquished  and  sold  to  Harroun.  3d.  The  con- 
tract implied  by  law  on  the  plaintiff's  part  to  pay  the  de- 
fendant all  the  moneys  belonging  to  the  defendant,  that 
were  received  by  the  plaintiff,  or  the  weaker  contract,  as 
found  by  the  court,  that  the  plaintiff  promised  to  pay  one 
fourth  part  of  the  Harroun  note  to  the  defendant,  and 
apply  the  same  on  their  deal. 

n.  The  court  found  and  decided  as  matter  of  law,  that 
the  first  contract — ^the  agreement  of  copartnership  between 
the  plaintiff,  the  defendant,  Stephens  and  Truesdell — ^was 
illegal,  and  not  capable  of  being  enforced  between  the 
parties  to  the  same.  There  is  but  one  question  on  this 
appeal,  and  that  is,  Will  the  courts  enforce  the  obligations 
of  an  illegal  partnership  between  its  members?    The 
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agreement  between  the  plaintiff,  the  defendant  and  Trues- 
dell,  to  make  the  proposal  for  the  Seneca  river  improve- 
ment in  the  plaintiff's  name  alone,  and  share  the  profits 
thereof,  was  illegal,  made  in  contravention  of  the  statutes 
of  this  state^  imposing  certain  conditions,  and  restrictions 
npon  such  proposals  for  public  work  upon  the  New  York 
state  canals,  and  that  those  statutes,  if  not  in  express 
words,  yet  by  plain  implication  and  manifest  intention, 
prohibit  such  a  transaction  as  the  defendant  sets  forth  and 
proves  as  the  basis  upon  which  his  counter-claim  rests. 
K  the  respondent  be  permitted  by  this  court  to  recover 
one  fourth  part  of  the  Harroun  note,  then  this  court  must 
enforce  an  illegal  partnership  agreement,  because  it  is  only 
through  and  by  virtue  of  such  an  illegal  agreement  that 
the  respondent  asserts  his  claim.    Though  the  relinquish- 
ment by  the  plaintiff'  of  his  proposal  to  Harroun,  conceded 
to  be  illegal,  was  not  such  an  illegality  as  would  preclude  a 
member  of  a  legally  constituted  partnership  to  recover 
from  his  copartner  a  share  of  the  avails  of  such  illegal 
relinquishment  received  by  such  copartner,  yet  when  the 
partnership  is  an  illegal  partnership ;  when  the  law  pro- 
hibits  the  members  thereof  from  forming  such  a  partner- 
ship ;  when  all  are  equally  guilty  of  violating  the  law  and 
are  participants  in  such  violation,  then  such  partnership 
is  illegal,  and  the  maxim  prevails  when  an  action  is  brought 
to  enforce  the  partnership  agreement,  potior  est  conditio 
defendentia. 

UL  It  is  also  conceded  by  the  defendants  attorney  and 
found  by  the  court,  that  the  relinquishment  of  the  bid  and 
the  sale  to  Harroun  for  $400  was  illegal,  contrary  to 
public  policy,  and  void.  This  bemg  conceded,  no  argu- 
ment is  required  upon  this  point,  and  the  case  of  Sharp  v. 
Wright  and  McDonald,  (35  Barb.  236,)  settles  the  question 
that  such  relinquishment  was  illegal,  contrary  to  public 
policy^  and  void. 
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TV.  The  contract  implied  by  law  that  the  plaintiff  is 
bound  to  pay  the  defendant  all  moneys  received  by  him, 
that  legally  belonged  to  the  defendant,  or  the  express  con- 
tract that  the  plaintiff  would  pay  the  defendant  one  fourth 
part  or  the  Harroun  note  or  apply  it  on  their  deal,  rests 
wholly  upon  the  legality  of  the  transaction.    If  there  were 
no  legal  obligation  on  the  part  of  the  plaintiff  to  pay  the 
defendant  one  fourth  part  of  the  Harroun  note,  his  express 
promise  is  without  consideration,  is  a  mere  naked  promise 
and  without  validity.    If  the  whole  $400  received  by  the 
plaintiff  for  the  sale  and  withdrawal  of  his  proposal  be- 
longed solely  to  the  plaintiff,  as  all  the  papers  show  that 
it  did,  then  there  is  no  consideration  for  such  promise,  and 
if  it  appear  that  the  defendant  can  claim  only  one  fourth 
part  of  the  Harroun  note  through  an  illegal  .and  void 
agreement  of  partnership,  then  the  plaintiff's  promise  to 
divide,  pay  or  apply  afterwards  upon  their  deal  is  of  no 
force  or  validity,  and  the  finding  by  the  court,  that  the 
plaintiff  ^^  promised  and  agreed  to  and  with  the  defendant 
to  pay  the  same  and  apply  the  same  on  their  deal  on  the 
settlement  thereof,  amounts  to  nothing,  only  so  far  forth 
as  it  rests  upon  an  obligation  which  the  law  will  enforce. 
If  the  promise  had  been  in  writing — ^if  the  plaintiff  had 
given  the  defendant  his  note  or  his  bond — ^it  could  not  be 
collected  by  the  defendant  if  the  transaction  were  illegaL 
(Brown  v.  TarkinfftaUy  3  Wali.  377.    Steers  v.  LashUt/y  6  Term 
JRep.  61.     Broum  v.   Turner ^  7  id,  630.     Pole  v.  ffarrobin, 
9  JEaety  416,  n.    Paxton  v.  Pophantj  Id.  408 ;   ShackeU  v. 
Mosierj  2  Bing.  N.  O.  646.    Duvergier  v.  FellowSy  5  id.  348. 
Gray  v.  Hooi^  4  Comst  449.)    The  express  promise  is 
equally  tainted  with  the  illegality  as  the  i'lmplied  promise. 
(See  DeBegnii  v.  Armisteady  10  Bing.  107 ;  Bibbana  v.  Ouchet^ 
1  Bo%.  ^  P%d.  265 ;  Aubert  v.  Maze,  2  id.  371 ;  Fieher  v. 
Bridgesy  Z  EL  ^  Black.  642 ;  3  Bob.  ^  Pul  252,  n. ;  SmUh 
V.  Ware^  13  John.  259.) 


ONOlirDAGA— APRIL,  1869.  369 


Woodworth  «.  Bennett. 


V.  The  contract  of  copartnership  between  the  plaintiff, 
the  defendant,  Stephens  and  Traesdell  was  illegal,  con- 
trary to  public  policy,  made  in  contravention  of  the  stat- 
utes of  this  state,  and  not  capable  of  being  enforced 
between  the  parties  to  the  same.  {Armitrang  v.  Arm^ 
%trongj  3  Mylne  ^  Keen^  45.'  Fraser  v.  Billj  1  McQi^enj 
392.  Ghriiwold  v.  WaddingUmy  16  John.  438.  WiUiami  y. 
Jonesy  5  Bam.  ^  Oress.  108.  Edmanion  v.  JDaviij  4  JE$p. 
14.  O'Connor  v.  BradsJkflVf,  5  Ex.  882.  OtUey  v.  Browne^ 
I  Baa  ^  BeaUjf,  360.  3  N.  T.  Stat,  at  Large,  163,  184. 
The  People  v.  Utica  Inwrance  Oompanify  15  John.  380,  381. 
Tounek  v.  SaU,  4  ^.  ¥.  Rep.  144,  145.  2  B.  S.  Edm.  ed. 
696,  §  39.  1  Ke7i£e  Com.  9th  ed.  525.  Gfriffith  v.  WeUs^ 
3  Denio,  226.  Stradling  v.  Morgan,  PUnod.  2069.  l^t^e  iiM. 
(7a.  V  Meehameg'  Ins.  Ob.,  7  Tr(0m2.  31.  People  v.  Draper, 
15  iT.  r.  J2^.  558.  WUkmon  v.  ^(2am»,  1  Fe«€y  ^  £.  466. 
Norton  v.  Por^  Jaeksony  ^e.  17  £ari.  404.  Ob97u2en  v.  An- 
dereon,  6  Term.  i!^.  723.  Sarria  v.  Biuamd%,  12  How.  U.  S. 
79.  Jmwtrcmi^r  v.  Lewis,  4  ifoor^  (£  SooU,  1.  A  (7.  2  Camp, 
d  Mees.  284.  3  Mgl  dk  Keen,  45.  &i>r<209i  v.  Eouden,  12 
OZorA  ^  Fm.  237.  ^w%  y.  Osbaldiston,  2  ilfy2.  (£  O^o^. 
S3.  DeBegnis  y.  AmUs^d,  10  £»n^.  107.  ^oofi  v.  JTix^- 
j<>fi,  6  Term  £fp.  405.  ExparU  Btdmer,  13  Fe^,  313. 
Mitchell  v.  OiMriitfm^,  2  J7.  Black.  379.  SuUivan  y.  Oreaves^ 
6  2Vn9i  £«j>.  406,  n.  Jrn(?tcr2e«  y.  Houghton,  11  Fea^,  168. 
Everett  y.  Blackburn,  2  ;S(arA:.  66.)  These  cases,  being  de- 
cisions where  different  prohibitory  statutes  have  come  in 
question,  establish  the  principle  that  partnerships  ^re 
illegal  when  the  members  thereof,  in  the  formation  of  such 
partnership,  agree  to  violate  and  do  violate  the  spirit  and 
policy  of  public  statutes.  And  most  of  the  prohibitory 
statutes  referred  to,  require  an  affidavit  to  be  made  by  the 
parties  interested,  in  tenor  and  effect  similar  to  that 
required  by  the  statutes  of  this  state  to  be  affixed  to  pro- 
posals for  public  work. 
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VX  The  agreement  in  the  nature  of  a  copartnership  be- 
tween the  plaintiff^  the  defendant,  Stephens  and  Traesdell, 
was  also  illegal,  because  Truesdell  was  an  engineer.  The 
statutes,  (3  N.  T.  Stat,  at  Large,  184,  §  11,  and  3  id.  163,) 
among  other  officers  prohibit  engineer?  being  interested 
in  any  contract  on  the  canals,  either  in  their  own  names 
or  in  the  name  of  any  other  person,  either  as  a  contractor^ 
surety,  or  otherwise,  and  prohibits  them,  either  directly  or 
indirectly,  deriving  any  benefit  fropi  the  ordinary  or  extra- 
ordinary expenditures  on  the  canals  beyond  their  estab- 
lished compensation.  The  court  has  found  th^t  Truesdell 
was  an  engineer,  and  acting  in  that  capacity  upon  the 
canals,  and  that  he,  with  the  plaintiff,  the  defendant  and 
Stephens  formed  the  copartnership.  The  statutes  above 
cited  prohibit  this,  and  this  makes  the  partnership  illegal. 
The  partnership  between  the  plaintiff,  the  defendant,  Ste- 
phens and  Truesdell,  was  illegal,  because  Truesdell  was*  an 
engineer.  Truesdell  did  not  want  to  sign  the  papers;  be- 
cause he  was  an  engineer.  All  the  parties  knew  that  Trues- 
dell's  connection  with  them  was  in  violation  of  the  law,  and 
his  name  must  not  appear  in  the  papers.  This  alone  shows 
a  conspiracy  to  violate  the  law,  and  puts  an  end  to  the 
defendants'  counter-claim.  {See  Hall  v.  Franklin^  3  Mee$. 
^  Welsh.  259 ;  OUley  v.  JBrowney  I  Ball  ^  Beaty,  360 ;  TTfl- 
Uams  V.  J(mes^  5  Bam  ^^Oresi.  108;  Sbpkinaan  v.  Smithj 
1  Bing.  13 ;  QiljiUan  v.  Henderson,  2  Clark  ^  Fin.  1 ;  Tench 
V.  Boberts.  6  Mad.  145;  OiOow  v.  LilUe,  1  Bing.  N.  0.  695.) 

Vn.  There  is  a  distinction  between  enforcing  illegal 
contracts  and  enforcing  a  claim  to  moneys  which  have 
arisen  from  such  contracts.  K  there  were  no  other  illegal 
contract  in  this  case  than  the  contract  between  Woodworth 
and  Hairoun  in  relation  to  the  sale  and  relinquishment  of 
the  proposal  for  the  Seneca  river  improvement,  then  there 
would  be  great  force  in  the  position  that  such  illegal  con- 
tract is  complete  and  ended ;  that  there  was  nothing  ille- 
gal in  Harroun  paying  the  $400  note  to  Woodworth, 
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thoagh  he  could  not  be  compelled  legally  to  pay  it, 
and  nothing  illegal  in  Woodworth  receiving  the  money. 
Therefore  if  one  fourth  part  of  the  Harronn  note  legally 
belonged  to  Bennett,  Woodworth  muflt  pay  it  over ;  he 
cannot  take  advantage  of  the  illegality  between  himself 
and  Harroun,  which  is  complete  and  ended;  to  retain  the 
money  he  has  received ;  and  a  judgment  that  Bennett  is 
entitled  to  recover  from  Woodworth  one  fourth  part  of 
the  Harroun  note,  does  not  enforce  the  illegal  contract 
between  Woodworth  and  Harroun.  But  in  this  case,  to 
permit  Bennett  to  recover  from  the  plaintiff  one  fourth 
paart  of  the  Harroun  note,  he  must  establish,  as  his  foun- 
dation, a  partnership  between  the  plaintiff,  defendant, 
Stephens  and  Truesdell,  and  if,  while  establishing  such 
partnership,  he  shows  that  such  partnership  is  illegal,  then 
he  cannot  recover,  because  the  courts  will  not  enforce  an 
illegal  partnership  agreement,  and  that  which  is  sought 
to  be  enforced  in  this  case  is  a  promise  implied  by  law,  or 
expressly  made  by  one  member  of  an  illegal  partnership 
to  divide  the  plunder  resulting  from  the  illegal  combina- 
tion. The  finding  and  decision  of  law  and  the  exceptions 
thereto  were  not  inserted  by  the  appellant,  and  do  not 
accord  with  his  theory  of  this  case.  There  is  no  principle 
of  \kw  better  settled  than  this,  that  the  courts  will  not  en- 
force illegal  contracts ;  but  it  money  has  been  paid  to 
an  agent  for  the  use  of  his  principal,  the  legality  of  the 
transaction  of  which  the  money  is  the  fruit,  does  not 
affect  the  right  of  the  principal  to  recover  it  out  of  the 
agent's  hands.  The  illegal  contract  being  ended,  the 
agent,  whose  liability  arises  solely  from  the  fact  of  having 
received  the  money  for  another's  use,  can  have  no  pre- 
tense to  retain  it  ,If  A  lend  B  a  sum  of  money,  B  cannot 
withhold  payment  by  showing  that  A  acquired  the  money 
illegally,  and  when  a  third  party  pays  money  to  B,  as  the 
money  of  A,  and  with  instructions  to  B  to  deliver  it  to  A, 
it  is  immaterial  to  B  whether  th^  money  arose  from  an 
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obligatory  or  a  void  and  illegal  contract  {See  Tenant 
v.  Mliott,  1  Ba9.  dk  Pul  3 ;  Fanner  v.  BmseU^  Id.  296 ; 
MerrUt  v.  MiUardy  5  Bosw,  649;  Murray  v.  Vander^ 
hot,  89  Barb.  141 ;  Alvard  v.  Latham,  31  id.  295 ;  Arm- 
strong V.  2\>for,  11  Wheat.  258 ;  MeBlair  v.  flWit,  17  -ffow. 
IT.  8.  232 ;  ^fTlowwon  v.  Thamaanf  7  F^wy  470 ;  Simpnm  v. 
J?fow,  7  Taun^.^  246.)  "Without  multiplying  cases,  it  clearly 
apears  that  the  courts  will  not  enforce  illegal  contracts, 
but  will  permit  a  recovery  of  the  fruits  of  an  illegal  con- 
tract where  the  parties  to  the  action  are  not  participants 
in  the  illegal  contract,  and  where  the  liability  does  not 
arise  from  the  illegal  contract  itself,  but  is  collateral  to 
and  independent  of  it  The  principle  which  governs  the 
decisions  in  Tenant  v.  Elliot  and  Farmer  v.  Bu9teU,  is 
most  clearly  defined  in  the  latter  case,  where  the  court 
sent  back  the  case  for  a  new  trial  to  ascertain  whether  the 
defendant  was  a  participant  in  the  illegal  contract,  and  has 
no  application  to  the  case  in  hand.  Strange  as  it  may 
seem  in  morals,  yet  in  the  kw  governing  this  peculiar  sub- 
ject— ^law  not  based  upon  the  rights  of  the  parties,  but 
adopted  for  the  protection  of  the  courts — ^none  but  a  par- 
tieipator  in  the  offense  is  permitted  to  suggest  the  impurity  of 
the  transaction  for  the  consideration  of  the  court  and  thus 
incidentally  avail  himself  of  the  rule.  To  go  further  than 
this  would  be  impracticable,  and  would  outlaw  all  prop- 
erty dishonestly  obtained,  effectually  preventing  its  ever 
forming  the  valid  consideration  for  a  promise,  either 
expressed  or  implied,  and  involve  the  court  in  an  endless 
task  of  ascertaining  and  determining  the  rectitude  of  the 
means  by  which  all  properly  had  been  attained.  While 
in  go\ng  so  far  the  court  protects  its  purity  and  dignity 
by  refusing  to  sit  as  umpire  among  thieves  and  to  distri- 
bute their  plunder  according  to  the  terms  of  their  con- 
federacy. In  Tenant  v.  FUiotty  the  broker,  who  was  no 
party  to  the  offense  by  which  the  money  was  obtained, 
was  compelled  to  pay  over  the  money  he  had  received  to 
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another's  use,  while  in  this  case  the  court  is  asked  by  one 
partner  in  an  illegal  combination  and  confederacy  to  ap- 
portion the  gains  of  an  illegal  partnership  among  its  mem- 
bers^ or  to  let  the  law  raise  an  nndefiled  promise  from  a 
corrupt  agreement  It  may  even  be  conceded  that  the  law 
as  adjudged  in  Faikney  v.  Bet/nouSy  (4  Burr.  2069,)  and  in 
Petrie  v.  Sannayy  (3  T.  B.  418,)  to  be  sound  and  unques- 
tionable, which  adjudges  that  a  bond  given  for  a  share  of 
moneys  illegally  obtained,  after  the  offense  was  committed 
and  the  illegality  ended,  may  be  enforced  in  a  court  of 
law.  And  it  may  even  be  conceded  that  a  promissory 
note,  which  imports  a  consideration  and  jmma  facie  sus- 
tains a  recovery  without  resort  to  the  illegality  out  of 
which  it  arose,  may  be  enforced,  though  the  preponder- 
ance  of  authority  is  unquestionably  against  both  propo- 
sitions, {lAghtfoot  V.  Tenanty  1  B09.  d  Puly  551 ;  Gaslight 
Co.  V.  Turnery  5  Bing.  666;  Carman  v.  Brioty  3  Bam. 
&  Aid.  179  ;  McKinnell  v.  Bobinaony  3  Meei.  dk  Web.  434 ;) 
for  this  case  steers  entirely  clear  of  these  questions,  in  this, 
that  here  both  the  express  promise  and  that  which  would, 
but  for  the  illegality,  be  implied  by  law,  depend  upon  and 
arise  directly  out  of  the  illegality  itself,  and  which  is  their 
only  source  of  consideration  and  support.  K  the  agree- 
ment between  the  plaintiff  and  Harroun  took  place  as  the 
plaintiff  states  it,  and  if  the  agreement  in  the  nature  of  a 
partnership  were  legal  and  capable  of  being  enforced,  then 
the  defendant  ought  to  recover  one  fourth  part  of  the 
Harroun  note,  and  the  appellant  is  willing  to  concede  as  a 
question  of  law,  that  where  there  is  a  legal  partnership 
and  that  partnership  engages  in  an  illegal  adventure  from 
which  gain  or  profits  arise  for  the  partnership,  and  one  of 
the  partners  receives  these  gains  or  profits,  he  must 
account  to  his  partners;  he  cannot  retain  what  he  has 
received  on  the  ground  that  it  was  the  fruit  of  an  illegality 
between  the  partnership  and  another.  But  if  the  trans- 
action between  the  plaintiff  and  Harroun  took  place  as 
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the  defendant  states  it,  then  the  defendant  was  a  parti€ep$ 
erminiB  in  the  illegal  transaction  between  the  plaintiff  and 
Harroun,  and  under  the  cases  cited  cannot  reqover.  Above 
all,  the  defendant  cannot  recover  one  fourth  part  of  the 
Harroun  note,  when  the  agreement  of  partnership  and  the 
partnership  itself,  upon  which  he  relies  as  the  foundation 
of  his  claim,  was  illegal,  in  violation  of  law,  and  in  fact 
void  and  no  partnership. 

Yin.  The  defendant,  when  he  signed  the  plaintiff's 
proposal  as  one  of  his  sureties,  and  took  it  to  the  engi- 
neer's office  and  presented  it  to  the  contracting  board, 
became  estopped  from  coming  into  a  court  of  justice  and 
claiming  that  he  was  a  principal.  He  held  oat  to  the 
canal  officers  and  the  world  that  the  plaintiff  alone  was 
the  principal ;  that  with  him  the  contract  for  the  work 
should  be  made.  By  signing  as  surety,  he  agreed  with 
the  plaintiff'  and  with  the  canal  officers  that  Woodworth 
alone  was  interested  in  the  proposal,  and  the  plaintiff  says, 
^^  Before  the  bid  was  made  out  Bennett  and  Stephens  con- 
cluded to  sign  my  proposal  as  sureties  for  me  and  let  me 
bid  alone  for  the  work,  which  I  did."  {Sinclair  v.  Jack- 
sofif  8  CoweUj  586.  Demeyer  v.  Leggy  18  Barb,  20.  Torrey 
V.  BarJz  of  Orleans,  9  Paige,  659.) 

John  Snow,  for  the  respondent.  The  judgment  should 
be  affirmed  for  the  following  reasons  : 

I.  Although  Harroun  may  have  had  a  good  defense  to 
the  $400  note,  by  reason  of  the  illegality  of  the  original 
bid  and  the  sale  thereof,  he  did  not  avail  himself  of 
that  defense,  but  paid  over  the  money.  This  gives  the 
plaintiff  no  right  to  retain  the  $100  belonging  to  Bennett 
The  case  stands  precisely  the  same  as  if  Bennett  had  been 
solely  interested  in  the  bid  and  sale  thereof,  and  the  $400 
had  been  paid  to  Woodworth  as  Bennett's  agent.  It  could 
hardly  be  claimed  that  Woodworth  could  retain  the  $400 
of  Bennett's  money,  because  it  had  been  paid  on  an  ille- 


ONONDAGA— APEIL,  1869.  575 


Woodworth  «.  Bennett. 


gal  contract.  The  sale  of  the  bid  was  executed  and  monej^ 
paid  over.  (Tenant  v.  Elliott^  1  Bob.  ^  Pul  3,  and  Far- 
mer  v.  JRusMeUy  Id.  296,  referred  to  and  approved  in  9  Wend. 
175.)  Kone  of  the  authorities  cited  by  the  plaintiff  reach 
this  case,  but  they  repeatedly  cite,  with  approval,  the  above 
cases  in  1  Bos.  ^  Pul.  which  in  principle  are  the  same  as 
the  case  at  bar. 

n.  Before  and  after  the  money  was  paid  it  was  expressly 
understood  and  agreed  between  the  plaintiff  and  the  de- 
fendant that  the  $100  should  be  turned  on  the  other  deal 
between  them.  After  such  application  of  the  money,  it 
was  out  of  the  power  of  Woodworth  to  overturn  such 
application  and  charge  Bennett  with  the  indebtedness 
upon  which  the  $100  had  already  been  applied.  The 
original  contract  of  sale  was  executed  and  placed  beyond 
the  reach  of  the  court,  even  had  it  been  an  illegal  con- 
tract The  defendant  was  in  no  manner  compelled  to 
resort  to  the  original  bid  or  the  sale  to  Harroun,  to  uphold 
the  claim  to  this  $100  of  his  own  money,  which  had  come 
into  Woodworth's  hands. 

in.  The  whole  question  has  been  passed  upon  at  gen- 
eral term,  and  it  is  the  well  settled  practice  of  this  court 
that  the  general  term  will  not  overrule  its  own  decision 
upon  a  question,  but  leave  the  party  to  his  remedy  by 
appeal  to  the  Court  of  Appeals. 

By  the  Courtj  Bacok,  J.  This  is  the  second  time  this 
case  has  been  before  this  court,  upon  substantially  the 
same  state  of  facts.  The  only  point  presented  is,  whether 
the  $100  which  had  been  paid  by  one  Harroun  to  the 
plaintift^  for  the  use  and  benefit  of  the  defendant,  sliould 
be  allowed  as  a  set-off  to  the  claim  proved  by  the  plaintiff 
in  this  suit.  On  the  first  trial,  before  a  referee,  he  dis- 
allowed this  claim,  and  reported  in  favor  of  the  plaintiff 
Upon  an  appeal  to  this  court,  the  judgment  was  reversed, 
and  a  new  trial  ordered ;  and  the  point  seemed  to  us  then  so 
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clear,  and  the  error  so  manifest,  that  the  reversal  was  made 
substantially  upon  the  argument,  and  no  written  opinion 
was  prepared.  The  new  trial  topk  place  at  the  circuit, 
before  Justice  Morgan,  and  he  has  rendered  a  judgment 
for  the  defendant  following  the  opinion  of  the  general 
term,  from  which  judgment  the  plaintiff  has  now  taken  au 
appeal,  and  submits  the  case  to  our  farther  consideration. 
It  is  not  the  custom  of  this  court  to  hear  a  re-argument 
in  a  case  where  its  judgment  has  been  deliberately  given 
and  announced,  and  we  should  not  be  justified  in  depart- 
ing from  that  rale  in  this  case,  but  for  the  fact  that  we 
rendered  the  judgment  without  accompanying  it  with  the 
reasons  upon  which  it  was  founded,  and  out  of  deference, 
in  part,  to  the  elaborate  argument  of  the  counsel  for  the 
plaintifl^  and  the  great  earnestness  and  evident  sincerity 
with  which  his  views  are  urged. 

The  fiacts  so  found  by  the  judge,  present  the  following 
case.  The  plaintiff  and  defendant,  together  with  Stephens 
and  Truesdell,  (the  latter  of  whom  was  an  engineer  on  the 
canals,)  had  sold  out  a  bid  for  some  public  work  on  the 
canal  to  one  Harroun,  who  gave,  upon  such  purchase,  his 
note  for  $400  to  the  plaintiff,  one  quarter  of  which  was  to 
be  paid  to  each  of  the  said  four  parties.  The  note  was 
duly  paid  to  the  plaintiff  and  he  paid  over  to  Stephens  and 
Truesdell,  respectively,  their  shares,  retaining  his  own, 
but  refused  to  pay  the  (100  to  the  defendant,  agreeing, 
however,  to  apply  the  same  upon  their  mutual  dealings 
when  they  should  come  to  a  settlement  It  is  this  (lOO 
which  forms  the  subject  of  the  set-off  claimed  in  this  case, 
and  the  judge,  as  a  conclusion  of  law  from  these  facts, 
finds  that  although  the  sale  of  the  bid  was  illegal  and  void, 
yet  that  when  Harroun  gave  his  note  on  that  consideration 
and  tor  the  benefit  of  all  the  parties,  and  afterwards  paid  it 
to  the  plaintiff,  he  could  not  set  up  the  illegality  of  the  sale 
of  the  bid  to  Harroun,  to  avoid  the  payment  of  the  one 
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fourth  thereof  to  the  defendant^  and  the  set-off  was  conse* 
quently  allowed. 

The  coansel  for  the  plaintiff  expends  a  large  amount  of 
labor  and  learning  to  prove  that  the  contract  of  partner- 
ship between  the  plaintiff,  the  defendant,  Stephens  and 
Truesdell  was  illegal,  contrary  to  public  policy,  and  made 
in  contravention  of  the  statutes  of  the  state,  and  therefore 
incapable  of  being  enforced  between  the  parties  to  the 
same.  The  counsel  might  have  saved  himself  this  unne- 
cessary expenditure  of  strength,  because  the  decision  of 
the  case  proceeds  upon  a  concession  of  the  entire  illegality 
of  that  transaction.  Nothing  is  clearer  than  that,  being 
so,  it  could  not  have  been  enforced  between  the  immediate 
parties ;  that  is  to  say,  Harroun  could  have  successfully 
resisted  the  payment  of  the  note,  and  the  defense  of  the 
illegality  of  the  transaction  out  of  which  the  note  arose, 
would  have' been  a  perfect  defense  to  an  action  brought  to 
collect  it  But  this  he  failed,  or  did  not  choose  to  do.  If 
there  was  to  be  '^  honor  among  thieves,"  he  proposed  to 
maintain  his  to  the  extent  of  paying  what  he  had  agreed 
to  pay,  leaving  the  plaintiff  to  distribute  the  spoil  rateably 
among  those  entitled  to  it  Having  done  this,  the  part- 
nership was  functus  officio — ^it  had  accomplished  its  whole 
work,  and  nothing  remained  to  be  done  to  carry  out  its 
objects,  or  further  its  designs.  Thenceforth  the  plaintiff 
became  a  mere  depositary  of  the  money  for  the  benefit  of 
those  entitled  to  share  in  it,  among  whom  was  the  defend* 
ant  It  was,  in  effect,  money  had  and  received  to  the  use 
of  the  defendant,  and  which  the  plaintiff,  in  addition  to 
his  original  obligation  as  substantially  a  stakeholder,  had 
promised  to  pay  to  the  defendant  He  cannot  be  permit- 
ted to  escape  from  this  obligation  upon  the  plea  that  he 
received  this  money  as  the  fruit  and  result  of  an  illegal 
transaction ;  and  being  himself  in  that  transaction  partieeps 
crmini$  with  the  defendant,  the  latter  has  no  better  stand- 
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ing  than  he,  and  is  not  entitled  to  reclaim  the  money  thns 
paid  to  the  plaintiff  for  his  use. 

It  seems  indeed  somewhat  of  a  solecism  in  morals  that 
no  one  bat  a  participator  in  the  offense  shall  be  permitted 
to  avail  himself  of  the  illegality  of  a  transaction,  for  his 
protection  from  responsibility  in  respect  to  it,  bat  such  is 
the  undoubted  rule  when  the  transaction  itself  is  directly 
in  issue  and  is  sought  to  be  enforced.  The  courts  have 
adopted  this  rule  in  part' for  their  own. protection,  and  to 
avoid  being  obliged  to  play  the  role  of  an  umpire  among 
felons,  and  aid  one  knave  at  another's  expense,  and  for 
the  benefit  of  him  who  equally  comes  into  court  with 
soiled  garments  and  unwashed  hands.  Bat  to  go  farther 
than  this,  and  to  hold  that  after  the  illegal  contract  has 
been  fully  performed,  and  no  aid  /is  sought  to  uphold  and 
enforce  it,  a  party  who  has  received  money  paid  in  execu- 
tion of  the  contract  for  the  benefit  of  another,  shall  be 
allowed  to  fall  back  on  the  illegality  of  the  original  trans- 
action to  screen  him  from  the  discharge  of  what  is  a  mere 
agency,  would  be  refining,  beyond  any  reasonable  degree, 
and  carrying  the  immunity  of  a  participant  in  such  prior 
illegal  transaction  to  a  needlessly,  fastidious  and  even 
romantic  extent. 

It  is  conceded  by  the  counsel  for  the  plaintiff  that.if 
money  has  been  paid  to  an  agent  for  the  use  of  a  principal, 
the  legality  of  the  transaction,  of  which  the  money  is  the 
fruit,  does  not  affect  the  right  of  the  principal  to  recover 
the  money  from  the  party  who  has  thus  received  it  That 
was  decided  as  long  ago  as  the  case  of  Tenant  v.  EUiotty 
(1  Bo9,  &  Pul  3,)  in  which  it  was  held  that  where  A  had 
received  money  to  the  use  of  B,  on  an  illegal  contract  be- 
tween B  and  0,  he  should  not  be  allowed  to  set  up  the 
illegality  of  the  contract  as  a  defense  in  an  action  brought 
by  B,  for  money  had  and  received.  The  decision  is  very 
brief,  but  it  is  expressed  in  the  nervous  language  and  with 
the   strong  good  sense  which  was  characteristic  of  Mr. 
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Justice  BttUer.  ^'Is  the  man/'  he  says,  ^^who  has  paid 
over  money  to  another's  use^  to  dispute  the  legality  of  tl|e 
original  consideration  ?  Having  once  waived  the  illegality, 
the  money  shall  never  again  come  back  to  his  hands.  Can 
the  defendant  then  in  conscience  keep  the  money  so  paid  ? 
For  what  purpose  should  he  retain  it  7  To  whom  is  he  to 
pay  it  over;  who  is  entitled  to  it  but  the  plaintiff?"  In 
this  opinion  Eyre,  Ch.  J.  concurred,  and  the  case  states 
the  defendant  took  nothing  by  his  motion. 

It  is  said  that  this  case  is  shaken,  if  not  overruled,  by 
the  case  o{  Farmer  v.  BtiueU  decided  by  the  same  court  in 
the  same  volume  of  Bos.  ^  Pul.  296.  So  far  from  this, 
the  court  recognize  fully  the  doctrine  of  Tenant  v.  JEUioUj 
but  a  doubt  being  suggested  by  two  of  the  judges  how  far 
the  defendant  was  implicated  in  the  transaction  out  of 
which  the  suit  arose,  it  was  sent  back  for  a  new  trial,  and 
nothing  more  is  heard  of  it,  save  in  a  note  at  the  foot  of 
the  case  it  is  said,  the  defendant  paid  the  money  into 
court,  satisfied,  doubtless,  that  he  could  not  succeed  in  his 
defense  even  if  he  could  have  proved  that  he  was,  as  sug- 
gested by  Chief  Justice  Eyre,  ^^  mixed  up  with  the  original 
contract."  BuUer  takes  occasion  to  say  that  the  case  could 
not  be  distinguished  from  Tenant  v.  EUiott^  and  in  rela- 
to  the  point  of  knowledge  and  participation  by  the  defend- 
ant, he  says  it  is  not  made  out  by  the  evidence,  ''  nor  in-' 
deed,"  he  adds,  ''if  it  had  been,  would  it  have  made  any 
difference  in  the  case  of  an  action  for  money  had  and 
received,  which  is  not  founded  on  the  illegal  contract,  but 
on  a  ground  totally  distinct  from  it  It  is  immaterial 
whether  the  money  were  paid  on  a  legal  or  illegal  contract. 
Here  the  money  having  been  paid  to  another  for  the  plain* 
tiff's  use,  the  illegal  contract  is  out  of  the  question."  This 
is  both  good  sense  and  good  morals,  and  applied  to  this 
case,  it  indicates  the  simple  duty  which  the  plaintiff  had 
to  perform,  to  wit,  to  pay  over  the  money  placed  in  his 
hands  as  a  mere  depositaiy  for  the  use  of  the  defendant, 
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and  to  which  neither  in  morals  nor  in  law,  could  the  plain- 
tiff assert  the  shadow  of  a  claim.  Whatever  refinements 
have  heen  attempted  in  some  more  recent  cases  to  do  away 
the  authority  of  these  early  decisions,  they  have  not 
attained  a  standing  to  which  we  are  compelled  to  yield. 
On  the  contrary,  in  the  veryrecent  case  of  Merritt  v.  Mil- 
lardy  in  the  Court  of  Appeals,  (not  yet  reported,)  the  doc- 
trine of  BuUer  is  re-affirmed  and  applied  to  a  case  in  its 
general  features  very  similar  to  the  one  before  us.  The 
case  was  this.  The  plaintiff  Merritt  and  one  Brewster, 
had  liens  upon  some  real  estate  which  was  about  to  be 
sold  on  the  foreclosure  of  a  prior  mortgage.  Millard,  the 
defendant,  was  acting  as  the  attorney  for  Brewster,  when 
the  latter  agreed  through  him  to  pay  9500,  if  Merritt  would 
not  bid  at  the  sale.  Acting  on  this  agreement  Merritt 
omitted  to  bid,  and  Brewster  was  enabled  to  secure  the 
property  without  competition.  Subsequent  to  the  sale, 
and  to  carry  out  his  agreement,  he  paid  $500  to  the  de- 
fendant for  the  benefit  of  Merritt,  who,  upon  application 
by  Merritt,  refused  to  pay  it  over,  and  in  the  action  brought 
to  recover  it,  set  up  the  illegality  of  the  contract  of  Brew- 
ster as  a  defense,  claiming  as  he  did  upon  the  trial,  and  on 
the  argument  in  the  Court  of  Appeals,  that  he  was  con- 
nected with  the  contract  between  the  plaintiff  and  Brew- 
ster, that  he  knew  the  object  of  Brewster  in  paying  over 
the  money  to  him  to  be  in  furtherance  of  the  illegal  con- 
tract between  them,  and  that  he  was  acting  on  behalf  of 
Brewster  to  complete  the  original  contract.  Conceding 
the  illegality  of  the  contract  made  by  Brewster  with  Mer- 
ritt to  prevent  competition  on  the  sale,  the  defense  was 
overruled,  and  judgment  was  given  against  the  defendant 
Millard,  and  on  appeal  to  the  Court  of  Appeals  it  was 
unanimously  affirmed.  An  extract  from  the  opinion  of 
Judge  Mason,  which  was  adopted  by  the  court,  will  indi- 
cate the  ground  of  the  decision,  and  show  that  the  princi- 
ples announced,  in  that  case  are  applicable  to^  and  govern 
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the  one  at  bar.  "Whenever,"  he  says,  ^'the  parties  have 
execnted  a  contract  for  illegal  purposes,  the  court  refuses 
its  aid  to  enable  either  party  to  disturb  it.  Brewster  could 
not  be  compelled  to  pay  this  money,  but  when  he  did  pay 
it  to  the  defendant  for  the  plaintiff's  use,  it  did  not  lie 
with  the  defendant  to  put  the  money  in  his  own  pocket, 
and  reftise  to  pay  it  over.  Brewster  had  the  right  to  waive 
the  defense  of  the  illegality  of  the  contract,  and  pay  the 
money,  and  when  he  had  done  so  and  placed  it  in  the  de- 
fendant's hands  upon  the  simple  trust  that  he  would  pay 
it  over  to  the  plainti£^  the  law  enjoins  that  duty  upon  the 
defendant,  and  will  not  permit  him  to  set  up  this  defense. 
If  the  money  had  been  paid  directly  by  Brewster  to  the 
plaintiff,  it  is  clear  that  upon  the  most  elementary  princi- 
ples of  law,  he  could  retain  it,  as  against  Brewster.  The 
money  in  that  case  would,  in  the  strictest  sense  belong  to 
him.  Does  it  not  equally  belong  to  him  when  paid  to 
another  for  him  7"  He  then  cites  in  support  of  these  views 
the  cases  of  Tenant  v.  ^ioUy  and  Fanner  v.  BtiSBeU,  thus 
indorsing  and  re-affirming  the  authority  of  those  cases,  and 
ffamilton  v.  Canfieldy  (2  Eall  526,)  and  Armstrong  v.  Toler, 
(11  Wheat.  258,)  and  adds:  "The  defendant's  liability 
arose  upon  the  receipt  of  the  money,  and  it  is  entirely 
separate  from  and  independent  of  the  illegal  contract."  It 
is  unnecessary  to  add  any  thing  beyond  this  by  way  of 
argument,  illustration  or  authority ;  for  the  principle  stated 
and  enforced  covers  the  whole  ground  of  the  attempted 
immunity  in  this  case,  and  drives  the  plaintiff  from  the 
covert  he  seeks  under  the  shadow  of  the  prior  consum- 
mated and  extinguished  illegal  contract 
The  judgment  should  be  affirmed. 


[OvovDAOA  Genbbal  Tbbx,  April  6,  1869.    Baeonf  ImUt^  MMm  and  Mlor- 
ftm,  Jojitioes.] 
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Under  the  act  of  congress  requiring  stamps  upon  written  agreements,  dtc  ap- 
proved June  30,  1864,  the  invalidity  of  an  instrument  not  stamped,  as  weU 
as  the  forfeiture  imposed,  is  made  to  depend  upon  the  existence  of  the 
intent  to  evade  the  act. 

That  the  parties  to  an  agreement  are  aware  of  the  requirement  of  the  statute 
is  to  be  presumed ;  and  their  omission  to  obey  it  must,  in  the  absence  of  any 
explanation,  be  deemed  willful  and  with  intent  to  evade  its  requirements. 

The  act  of  omitting  a  revenue  stamp  is  unlawftd  and  injurious  to  the  govern- 
ment, and  must  be  deemed,  presumptively,  so  intended.  It  comes  within 
the  class  of  cases  in  which  the  proof  of  justification  or  excuse  lies  with  the 
party  transgressing;  and  on  failure  thereof,  the  law  implies  a  criminal 
intent. 

The  plaintiff  agreed  to  keep  for  the  defendant,  a  sow  and  six  pigs,  from  the 
26th  of  May,  to  the  1st  of  September,  1866,  for  which  he  was  to  be  paid 
two  pigs  and  $6.  The  plaintiff,  alter  having  kept  the  animals  some  time, 
asked  the  defendant  which  of  the  pigs  he  should  take.  The  defendant  said 
there  was  no  choice  except,  &c.  and  that  the  plaintiff  might  take  which  he 
had  a  mind  to.  Three  or  four  weeks  after  this,  the  plaintiff,  without  notice 
to  the  defendant,  selected  two  of  the  pigs  and  put  them  by  themselves ;  and 
the  defendant  afterwards  took  them  away  without  the  plaintiff's  consent. 
MM  that  the  plaintiff  had  no  right  of  action  against  the  defendant  for  the 
taking  of  the  two  pigs;  as  he  could  not,  under  the  agreement^  claim 
pay  for  the  keeping  of  the  sow  and  pigs,  until  the  term  for  which  they 
were  to  be  kept  had  expired,  and  the  time  for  a  choice  of  pigs  had  not 
arrived,  when  the  action  was  brought  And  that  there  was  no  such  setting 
apart  of  those  two  pigs  for  the  plaintiff,  as  amounted  to  a  making  of  them 
over,  as  so  much  payment  in  advance. 

APPEAL  by  the  defendant  from  a  judgment  of  a  county 
court 

Ballard  ^  WarreUy  for  the  plaintifi*. 
Waters  ^  Waters^  for  the  defendant. 

By  the  Oourtf  Parker,  J.  This  action  was  brought  in  a 
justices'  court,  where  the  plaintiff  was  nonsuited.  He 
appealed  to  the  county  court,  in  which  the  judgment  of 
the  justice  was  reversed^  and  the  defendant  now  appeals 
to  this  court. 
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The  plaintifTs  claim  is  for  damages,  which  he  has  sus- 
tained, by  reason  of  the  taking  from  his  possession,  by 
the  defendant,  of  the  property,  or  a  portion  of  it,  which 
he  held  under  a  written  agreement  with  the  defendant,  and 
also  of  some  other  property.     The  part  of  the  agreement 
material  to  the  questions  in  the    case,  is  as  follows : 
"  Cortland,  March  14, 1865.    I,  John  Carpenter,  agree  to 
let  James  P.  Howe  one  pair  of  horses,  two  wagons,  plough 
and  drag,  for  one  year ;  and  the  said  Howe  is  to  keep 
the  team  well  and  use  it  well;   and  the  said  Carpenter 
reserves  the  team  to  do  his  own  work,  and  the  said  Howe 
is  to  pay  Carpenter  S20  at  the  end  of  one  year  from  date." 
This  contract  was  signed  by  both  parties.    No  revenue 
stamp  was  aflixed  to  it,  and  no  reason  given  or  offered  for 
its  absence.    The  plaintiff  took  the  property  mentioned 
into  his  possession,  and  kept  it  several  months,  when  the 
defendant  took  it  away,  and,  on  demand,  refused  to  de- 
liver it  up. 

The  contract  was  received  in  evidence  subject  to  any 
objection  to  its  validity. 

Manifestly,  unless  the  contract  was  void,  for  want  of 
a  revenue  stamp,  the  nonsuit  was  erroneous,  for  the 
resumption  of  the  property  by  the  defendant  was  not  pur^ 
Buant  to  the  reservation  in  the  contract,  of  the  right  to 
use  the  team,  by  the  defendant,  to  do  his  own  work.  The 
claim  of  right  to  take  and  detain  it,  was  put,  by  the  de- 
fendant, on  another  ground,  to  wit,  the  plaintiff's  failure 
to  keep  the  team  well.  The  keeping  of  the  team  well 
was  not  a  condition  on  which  his  right  to  retain  possession 
of  it  and  the  other  property  depended ;  and  besides,  there 
was  no  evidence  that  he  had  failed  to  keep  it  well. 

If  the  contract  was  void,  the  plaintiff  had  no  right  to 
retain  the  property  from  the  defendant,  and  was,  therefore, 
unless  his  claim  to  the  other  property  was  better  founded, 
properly  nonsuited.  So  that  the  first  question  is,  was  the 
contract  void  for  want  of  a  revenue  stamp. 
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ThiB  contract  was  made  March  14, 1865^  at  which  time 
the  act  of  congreas  requiring  Btamps,  approved  June  30, 
1864,  was  in  operation ;  the  act  of  -March  3^  1865,  not 
having  gone  into  effect  until  April,  1865. 

By  schedule  B,  referred  to  in  section  151  of  the  act 
of  June  30,   1864,  this  contract  was  chargeable  with  a 
stamp  duty  of  five  cents.     The  effect  of  the  omission  of 
the  proper  stamp  from  an  instrument  requiring  it,   is 
declared  by  section  158,  of  the  act,  as  follows:  ^^Tbat 
any  person  or  persons  who  shall  make,   sign  or  issue 
*      *      *     any  instrument,  document  or  paper  of  any 
kind  or  description  whatsoever,      *      *      *      without 
the  same  being  duly  stamped,     *    ♦    *    ftnth  intent  to 
evade  the  pravieiane  of  thie  act  shall  for  every  such  offense 
forfeit  the  sum  of  two  hundred  dollars,  and  such  instru- 
ment, document  or  paper  shall  be  deemed  invalid  and  of 
no  effect"    The  invalidity  of  the  instrument,  as  well  as  the 
forfeiture  imposed,  is  made  to  depend  upon  the  existence 
of  the  intent  to  evade  the  act    {Beebe  v.  Sutton^  47  Barb. 
187.)    Is  that  intent  to  be  imputed  in  this  case  7    That 
the  parties  were  aware  of  the  requirement  of  the  statute, 
is  to  be  presumed.    (1  Bh  Com.  46.    Broom'%  Leg.  Max. 
190.)    Thus  knowing  the  law  their  omission  to  obey  it, 
must,  in  the  absence  of  any  explanation,  be  deemed  willful 
and  with  intent  to  evade  its  requirements.    In  Beebe  v.  Rut- 
ton,   {mpra^)  the  party  claiming  tmder  the  unstamped 
instrument  offered  to  prove  that  the  want  of  a  proper  stamp 
occurred  by  inadvertence  or  mistake,  and  without  any 
intent  to  evade  the  provisions  of  the  revenue  laws.    This 
evidence  was  objected  to  and  excluded.    On  review  of  the 
exceptions,  at  general  term,  it  was  held  that  the  evidence 
was  material  ancl  admissible,  and  therefore,  improperly 
rejected,  thus  impliedly  holding  that  without  proof  rebut- 
ting the  presumption  of  an  intent  to  violate  the  law,  such 
presumption  must  prevail. 
This  holding  is  in  accordance  with  the  principle  that 
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every  person  is  presumed  to  contemplate  the  ordinary  and 
uatnral  consequences  of  his  own  acts.  (3  Chreenl,  JEv.  §  14.) 
The  act  of  omitting  the  revenue  stamp  was  unlawful  and 
injurious  to  the  government,  and  must  be  deemed  pre- 
sumptively,  so  intended.  It  comes  within  the  class  of 
cases  in  which  the  proof  of  justification  or  excuse  lies  with 
the  party  transgressing ;  and  on  failure  thereof  the  law 
implies  a  criminal  intent.     (3  Chreenl.  Hv.  §  13.    1  Id.  §  79.) 

I  am  aware  that  it  has  been  held  in  Massachusetts, 
(^Carpenter  v.  BneUingj  97  M<U9.  Rep.  456,)  that  the 
provisions  of  the  act  of  congress,  excluding  unstamped 
instruments  from  being  put  in  evidence,  and  declaring 
them  invalid,  do  not  apply  in  the  state  courts,  but  in  the 
United  States  courts  only. 

In  this  state,  however^  it  has  been  repeatedly  held  other- 
wise, and  e£Eect  has  been  given,  in  this  court,  to  those 
provisions.  Besides  the  case  of  Beehe  v.  Suttany  (iupraj) 
see  Cole  v.  Bellj  (48  Barb.  194;)  Myer$  v.  Smith,  (Id. 
614 ;)  Hoppoek  v.  Stone,  (49  id.  524.) 

So  far  as  the  property  contained  in  the  contract  is  con* 
cerned,  therefore,  we  must  hold  that  the  plaintiff  had  no 
right  to  recover  for  the  taking  and  detaining  of  it  by  the 
defendant. 

Besides  the  contract  above  mentioned,  the  parties  made 
another  by  parol,  whereby  the  plaintiff  was  to  keep  for 
the  defendant  a  sow  and  six  pigs,  from  the  25th  of  May  to 
the  1st  of  September,  1465.  This  contract  is  given  by 
the  plaintiff  in  his  testimony  as  follows :  '^  Mr.  Carpenter 
asked  what  I  would  keep  the  sow  and  pigs  for  to  the 
Ist  of  September;  I  said  I  did  not  know;  make  me  an 
offer.  He  said  he  would  give  me  two  pigs  and  five  dol- 
lars. I  said  I  would  take  them ;  all  that  was  said  at  that 
time ;  nothing  said  about  the  time  he  was  to  pay  the 
five  dollars,  as  I  remember.  That  was  all  the  bargain 
made  about  the  hogs."    This  agreement  was  on  or  about 
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the  25th  of  May,  and  the  plaintiff  immediately  took  the  eow 
and  pigs  into  his  possession,  pursuant  to  the  agreement. 
It  appears  that,  at  some  time  after  this  agreement,  there 
was  a  conversation  between  the  parties,  in  which  the  plain- 
tiff asked  the  defendant  which  of  the  pigs  he  should  take, 
and  that  the  defendant  said  there  was  no  choice  except 
the  boar  pig,  and  that  the  plaintiff  might  take  which  he 
had  a  mind  to*  That  three  or  four  weeks  after,  the  plain- 
tiff without  notice  to  the  defendant,  selected  two  of  the 
pigs  and  put  them  by  themselves.  On  the  1st  of  August 
following,  the  defendant  took  away  these  two  pigs,  with- 
out the  plaintiff's  consent  There  is  no  evidence  that  the 
defendant  knew  that  the  plaintiff  had  selected  them  for 
his  own,  and  it  does  not  appear  that  they  were  subse- 
quently demanded  of  the  defendant  ^  This  action  was 
commenced  on  the  2d  of  August,  1865. 

I  do  not  think  the  plaintiff  had  any  right  of  action  ag^nst 
the  defendant  for  the  taking  of  the  two  pigs.  He  could 
not,  under  the  contract,  claim  pay  for  the  keeping  of 
the  sow  and  pigs  until  the  term  during  which  they  were 
to  be  kept  had  expired.  He  was  no  more .  entitled  to  the 
pigs,  until  that  time,  than  to  the  five  dollars,  ilfor  does 
he  show  himself  entitled  to  them  under  what  subsequently 
passed  between  the  parties.  There  was  no  such  setting 
apart  of  these  two  pigs  for  the  plaintiff  as  amounted  to  a 
making  them  over  as  so  much  payment  in  advance.  If 
the  defendant  offered  that  advantage  to  the  plaintiff,  it 
cannot  be  deemed  a  standing  offer,  running  through  the 
term,  of  which  the  plaintiff  might,  at  any  time,  avail  him- 
self, without  notice  to  the  defendant  The  plaintiff's  title 
to  the  property  could  not  thus  be  transferred  without  his 
knowledge  or  consent  If,  under  the  arrangement,  he  had 
an  implied  right  to  insist  that  the  six  should,  on  his  ful- 
fillment of  the  agreement,  be  subject  to  be  chosen  from, 
so  that  he  might  then  have  two  of  a  fair  average  value,  he 
has  not  shown  himself  deprived  of  that  advantage.    The 
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time  for  such  choice  had  not  arrived  when  he  brought 
this  action,  and  no  right  of  action,  in  that  view,  had 
accrued. 

Upon  the  whole  case,  I  am  of  the  opinion  that  the  plain- 
tiif  was  properly  nonsuited,  and  that  the  judgment  of  the 
county  court  should  be  reversed,  and  that  of  the  justice 
affirmed,  with  costa 

[Bboomb  Obnbbal  Tbhh,  May  9, 1869.  JBofcom,  Boardnum  and  Fatktr, 
Justices.] 


Gregg  v9.  Pibrcb. 

L.  haying  been  convicted  of  a  folony,  filed  exceptions  and  sned  oat  a  oertiorari, 
and  being  at  laiige  on  bail,  he  left  the  state  and  fiuled  to  appear  to  recelTe 
sentence.  The  defendant,  who  was  one  of  his  baiU,  thereupon  executed  a 
writing  offering  a  reward  of  $260  to  any  person  who  should  take  and  safely 
lodge  L.  in  the  Elmira  Jail,  and  delivered  the  same  to  the  plaintiff,  who  was 
sheriff  of  Chemung  county.  The  latter  pursued  L.  to  Illinois,  and  there, 
nnder  a  requisition  frcMu  the  governor  of  this  state,  arrested  L.  and  lodged 
him  in  the  jail  at  Elmira.  Sdd  that  an  action  would  lie  against  the  defend- 
ant, to  recover  the  reward  offered  by  him. 

SM^  dboj  that  the  &ct  that  the  plaintiff  was  sheriff,  or  that  the  requisition 
upon  the  governor  of  Illinois  described  him  as  sheriff,  added  nothing  to  his 
authority  under  the  requisition,  and  that  he  must  be  deemed  to  have  made 
the  arrest  as  a  private  citizen,  merely,  and  not  as  sheriff. 

And  that  the  statute  prohibiting  sheriflB^  or  other  officers  to  whom  fees  are 
allowed  by  law  for  any  service,  firom  taking  or  receiving  any  other  or  greater 
fee  or  reward,  for  services  rendered,  than  such  as  are  allowed  by  law,  when 
construed  according  to  its  spirit  and  meaning,  did  not  affect  the  plaintiff's 
right  to  recover  such  reward. 

The  cases  of  Sateh  v.  Mam,  (15  Wend.  44,)  and  Sarp  v.  Otgood,  (2  E^,  216,} 
distinguished  from  the  present. 

THIS  action  was  tried  at  the  Chemang  drouit,  without 
a  juiy,  in  September,  1859.  The  plaintiff  recovered  a 
judgment  against  the  defendant  for  |272.27  damages,  and 
$46.85  costs,  amounting  in  all  to  $319.12.  The  defendant 
appealed  from  the  judgment  to  the  general  term  of  this 
court 
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Thurston,  Hart  d  Benn,  for  the  plaintiff,  cited  Code, 
§§  147, 148,  149  ;  5  Meteatf,  57 ;  15  Wend.  44 ;  2  Burr. 
924 ;  2B.S.4Aed.  839,  §  5 ;  2  Paige,  570  ;  2  Ear.  <&.  a. 
54;  1  Oremi.  Eo.  ^  4B8. 

Q.  L,  Smith  and  Miram  Gray,  for  the  defendant,  cited 
15  Wend.  44-46 ;  Ad  of  Congress,  February  12,  1793 ; 
3  j;.  8.  Zd  ed.  1043,  §  52 ;  2  id.  2d  ed.  51,  §  5 ;  2  mil, 
216 ;  4  <7ac.  Law  Die  433,  <i<fe-  Office;  Bewail  on  Sheriff, 
458 ;  1  Pick.  171  and  173 ;  7  «d  279 ;  1  fi^iH,  87. 

■ 

By  the  Courts  Balcom,  J.  Tlie  written  promise  of  the 
defendant  to  pay  any  person  or  persons  $250  reward^  who 
should  take  and  safely  lodge  in  the  Elmira  jail^  George 
Loop,  was  executed  and  delivered  to  the  plaintiff  on  the 
26th  day  of  May,  1858.  The  plaintiff,  as  sheriff  of 
Chemung  county,  was  then  under  no  obligation  to  arrest 
Loop  and  lodge  him  in  jail.  He  had  no  process  for  his 
apprehension.  Loop  had  previously  been  convicted  of 
the  crime  of  robbery,  in  the  Chemung  oyer  and  terminer, 
and  had  taken  exceptions  on  his  trial ;  his  sentence  had 
been  stayed;  a  certiorari  had  been  sued  out,  and  the 
exceptions  had  been  removed  into  this  court.  He  had 
been  permitted  to  go  at  large,  upon  the  defendant  and 
another  becoming  bail  for  his  appearance  at  the  next  term 
of  said  court  of  oyer  and  terminer;  and  he  had  not  ap- 
peared at  such  term,  although  this  court,  after  determin- 
ing that  none  of  his  exceptions  were  well  taken,  had 
required  him  to  do  so,  to  receive  sentence ;  but  hlB  had 
left  the  state ;  and  where  he  was,  neither  the  plaintiff  nor 
defendant  had  any  knowledge.  It  was  upon  this  state  of 
facts  that  tiie  plaintiff  concluded  to  attempt  to  find  Loop, 
and  safely  lodge  him  in  the  Elmira  jail,  with  the  expecta- 
tion, if  he  succeeded,  of  receiving  the  $250  reward  prom^ 
ised  therefor  by  the  defendant. 

It  is  clear  that  if  the  plaintiff  had  been  so  fortunate  as 
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to  have  caught  Loop  in  sight  of  the  Elmira  jail,  before  he 
obtained  either  of  the  reqaisitions  hereinafter  mentioned^ 
and  safely  lodged  him  in  said  jail,  he  would  have  been 
entitled  to  the  $250  reward  from  the  defendant. 

It  is  claimed  by  the  defendant's  counsel  that  because 
the^plaintiff,  after  he  received  the  defendant's  written 
promise,  sent  to  Albany  and  procured  a  requisition  from 
the  governor  of  this  state  upon  the  governors  of  South 
Carolina  and  Illinois  for  Loop,  as  a  fugitive  from  justice, 
and  used  the  one  upon  the  governor  of  the  last  mentioned 
state,  in  taking  him  from  that  state  to  the  Elmira  jail, 
where  he  safely  lodged  him,  he  cannot  recover  the  $250 
reward  of  the  defendant.  And  it  is  urged  by  the  defend- 
ant's counsel  that  this  position  is  strengthened  by  the  feet 
that  the  plaintiff's  accounts  for  expenses  and  services,  in 
going  to  South  Carolina  in  search  of  Loo^,  and  in  going 
to  Illinois  and  bringing  him  from  that  state  to  the  Elmira 
jail,  were  audited  by  the  coniptroUer  of  this  state  and 
paid  out  of  the  treasury  thereof. 

The  plaintiff  paid  a  person  $26  for  going  to  Albany 
after  one  of  the  requisitions,  and  another  $50,  by  his  note, 
for  information  as  to  where  Loop  was ;  which  sums  were 
not  included  in  his  accounts  that  were  audited  by  the 
comptroller  and  paid  out  of  the  treasuiy.  And  it  is  not 
probable  that  the  plaintiff  would  have  procured  either 
of  the  requisitions,  or  taken  any  steps  to  find  Loop,  if  he 
had  not  been  moved  to  do  so  by  the  defendant's  promise 
of  $250  reward. 

The  fact  that  the  plaintiff  was  sheriff  of  Chemung 
county,  or  that  the  requisition  upon  the  governor  of  Illi- 
nois described  him  as  sheriff,  can  have  no  influence  in  the 
case ;  for  the  judge,  before  whom  the  cause  was  tried,  had 
found  he  did  not  act  as  sheriff  in  taking  Loop,  or  in 
bringing  him  to  the  Elmira  jiuL  Besides,  the  fact  that  he 
was  sheriff  added  nothing .  to  his  authority  under  the 
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requisitions.    I  think  what  he  did  must  be  regarded  done 
by  him  as  a  citizen  and  not  as  sheriff. 

The  defendant's  counsel  mainly  relies  on  two  sections 
of  the  Revised  Statutes  and  two  decisions  of  our  courts  to 
sustain  the  position  that  the  defendant  is  not  liable  to  pay 
the  %2S0  according  to  his  promise.  He  insists  that  the 
promise  is  void  by  statute. 

The  case  is  not  like  that  of  Hateh  v.  Mann,  (15  Wend. 
44.)  In  that  case  Hatch  had  procured  a  warrant  against 
one  G-allupy  and  promised  Mann,  who  was  a  constable, 
and  obliged  by  law  to  serve  it  after  it  was  delivered  to 
him,  to  pay  him  an  extra  compensation  if  he  would  arrest 
Gallup  on  it  in  the  night,  which  he  did.  Mann  made  the 
arrest  as  constable,  and  it  was  held  he  could  not  recover 
the  extra  compensation  promised  him,  because  he  ren- 
dered the  service  as  constable,  his  fees  therefor  being 
prescribed  by  law.  In  this  case  the  defendant  had  no  war- 
rant or  process  for  the  apprehension  of  Loop,  and  the 
plaintiff  received  none,  as  $heriffj  that  authorized  him  to 
arrest  Loop.  The  requisition  upon  the  governor  of  Illinois 
only  constituted  the  plaintiff  an  agent  of  the  governor  of 
this  state  to  take  Loop.  The  case  of  Parker  v.  Netolarid 
(1  HUl^  87)  is  not  any  more  favorable  to  the  defense  in 
this  action  than  Hatch  v.  Jfann,  {tmpra.)  And  that  of 
Harp  y.  Osgood  (2  HiU^  216)  does  not  sustain  the  position 
of  the  defendant's  counsel  in  the  least. 

One  of  the  sections  of  the  statute  relied  upon  by  the 
defendant's  counsel  is  as  follows:  ^^No  judge,  justice, 
sheriff  or  other  officer  whatsoever,  or  other  person  to 
whom  any  fees  or  compensation  shall  be  allowed  by  law 
for  any  service,  shall  take  or  receive  any  other  or  greater 
fee  or  reward  for  such  service,  but  such  as  is  or  shall  be 
allowed  by  the  laws  of  this  state."  (2  R.  S.  650,  §  5.)  I 
think  if  this  section  prohibits  persons  who  render  services 
in  their  private  characters  from  receiving  extra  compensa- 
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tion  or  rewards  therefor,  it  only  does  so  when  the  amount 
of  their  fees  or  compensation  for  the  particular  service  is 
fixed  by  law,  and  does  not  rest  in  the  discretion  of  some 
officer  or  board.  {See  15  Wend.  48.)  And  as  the  services 
in  this  case  were  performed  by  the  plaintiff  in  his  private 
character,  and  not  as  an  officer,  and  his  accounts  therefor, 
so  far  as  the  state  or  the  governor  thereof  was  concerned, 
were  to  be  audited  by  the  comptroller,  according  to  his 
views  of  the  correctness  and  justice  thereof,  the  plaintiff 
.  could  lawfully  receive  a  reward  from  the  defendant  for  the 
same  services  he  was  paid  for  out  of  the  treasury  of  the 
state.  I  think  the  statute  above  quoted,  when  construed 
according  to  its  spirit  and  meaning,  does  not  in  the  least^ 
affect  the  right  of  the  plaintiff  to  recover  the  reward 
promised  him  by  the  defendant.  If  it  had  been  literally 
construed,  in  years  gone  by,  it  would  hAve  prevented 
attorneys  and  counselors,  under  former  statutes  that  pre- 
scribed their  fees,  recovering  any  extra  compensation  for 
their  services  under  a  quantum  meruit  But  it  was  not  so 
construed.     (See  Adams  v.  Stevens^  26  Wend.  451.) 

The  statute,  under  which  the  plaintiff  obtained  compen- 
sation of  the  state  for  his  expenses  and  services,  declares : 
"  When  the  governor  of  this  state,  in  the  exercise  of  the 
authority  conferred  by  the  constitution  of  the  United 
States,  or  by  the  laws  of  this  state,  shall  demand  from  the 
governor  of  any  state  or  territory  in  the  United  States,  or 
from  the  executive  authority  of  any  foreign  government, 
any  fugitive  from  justice,  the  accounts  of  the  persons  em- 
phyed  by  him  for  that  purpose,  for  their  services,  shall  be 
audited  by  the  comptroller,  and  paid  out  of  the  treasury.*' 
(2  R.  S.  748,  §  45.) 

The  statute  authorizes  the  governor  to  employ  any  per- 
son he  chooses,  to  go  in  search  of  fugitives  from  justice, 
and  empowers  the  comptroller  to  fix  their  compensation 
for  their  services.    {Crocker  on  Sheriffs,  §  1102.)    In  audita 
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ing  accounts  for  Buch  services,  I  suppose  the  comptroller 
may  take  into  consideration  the  fact  that  the  persons  who 
rendered  them  have  received  or  are  to  receive  rewards 
therefor  from  individuals,  and  that  they  procured  the 
requisitions  with  the  view  of  obtaining  rewards  of  indi- 
viduals if  they  should  succeed  in  finding  the  fugitives  and 
bringing  them  back  to  this  state.  Perhaps  the  comp- 
troller fixed  the  plaintiff's  compensation  for  his  services 
under  the  two  requisitions  for  Loop,  at  only  $42,  for  the 
reason  that  he  supposed  the  plaintiff  would  receive  $250 
reward  of  the  defendant 

The  plaintiff  spent  twenly-one  days  in  search  of  Loop, 
under  the  two  requisitions,  and  about  four  weeks  looking 
after  him,  by  reason  of  the  reward  promised  by  the  de- 
fendant for  his  safe  lodgment  in  the  Elmira  jail.  He 
accomplished  precisely  what  the  defendant  desired  him  to 
do,  viz.,  the  arrest  of  Loop  and  his  safe  lodgment  in  the 
Elmira  jail.  And  it  was  wholly  immaterial  to  the  defend- 
ant what  means  the  plaintiff  used  in  doing  the  business. 
It  was  the  thing  to  be  done,  and  not  the  manner  of  doing 
it,  to  which  the  defendant's  promise  applied. 

My  conclusion  is  that  the  defendant's  promise  was  valid, 
and  entitled  the  plaintiff  to  recover.  But  the  judge  at  the 
trial  overlooked  the  fact,  stated  in  the  complaint,  that 
$56.75  was  paid  by  the  defendant  to  the  plaintiff  on  the 
4th  day  of  December,  1858,  towards  the  reward  for  which 
the  action  was  brought.  The  plaintiff  therefore  recovered 
too  large  a  judgment;  and  for  this  reason  it  must  be  re- 
versed, and  a  new  trial  granted  in  the  action,  costs  to  abide 
the  event ;  unless  the  plaintiff  shall,  within  twenty  days 
deliver  to  the  defendant's  attorney  a  stipulation  to  the  effect 
that  the  sum  of  $56.75,  with  interest  thereon  from  the 
4th  day  of  December,  1858,  shall  be  deducted  from  the 
judgment  when  paid.  But  if  such  stipulation  be  given, 
then  the  judgment  in  the  action  shall  be  affirmed,  with 
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costs ;  and  a  copy  of  such  stipulation^  with  proof  of  serv- 
ice on  the  defendant's  attorney,  shall  be  included  in  the 
affirmance  roll. 

[B BOOMS  General  '  Tbbm,  July  10,  1860.     Mcmn^  Balcom^   CampM  and 
J^arker,  Ja8ticee.J 
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Tinkham  and  others  vs.  Thb  Erie  Bailway  Company. 

A  railroad  compaDy,  on  purchasing  land,  has  the  right  to  pay  a  part  of  the 
consideration  therefor,  by  keeping  open  portions  of  the  same  as  public 
streeto.  Hence  a  condition  in  the  deed  that  certain  portions  of  the  land 
conveyed  shall  be  kept  open  as  public  streets,  is  not  void  as  imposing  a  duty 
or  trust  upon  the  corporation  inconsistent  with  its  business,  and  outside  of 
the  oltJectB  for  which  it  was  formed. 

Whenever  the  reversion  is  granted  by  the  maker  of  a  condition  contained  in  a 
previous  grant,  the  condition  is  gone. 

Where  land  is  conveyed  as  one  piece,  subject  to  a  condition,  the  condition  is 
entire,  and  a  breach  of  it  gives  the  grantor  or  his  heirs  the  right  to  re-enter 
and  take  the  whole  land.  The  land  being  a  single  parcel,  the  condition  on 
which  it  was  conveyed  cannot  be  apportioned  by  the  grantor. 

Where  the  grantor  in  a  conveyance  of  land  as  one  parcel,  on  condition,  subse- 
quently conveys  a  portion  of  the  land  to  another,  the  latter  conveyance, 
though  void  as  against  the  previous  grantee,  is  operative  as  between  the 
parties  to  it,  destroys  the  condition  in  the  original  deed,  and  passes  the 
grantor's  title,  or  whatever  other  rights  he  had  to  the  land  embraced  in  it, 
and  estops  him,  or  his  heirs,  A*om  recovering  any  portion  of  the  land  which 
it  purports  to  convey,  for  a  breach  of  the  condition. 

THE  plaintiffs  were  nonsuited  at  the  Tioga  circuit  in 
March,  1665,  and  after  judgment  was  entered  against 
them  for  costs,  they  appealed  to  the  general  term  of  this 
court. 


Charle9  A.  Munger^  for  the  plaintiffs. 
Oeorge  S.  Campy  for  the  defendant. 
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.  By  the  Courty  Balcom,  J.  The  defendant  occupies  the 
land  in  dispute,  in  virtue  of  a  title  derived  under  a 
deed  given  by  John  R.  Drake  to  the  New  York  and  Erie 
Kailroad  Company;  which  deed  contains  this  clause, 
namely :  "  To  have  and  to  hold  the  above  granted  and 
described  premises,  with  the  appurtenances,  unto  the  said 
party  of  the  second  part,  their  successors  and  assigns  for- 
ever; only,  however,  for  purposes  connected  with  the 
legitimate  business  of  said  New  York  and  Erie  Bailroad 
Company ;  to  have  and  to  hold  as  aforesaid  all  that  part  of 
the  above  described  premises  lying  easterly  of  McMaster 
street,  except  that  part  which  is  embraced  by  a  line  drawn 
parallel  with  and  two  and  a  quarter  rods  distant  from  said 
center  line  on  each  side  of  the  same,  upon  the  further 
condition  that  said  company  shall  keep  and  place  their 
passenger  depot  on  the  east  side  of  the  street  known  as 
Ithaca  street,  formerly  the  Ithaca  and  OwegO  turnpike, 
and  that  forty  feet  in  width  of  the  lands  hereby  conveyed 
on  the  south  side  thereof  from  said  Drake's  east  bounds 
to  Ithaca  street ;  thirty  feet  in  width  from  said  Ithaca 
street  to  the  Cayuga  and  Susquehanna  Railroad,  %hall  be 
kept  open  as  a  public  street;  also  that  thirty  feet  in  width 
on  the  north  side  of  the  land  hereby  conveyed  from  the 
Cayuga  and  Susquehanna  Railroad,  to  the  east  bounds  of 
said  Drake's  land,  except  on  the  space  between  Ithaca 
street  and  the  junction  of  West  Avenue  with  the  lands 
hereby  conveyed,  shall  be  kept  open  as  a  public  street" 

The  plaintifis  claim  the  land  in  dispute,  as  heirs  or  dev- 
isees of  the  said  John  R.  Drake,  now  deceased ;  and  they 
insist  that  the  defendant,  as  successor  of  the  New  York 
and  Erie  Railroad  Company,  is  not  entitled  to  hold  such 
land,  for  the  reason  that  the  portions  thereof  which,  by  the 
terms  of  said  deed,  were  to  be  kept  open  as  public  streets^ 
have  not  been  so  kept  open,  but  have  been  obstructed  by 
a  storehouse,  and  by  lumber,  earth  and  other  things  which 
the  defendant's  agents  and  servants  placed  upon  the  same. 
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It  is  quite  clear  that  the  defendant  took  the  land  in  dis- 
pute subject  to  the  condition  contained  in  Drake's  deed, 
and  that  the  defendant  broke  such  condition  by  obstruct- 
ing the  portions  of  the  land  which  should  have  been  kept 
open  as  public  streets. 

The  defendant's  counsel  made  the  point,  upon  the  trial, 
and  insists  upon  it  here,  that  the  condition  in  Drake's 
deed  imposed  a  duty  or  trust  upon  the  New  York  and 
Erie  Railroad  Company  inconsistent  with  the  business  of 
that  company,  and  outside  of  the  objects  for  which  such 
company  was  formed,  and  that  consequently  it  was  void 
as  to  that  company,  and  is  not  binding  upon  the  defend* 
ant.  But  I  am  unable  to  agree  to  this  proposition.  I 
think  the  railroad  company  had  the  right  to  pay  part  of 
the  consideration  for  the  land  they  purchased  of  Drake, 
by  keeping  open  portions  of  the  same  as  public  streets. 
The  true  rule,  applicable  to  the  question,  was  stated  by 
Chancellor  Walworth,  in  the  Matter  of  SowBy  executory  ^c, 
(1  Paige' %  Ch.  Rep,  214,)  which  is :  "  Where  property  is 
devised  or  granted  to  a  corporation,  partly  for  its  own 
use  and  partly  for  the  use  of  others,  the  right  of  the  cor- 
poration to  take  and  hold  the  property  for  its  own  use, 
carries  with  it,  as  a  necessary  incident,  the  power  to  exe- 
cute that  part  of  the  trust  which  relates  to  others." 

The  condition  in  Drake's  deed  did  not  require  the  rail- 
road company  to  have  any  portion  of  the  land  described 
in  it  made  public  streets  by  officers  of  the  town,  but  only 
required  the  company  and  their  successors  to  keep  such 
portions  open  as  public  streets ;  which  the  railroad  com- 
pany and  the  defendant  could  very  easily  have  done. 

The  defendant's  counsel  claims  that  Drake  or  the  plain- 
tifEs  have  done  acts  that  amount  to  a  waiver  of  the  right 
of  forfeiture  for  the  breach  of  the  condition .  in  the  deed 
referred  to.  But  aside  from  the  conveyance  to  the  Cay- 
uga and  Susquehanna  Bailroad  Company,  which  I  shall 
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presently  consider,  I  very  much  doubt  whether  any  or  all 
of  the  acts  of  Drake  and  the  plaintiffs  constitute  such  a 
waiver.  Their  acts  differ  from  those  that  were  held  to 
constitute  a  waiver,  in  LucUato  v.  The  N.  T.  and  Harlem 
B.  R.  Co,,  (12  Barb.  440.)  And  see  JaeJcHim  v.  Orysler, 
(1  Johns.  Cases,  125;)  Ghay  v.  Blanchard,  (8  Pick.  284;) 
and  Washburn  on  Beal  Property,  {vol.  1,  p.  455.) 

The  conveyance  executed  by  Brake  to  the  Cayuga  and 
Susquehanna  Eailroad  Company  covered'a  part  of  the  land 
in  dispute.  That  deed,  though  void  as  against  the  H".  T. 
and  Erie  Bailroad  Company  and  the  defendant,  was  oper- 
ative as  between  the  parties  to  it,  and  passed  Drake's  title, 
or  whatever  other  rights  he  had  to  the  land  embraced  in 
it.  {Livingston  v.  Proseus,  2  Hill,  526.  Cameron  v.  Irwin, 
5  id.  272.)  That  deed  certainly  estops  the  plaintiffs  from 
recovering  any  portion  of  the  land  which  it  purports  to 
convey ;  and  title  in  a  third  person  is  always  a  defense  to 
an  action  of  ejectment     {Bloom  v.  Bur  dick,  1  HUl,  130.) 

The  whole  of  the  land  in  dispute  was  conveyed  as  one 

piece  by  Drake  to  the  X.  Y.  and  Erie  Railroad  Company, 

and  the  condition  upon  which  it  was  conveyed  was  entire. 

A  breach  of  it,  therefore,  gave  the  grantor  or  his  heirs  the 

right  to  re-enter  and  take  the  whole  land.     The  land  being 

a  single  parcel,  the  condition  on  which  it  was  conveyed 

could  not  be  apportioned  by  the  grantor ;  and  the  reason 

given  in  the-  books,  for  this  rule,  is  that  a  condition  is 

"  against  common  right."  (1  Qreenl.  Cruise  on  Beal  Prop- 
erty, 511.) 

Whenever  the  reversion  is  granted  by  the  maker  of  the 
condition,  the  condition  is  gone.  {Hooper  v.  Cummings, 
45  Maine  Rep.  359.) 

I  am  constrained  to  hold  that  the  conveyance  by  Drake 
to  the  Cayuga  and  Susquehanna  Railroad  Company  de- 
stroyed the  entire  condition  in  his  deed  to  the  N^  Y,  and 
Erie  Railroad  Company ;  and  my  conclusion,  therefore,  is 
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that  the  plaintiffs  were  properly  nonsuited  at  the  trial,  and 

that  their  motion  for  a  new  trial  should  be  denied,  with 

costs. 

So  decided. 

[Brooks  General  Trrx,  July  10,  1866.    Balem»j  Mason  and  Tarkerj  Jus- 
tices.] 


-♦- 


BUBDICK  V$.   WASHBUBf*. 

The  defendant,  being  the  owner  of  a  farm,  entered  into  an  agreement  with  the 
plaintiff,  by  which  it  was  contemplated  and  intended  that  the  latter  should 
take  and  cultivate  such  farm,  and  receive  and  maintain  upon  it  certain  live 
stock,  for  their  joint  and  mutual  profit  and  advantage.  As  his  share  of  the 
Joint  adventure,  the  defendant  furnished  the  farm,  the  live  stock,  and  cer- 
tain parts  of  the  seed  grain  and  grass'seed,  and  the  plaintiff  was  to  supply 
the  residue  and  perform  the  labor,  and  devote  the  care  required  for  carrying 
on  the  farm,  and  providing  for  and  taking  care  of  the  stock  and  its  increase  ,• 
to  deliver  to  the  defendant  one  half  of  all  the  products  of  the  farm ;  and 
to  leave  upon  the  fkrm,  at  the  expiration  of  his  term,  the  same  amount  of 
live  stock  he  received  from  the  owner ;  but  there  was  no  express  provision 
made  as  to  the  ^  which  should  be  raised  on  the  ftutn. 

Mdd  that  the  enterprise,  though  not  a  partnership,  was  in  the  nature  of  one ; 
the  leading  .object  being  to  place  the  plaintiff  in  a  situt^tion  where  he  could 
work  the  farm  on  shares,  and  to* secure  the  joint  benefit  and  profit  of  the 
parties.  That  the  plaintiff  therefore  had  the  right  to  fML  out  the  hay,  on 
tiie  fknn,  to  the  stock  B])ecifled  in  the  agreement  to  be  kept  on  the  fkrm ; 
and  if  there  was  any  excess  of  hay  remaining,  after  he  had  performed  all 
his  obligations  under  the  agreement,  it  belonged  to  him,  and  not  to  the 
defendant. 

And  the  pliuntiff  having  been,  before  the  expiration  of  the  term,  dispossessed 
by  the  defendant,  on  the  alleged  ground  that  the  foi-mer  was,  in  violation 
of  the  agreement,  feeding  his  own  horses  on  hay  cut  upon  the  &nn ;  Beld 
that  the  defendant  was  liable  to  the  plaintiff  for  the  value  of  the  excess  of 
hay  beyond  what  was  required  to  feed  the  stock  mentioned  in  the  agreement. 

THIS  action  was  originally  brought  in  a  justice's  coui:t, 
in  the  county  of  Allegany,  and  upon  the  trial  before 
the  justice  the  plaintiff  recovered  a  judgment  exceeding 
the  sum  of  fifty  dollars.    The  defendant  appealed  to  the 
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county  coart,  where  a  new  trial  was  had,  and  the  plain- 
tiff was  nonsuited.  A  motion  was  made  for  a  new  trial, 
in  that  court,  upon  exceptions  taken  at  the  trial,  which 
motion  was  denied,  and  from  the  order  denying  the  mo- 
tion, the  plaintiff  appealed  to  this  court 

Bakes  ^  StevenSj  for  the  appellant 

W.  M.  Sawlet/y  for  the  respondent 

By  the  Courts  Daniels,  J.  The  plaintiff  claimed,  upon 
the  trial  of  this  action,  that  he  was  entitled  to  recover 
the  value  of  a  quantity  of  hay,  which  it  was  alleged  that 
the  defendant  had  converted  to  his  own- use.  The  hay 
had  been  cut  by  the  plaintiff  upon  a  farm  which  the  de- 
fendant owned,  and  had  let  to  the  plaint!^  by  an  agree- 
ment dated  on  the  14th  of  July,  1862.  By  the  terms  of 
the  agreement  the  plaintiff  was  to  have  the  farm,  except 
the  house  and  garden,  together  with  four  cows,  two 
yearling  heifers  and  two  steer  calves,  until  the  1st  of  April, 
1865,  and  to  furnish  the  grass  seed  for  seeding  down  the 
land  broken  up  at  the  date  of  the  agreement,  and  one 
half  that  was  required  to  seed  down  such  land  as  should 
be  afterwards  broken  up.  For  which  the  plaintiff  agreed 
to  do  all  the  work  upon  the  farm,  work  it  in  a  work- 
manlike manner,  and  trim  the  orchard.  He  also  agreed 
to  seed  down  the  land  required  to  be  sown  with  grass 
seed,  and  furnish  half  the  seed  for  that  which  should  be 
broken  up  after  the  making  of  the  agreement,  and  half 
the  seed  grain,  and  to  deliver  one  half  the  grain,  pota- 
toes, &c.  in  the  half  bushel,  and  one  half  the  butter, 
cheese,  &c.,  together  with  one  half  the  growth  of  the  stock, 
to  the  defendant  The  plaintiff  was  to  have  his  firewood 
from  the  farm,  and  one  half  the  apples  and  cider. 

The  plaintiff*  had  possession  of  the  farm,  and  carried  it 
on,  under  the  agreement^  until  the  7th  of  January,  1863, 
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when  the  defendant  entered  upon  it  and  turned  him  out 
of  possession.  Previous  to  that  time  the  defendant  had 
fed  his  team  from  the  hay  cut  upon  the  farm,  which  the 
defendant  claimed  was  in  violation  of  the  agreement,  and 
on  that  account  he  dispossessed  him.  The  hay  in  ques- 
tion remained  upon  the  farm,  and  was  afterwards  con- 
sumed by  the  stock  placed  upon  it  under  the  agreement, 
and  a  span  of  horses  belonging  to  the  defendant.  By 
the  terms  of  the  agreement  the  defendant  was  entitled  to 
have  one  cow  and  one  horse  kept  upon  the  premises. 
This  use  of  the  hay  the  county  court  held  to  be  justified 
by  the  agreement,  and  therefore  nonsuited  the  plaintiff. 

No  express  provision  is  contained  in  the  agreement^  re- 
lating to  the  hay  that  should  be  raised  upon  the  farm,  or 
indicating  what  should  be  done  with  it  by  the  plaintifil 
Whatever  his  obligations  were  in  that  respect  must  be  de- 
termined constructively  or  inferentially  from  the  subject 
matter  to  which  it  related,  and  the  provisions  contained 
in  it  And  to  reach  such  determination,  the  circum- 
stances should  be  considered  under  which  the  parties 
made  and  entered  into  the  agreement.  This  is  a  well 
settled  and  familiar  rule.  {Springsteen  v.  Samson^  32 
N.  T.  Rep.  703.) 

At  that  time  they  contemplated  and  intended  that  the 
plaintiff  should  take  and  cultivate  the  defendant's  farm, 
and  receive  and  maintain  upon  it  certain  live  stock,  for 
their  joint  and  mutual  profit  and  advantage.  As  his  share 
of  the  joint  adventure,  the  defendant  furnished  the  farm, 
the  live  stock,  and  certain  parts  of  the  seed  grain  and 
grass  seed.  While,  as  an  equivalent  for  that,  the  plaintiff' 
was  to  furnish  and  supply  the  residue,  and  perform  the 
labor  and  devote  the  care  required  for  the  purpose  of  car- 
rying on  the  farm,  providing  for  and  taking  care  of  the 
stock  and  its  increase,  in  a  workmanlike  manner,  and  to. 
leave  upon  the  farm,  at  the  expiration  of  his  term,  the 
same  amount  of  live  stock  he  received  from  the  defend- 
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ant  The  enterprise,  though  not  a  partnership,  was  in 
the  nature  of  one.  The  object  was  to  secure  the  joint 
benefit  and  profit  of  the  parties,  each  contributing  certain 
means  to  the  production  of  that  result 

The  leading  object  was  to  place  the  plaintiflT  in  a  situa- 
tion where  he  could  work  the  farm  on  shares.  And  the 
stock  was  placed  upon  it  to  enable  him  to  secure  the  in- 
crease and  make  the  butter  and  cheese,  which  were  to  be 
divided  equally  between  himself  and  the  defendant.  The 
stock  was  to  be  sustained  upon  and  by  the  farm,  which 
could  only  be  done  by  feeding  to  it  the  hay  raised  upon 
the  farm,  so  far  as  that  was  necessary  for  that  purpose. 
If,  instead  of  the  hay  being  produced  from  the  farm,  the 
parties  had  mutually  agreed  to  supply  it  by  joint  purchase, 
for  the  same  purpose,  there  would  be  no  question  made 
but  that  they  would  own  it  as  tenants  in  common.  And 
there  can  be  no  legal  or  substantial  difiTerence  between  the 
ejSect  of  such  a  purchase  and  the  production  of  it  in  the 
manner  contemplated  by  this  agreement,  for  it  resulted 
from  the  joint  means  of  the  plaintiflf  and  defendant;  one 
contributing  the  land,  and  the  other  the  labor  that  pro- 
duced it  Instead  of  delivering  one  half  the  hay  directly 
to  the  defendant,  as  the  plaintiff  covenanted  respecting 
the  grain,  potatoes,  apples,  cider,  and  increase  of  the  stock, 
he  undertook  to  deliver  to  him  one  half  the  result  of  it 
in  the  form  of  the  butter  and  cheese  that  should  be  pro- 
duced by  it,  which  was  only  another  form  of  giving  the 
defendant  one  half  the  hay  required  to  keep  the  stock.  In 
that  manner  he  would  have  the  benefit  from  it,  just  as 
much,  and  probably  more  so,  than  he  would  if  one  half 
the  hay  had  been  delivered  over  to  him.  The  plaintiff 
covenanted  to  work  the  farm  in  a  workmanlike  manner, 
which  could  only  be  performed,  in  this  respect,  by  feed- 
ing the  stock  he  was  to  keep  upon  it,  with  the  hay  pro- 
duced by  it  Under  this  view  of  the  agreement,  the 
defendant's  interest  in  the  hay  was  the  same,  in  efiecl^ 
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though  not  as  direct  as  that  which  it  secnred  to  him  in 
the  grain,  apples  and  cider;  and  such  interest,  it  is  well 
settled,  was  that  of  a  tenant  in  common  with  the  plaintiff. 
(Jackson  v.  BrowneUj  1  Johfk  267.  De  Mott  v.  Bagermany  8 
Ooweny  220.  Caswell  v.  Bistrieh,  15  Wend.  379.  Putnamy. 
Wi»e,  1  Bill,  234.  THpp  v.  ROeyy  15  Barh.  333.  Dinehart 
V.  WUsm,  Id.  595.) 

When  the  defendant  took  possession  of  the  hay  in 
qaestion,  therefore,  he  did  not  convert  the  property,  so  as 
to  authorize  the  plaintiff  to  maintain  trover  for  it,  even 
though  the  plaintiff  had  not  forfeited  his  rights  under 
the  contract  by  feeding  his  own  horses  upon  the  hay 
raised  from  the  farm ;  for  nothing  less  than  the  destruc- 
tion or  sale  of  the  joint  property  will  constitute  a  conver- 
sion by  a  tenant  in  common  or  joint  tenant.  And  as  the 
hay  was  mostly  devoted  to  the  same  purposes,  by  the  de- 
fendant, which  the  plaintiff  had  covenanted  to  devote  it  to, 
by  the  agreement — that  of  feeding  and  maintaining  the  live 
stock  placed  upon  the  farm — he  was  not  chargeable  with 
a  conversion  in  that  appropriation  of  it ;  for  changing  the 
form  of  a  chattel,  by  one  joint  owner,  by  converting  it  to 
its  ultimately  intended  and  profitable  use,  is  not  wrong- 
ful in  judgment  of  law.  (2  HiUiard  on  Torts,  425-8.  2 
Qreefd.  on  Ev.  §  646.  .  Fleming  v.  GhreenvUle^  1  Taunt.  241.) 

But  the  defendant  kept  one  horse  upon  the  hay,  besides 
the  horse  and  cow  he  was  entitled,  under  the  contract,  to 
have  maintained  upon  the  farm.  By  the  terms  of  the  con- 
tract there  was  no  disposition  either  expressly  or  impliedly 
made  of  the  hay  that  might  remain,  after  the  stock  placed 
upon  the  farm,  together  with  the  defendant's  horse  and 
cow,  had  been  fed  upon  it,  so  far  as  they  required  it  The 
excess,  if  any  remained  after  the  plaintiff  had  performed 
all  the  obligations  in  that  respect  resting  upon  him,  would 
vest  in  and  belong  to  the  plaintiff.  That  there  was  such 
an  excess  may  be  fairly  and  reasonably  inferred  from  the 
circumstance  that  the  defendant  was  able  to  feed  one 
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'  horse  upon  it,  in  addition  to  the  stock,  horse  and  cow,  the 
plaintiff  was  hound  to  maintain  with  it;  and  for  that  ex- 
cess, whatever  it  might  he  proven  to  he  worth,  the  plaintiff 
sh'^nld  have  heen  allowed  to  recover,  hy  the  county  court. 
To  that  extent,  and  to  that  only,  the  defendant  became 
liable  to  the  plaintiff,  in  the  form  of  action  adopted  in 
this  case;  and  to  enable  the  plaintiff  to  maintain  the 
action  to  that  extent,  the  order  should  be  reversed,  and  a 
new  trial  directed. 

[Ebib  Obvbbal  Tbbm,  May  7, 1866»    GraviTy  Ikmisk,  Mtmm  and  IWif^ 
Justices.] 


OIUSG0  &  Sage  v9.  Birdsall. 

By  the  terms  of  an  exception  and  reservation  in  a  conveyance  of  land,  *<  aD  the 
pine  and  hemlock  timber  suitable  for  sawing,  and  all  necessary  flualities  for 
removing  the  same,  with  the  right  of  flowing  the  lands  now  (then)  covered  bj 
the  mill  pond,  while  necessary  for  manufacturing  the  timber  on  the  a^jaomt 
lands,"  were  excepted  and  reserved  to  the  grantor.  Stld  that  sudi  excep- 
tion and  reservation,  being  absolute  in  terms,  and  unlimited  as  to  the  period 
when  the  act  of  removal  and  mannfkcture  should  be  exercised,  if  any  tim^ 
could  be  fixed  by  the  act  of  the  grantee,  or  of  a  Judicial  tribunal,  vrithin 
which  the  power  of  removal  and  manufacture  was  to  be  exercised,  it  should 
be  in  the  futur§,  upon  notice  to  be  given  to  the  grantor,  to  exercise  his. 
power  of  removal  within  some  time  to  be  named ;  so  as  to  enable  him  to 
obtain  the  benefit  of  his  reservation. 

HM,  dUo^  that  he  could  not  be  deprived  of  his  property  or  reserved  rights 
by  an  allegation  that  a  r$atimtAU  tim$  for  removal  and  manu&ctore  bad 
already  elapsed,  and  therefore  his  rights  were  extinguished. 

And  that  so  long  as  the  grantor  had  timber,  which  he  might  remove,  he  had 
also  the  right  to  overflow  the  lands  for  such  reasonable  time  as  might  be 
necessary  for  the  manufiustnre  of  the  timber,  after  removal;  which  right 
was  not  extinguished  by  delay  in  its  exerdse. 

THIS  was  an  action  in  equity,  brought  to  restrain  the 
defendant  from  the  further  exercise  of  certain  excep- 
tions and  reservations  contained  in  a  deed  from  the  de- 
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fen  dan t  to  one  Heminover,  under  whom  the  plaintiffs 
claim ;  for  a  constrnction  of  those  exceptions  and  reserva- 
tions; and  for  a  decree  declaring  them  canceled  and 
extinguished. 

The  complaint  sets  forth  that  the  defendant,  in  1856, 
conveyed  to  one  Heminover  a  tract  of  land,  excepting  and 
reserving  "  all  the  pine  and  hemlock  suitable  for  sawing, 
and  all  necessary  facilities  for  removing  the  same,  with 
the  right  of  flowing  the  lands  now  covered  by  the  mill 
pond,  while  necessary  for  manufacturing  the  timber  on 
the  adjacent  lands." 

The  plaintiffs  are  the  grantees  of  Heminover,  and  they 
set  forth  that  prior  to  the  commencement  of  this  action, 
the  defendant  had  cut  and  removed  from  said  premises  all 
the  pine  and  hemlock  timber  thereon,  reserved  by  him  in 
his  said  deed,  that  was  suitable  for  sawing  at  the  time  of 
making  such  reservation.  They  further  allege  that  he  has 
cut  timber  not  suitable  for  sawing,  and  claims  the  growth 
of  the  timber,  and  the  right  to  overflow  the  premises 
covered  by  the  mill  pond,  until  the  pine  and  hemlock  are 
manufactured.  Also  that  the  term  "adjacent  lands" 
means  only  those  lands  conveyed  by  Heminover;  and  that 
previous  to  the  commencement  of  the  suit  they  forbade 
his  cutting  any  more  timber  on  the  premises.  They  aver 
that  he  has  no  further  rights  there,  to  cut  timber  or  to 
overflow,  and  ask  for  a  judgment  prohibiting  him  from  cut- 
ting any  more,  and  from  overflowing  on  the  premises, 
and  to  have  the  reservation  canceled.  TSo  damages  were 
claimed,  and  the  action  was,  therefore,  for  the  %peeifie 
relief  demanded. 

The  defendant,  by  his  answer,  denied  all  the  equities  of 
the  complaint,  also  the  plaintiffs'  title,  and  most  of  the 
other  allegations,  except  the  execution  of  a  conveyance  to 
Heminover,  which  was  admitted ;  and  claimed  specifically 
that  there  was  at  the  commencement  of  the  suit,  and  is,  a 
large  quantity  of  hemlock  and  pine  timber  on  the  premises, 
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which  was  reserved  in  the  deed.  He  also  averred  that  the 
term  ^'  adjacent  lands/'  used  in  the  deed,  was  understood 
by  the  parties,  and  meant  those  lands  owned  by  him,  the 
grantor,  and  conveyed  to  Heminover,  but  alleged  that  the 
term  ^'  adjacent  lands  "  was  used  in  its  ordinary  sense. 

The  plaintiffs  therefore  claimed  the  interposition  of  the 
equity  powers  of  the  court : 

1.  To  have  the  alleged  cloud  upon  the  title  removed. 

2.  To  have  the  defendant  restrained  from*  cutting  and 
removing  any  further  timber  from  the  premises. 

3.  To  have  the  defendant  restrained  from  overflowing 
the  lands  in  question,  in  the  process  of  manufacturing  the 
timber  cut  and  removed  from  this  and  adjacent  lands. 

4.  To  have  a  construction  of  the  words  of  reservation. 

* 

The  referee  to  whom  the  case  was  referred  for  hearing 
and  decision,  among  other  things,  decided  that  the  ezcep* 
tions  and  reservations  in  question  were  made;  that  the 
defendant  had  been  in  the  full  enjoyment  of  the  premises 
and  reservations,  and  might,  with  proper  and  reasonable 
effort  and  industry,  have  availed  himself  of  all  the  benefits 
and  advantages  secured,  or  intended  to  be  secured,  by  the 
reservations.  He  further  found  that  there  was  still  a  large 
number  of  pine  and  hemlock  trees  standing  on  the  prem- 
ises, sufficient  to  make  from  40,000  to  50,000  feet  of  lumber^ 
which  was  suitable  for  sawing  at  the  time  of  the  convey- 
ance from  the  defendant  to  Heminover ;  and  that  he  had 
also  cut  and  removed  a  large  quantity  of  pine  and  hem- 
lock timber  not  suitable  for  sawing,  at  the  time  of  such 
conveyance ;;  and  he  adjudged^  among  other  things,  that 
all  the  exceptions  and  reservations  should  be  removed, 
canceled  and  terminated,  except  the  right  to  cut  apd 
remove  such  pine  and  hemlock  timber  still  remaining  on 
the  premises,  as  was  suitable  for  sawing  at  the  time  the 
deed  was  executed ;  and  directed  a  perpetual  injunctiou 
against  overflowing  any  part  of  the  premises  by  the  waters 
of  the  mill  pond,  and  the  removal  of  the  water  from  said 
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lands;  and  that  the  plaintiffs  recover  of  the  defendant 
their  costs. 

The  defendant  duly  excepted,  and  judgment  having  been 
perfected,  appealed  to  this  court. 

A.  J.  ParheTy  for  the  appellant. 

W.  J.  QroBy  for  the  respondent 

By  the  Churt^  Hogbboom,  J.  By  the  judgment  pro- 
nounced in  thiis  case,  taken  in  connection  with  the  referee's 
report,  it  appears  that  at  the  commencement  of  the  action 
there  was  still  upon  the  premises  in  question  a  large  num- 
ber of  pine  and  hemlock  trees  suitable  for  sawing  at  the 
time  of  the  conveyance  to  Heminover,  and  which,  under 
the  exception  and  reservation  in  the  conveyance  to  him, 
belonged  to  the  defendant  By  the  terms  of  this  exception, 
and  reservation  ^^  all  the  pine  and  hemlock  timber  suitable 
for  sawing,  and  all  necessary  facilities  for  removing  the 
same,  with  the  right  of  flowing  the  lands  now  (then) 
covered  by  the  mill  pond,  while  necessary  for  manufac- 
taring  the  timber  on  the  adjacent  lands,"  were  excepted 
and  reserved  to  the  defendant.  This  exception  and  reser* 
vation  was  absolute  in  terms,  and  unlimited  as  to  the 
period  when  the  act  of  removal  and  manufacture  should 
be  exercised.  I  do  not  see  why  the  property  in  the 
excepted  timber  would  not  forever  remain  in  the  defend- 
ant, and  those  who  derived  title  through  him,  and  if  any 
time  could  be  fixed  by  the  act  of  the  adverse  party,  or  of  a 
judicial  tribunal,  within  which  the  power  of  removal  and 
manufacture  was  to  be  exercised,  (which  I  think  doubtful,) 
it  should  be  in  the  future.  ITotice  should  be  given  to  the 
defendant  to  exercise  his  power  of  removal  within  some 
time  to,  be  named,  so  as  to  enable  him  to  obtain  the  bene- 
fit of  his  reservation ;  and  he  should  not  be  deprived  of 
his  property  or  reserved  rights  by  an  allegation  that  a 
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reasonable  time  for  removal  and  manufactare  had  already 
elapsed,  and  therefore  his  rights  were  extinguished,  and 
this  without  notice  that  the  plaintiffs  wished  him  to  remove 
his  property  from  their  premises.  The  only  notice  they 
gave  him  was  one .  in  eftect,  that  his  rights  were  already 
terminated,  and  that  he  must  remove  no  more  timber. 
The  referee  has  decided  that  while  there  was  still  timber 
on  the  land  which  the  defendant  owned  and  had  a  right 
to  remove,  he  had  no  right  to  manufacture  it  by  overflow- 
ing the  lands  covered  by  the  adjacent  mill  pond,  for  ever 
so  short  a  time  after  such  removal.  The  right  to  manu- 
facture (and  overflow  for  such  purpose)  was  coextensive 
with  the  right  to  remove ;  and  it  seems  to  me  clear  that 
so  long  as  the  defendant  has  timber,  which  he  may  remove, 
he  has  also  the  right  to  overflow  the  lands  in  question,  for 
such  reasonable  time  as  may  be  necessary  for  such  manu- 
facture, after  such  removal.  This  right  the  referee  has 
cut  off  by  declaring  it  canceled  and  terminated,  and  for- 
bidding the  further  exercise;  and  I  think  improperly. 
This  right  is  not  extinguished  by  delay  in  its  exercise. 
The  parties  have  not  seen  fft  to  impose  any  limitation  of 
time,  in  the  conveyance,  in  regard  to  the  exercise  or 
enjoyment  of  these  privileges ;  and  if  any  limitation  can 
now  be  interposed,  I  think  it  cannot,  in  equity,  be  done 
without  allowing  a  reasonable  time,  in  the  future,  for  their 
exercise. 

As  this  is  decisive  of  the  case,  and  necessarily  leads  to 
a  reversal  of  the  judgment,  it  is  superfluous  to  consider 
any  of  the  other  questions  in  the  case. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

[ Albakt  Obkhbal  Tbbm,  September  16, 1S66.  MUUr,  JtipaBi  and  Mo^tboom, 
JiuUoes.] 
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An  order  of  a  county  ooart|  dismlBsing  an  appeal  from  a  Justice's  Judgment, 
on  the  ground  that  it  was  not  brought  in  time,  is  a  final  determination  of 
the  rights  of  the  parties,  in  the  action,  and  i»  therefore  to  he  deemed  a  Judg- 
ment, within  the  meaning  of  section  246  of  the  Code. 

Statutes  giving  the  right  of  appeal  are  always  liberally  oonstnied  in  ftirther- 
ance  of  Justice,  and  such  an  interpretation  as  will  work  a  forfeiture  of  such 
right  is  not  to  be  &Tored. 

The  personal  notice  of  a  Judgment,  required  by  section  858  of  the  Code,  hi 
order  to  limit  the  time  to  appeal,  means  a  personal  notice  in  writing  flrom 
the  party  who  has  obtained  the  Judgment,  and  not  a  notice  incidentally 
derived  from  a  third  person,  or  in  some  other  way. 

The  statute  must  be  held  to  give  the  right  of  appeal  at  any  time  within  twenty 
days  after  the  party  shall  receive  written  notice  from  the  party  recovering 
the  Judgment. 

The  rule  is  well  settled  that,  where  a  notice  is  required  or  authorized  by  stat- 
ute, in  legal  proceedings,  it  means  written  notice. 

A  general  appearance  by  the  respondent,  in  the  appellate  court,  and  noticing 
the  appeal  for  argument,  are  positive  acts  of  submission  to  that  court,  and 
amotmt  to  a  waiver  of  the  right  to  have  the  appeal  dismissed  on  the  ground 
(hat  it  was  not  made  in  time. 

APPEAL  from  a  judgment  entered  July  29ih,  1863, 
upon,  an  order  of  the  Oteego  county  court,  made  in 
September,  1857,  dismissing  the  defendant's  appeal  from 
a  judgment  rendered  against  him  in  a  justice's  court,  on 
the  ground  that  the  time  to  appeal  had  expired. 

The  action  was  commenced  by  attachment,  before  the 
justice,  and  a  judgment  was  rendered  for  the  plaintiff  on 
the  19th  of  January,  1852.  The  process  was  not  person- 
ally served,  and  the  defendant  did  not  appear.  The  notice 
of  appeal  was  not  served  by  the  defendant  until  July  17, 

1856,  and  the  justice  made  and  filed  his  return  thereto  in 
August  of  the  same  year.  On  the  14th  of  February,  1857, 
the  plaintiff,  by  his  attorney,  served  upon  the  appellant's 
attorney  notice  of  appearance  on  the  appeal.    In  May, 

1857,  the  respondent's  attorney  noticed  the  appeal  for 
argument  for  the  May  term  of  the  county  court,  and  at 
the  same  time  served  a  copy  of  an  affidavit  made  by  one 
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Brown,  stating  that  in  March  or  April,  1854,  the  appellant 
.  said  that  he  knew  of  the  judgment;  and  in  August  ot 
the  same  year,  (1857,)  he  again  noticed  the  appeal  foi 
argument  upon  the  return  and  said  affidavit,  for  the  Au- 
gust term  of  that  court.  At  that  time  the  appeal  was 
moved  on  for  argument,  by  both  parties,  and  the  same 
was  heard  on  the  return,  affidavit  of  Brown,  and  proof  of 
service  of  the  notice  of  appearance,  and  of  the  above  men- 
tioned notice  of  argument.  * 

In  September,  1857,  the  county  court  made  an  order 
dismissing  the  appeal,  with  ^10  costs,  on  the  ground  that 
the  appellant's  knowledge  of  the  judgment,  in  March  or 
April,  1854,  was  equivalent  to  personal  notice  of  it,  and 
that  he  had  lost  the  right  to  review  the  judgment  by  de- 
laying to  appeal  from  it  within  twenty  days  from  that 
time.  A  judgment  was  entered,  in  pursuance  of  such 
decision,  dismissing  the  appeal,  and  the  roll  filed  on  the 
29th  of  July,  1863.  The  defendant  appealed  to  this  court 
on  the  26th  day  of  July,  1865. 

Jamen  JE.  Davey^  for  the  appellant. 

De  Witt  (7.  BateSy  for  the  respondent 

By  the  Covrty  Mason,  J.  The  first  question  to  be  con- 
sidered in  this  case  is,  whether  the  order  of  the  county 
court,  dismissing  the  appeal  from  the  judgment  of  the 
justice,  is  to  be  deemed  a  judgment,  within  the  meaning 
of  section  245  of  the  Code.  That  section  defines  a  judg- 
ment to  be  the  final  determination  of  the  rights  of  the 
parties  in  the  action.  It  seems  to  me  that,  so  far  as  the 
county  court  is  concerned,  it  must  be  regarded  as  a  judg- 
ment The  appeal  was  dismissed  on  the  ground  that  it 
was  not  brought  in  time.  If  it  appears  from  the  return 
itself  that  it  was  brought  in  time,  and  the  county  court 
has  decided  that  it  was  not,  and  given  judgment  dismiss- 
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ing  the  appeal  for  that  reason,  it  must  be  regarded  as 
the  final  determination  of  the  rights  of  the  parties ;  for 
there  is  no  redress  left  to  the  appellant,  and  the  action  in 
fact  is  decided  in  favor  of  the  plaintiffl  The  principle 
enunciated  in  the  following  cases  would  seem  to  hold  that 
this  order,  and  the  judgment  entered  thereon,  must  be 
regarded  as  a  judgment  within  the  spirit  and  meaning  of 
the  245th  section  of  the  Code.  {Talbot  v.  Talbot,  23  N.  T. 
Rep.  17.-  6  JKH,  157.  4  Wend.  483.  4  Haw.  Pr.  B.  195. 
3  N.  Y.  Rep.  646.  7  How.  Pr.  R.  194.  12  John.  31.)  It 
is  said  in  the  latter  case,  whether  the  decision  is  denom- 
inated a  judgment,  an  order,  a  decree  or  sentence,  is  reiy 
immaterial  The  decision  is  in  effect  a  final  judgment  by 
which  the  suit  is  terminated,  and  the  subject  in  contro- 
versy is  awarded  to  one  party,  against  the  other.  It 
would  seem  from  the  judgment  order  dismissing  the  ap- 
peal, that  the  whole  case  was  brought  before  the  court^ 
and  the  return  itself  read,  and  the  cause  was  moved  on, 
as  well  upon  the  notice  of  argument  as  upon  the  notice  of 
motion  to  dismiss  the  appeal,  and  was  thus  submitted  to 
the  court ;  and  when  the  decision  came,  it  was  a  dismissal 
of  the  appeal,  upon  the  ground  that  the  appellant  was  too 
late  in  serving  his  notice  of  appeal.     . 

The  next  and  more  difiicult  question  in  the  case  is,  was 
the  appeal  brought  in  time  7  This  question  depends  upon 
the  construction  which  is  to  be  put  upon  section  363  of 
the  Code.  That  section,  regulating  appeals  from  judg- 
ments in  justices'  courts,  provides  that  if  the  judgment,  as 
in  this  case,  is  rendered  upon  process  not  personally 
served,  and  the  defendant  did  not  appear,  he  shall  have 
twenty  days  after  personal  service  of  the  judgment,  to 
serve  the  notice  of  appeal,  Jcc.  (C!M2e,§353.)  It  appears  from 
the  return  of  the  justice,  that  the  judgment  was  entered 
on  the  19th  of  January,  1852.  The  notice  of  appeal  was 
not  served  until  July  17th,  1856 ;  and  the  only  evidence 
that  the  appellant  had  personal  notice  of  the  judgment 
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more  than  twenty  days  before  the  notice  of  appeal  was 
served,  is  to  be  found  in  the  affidavit  of  Joseph  R.  Brown, 
and  npon  which  the  notice  to  dismiss  was  predicated.  He 
swears,  in  that  affidavit,  that  in  March  or  April,  1854,  he 
heard  the  defendant,  Lovejoy,  say  that  he  knew  of  the 
judgment  in  this  action,  which  was  entered  before  Abram 
I.  Brown,  Esq.  It  is  claimed  on  the  part  of  the  plaintiff, 
in  this  case,  that  the  admission  made  to  Brown  proves 
that  he  had  personal  notice  of  the  judgment  Whether 
he  was  informed  of  it  by  the  plaintiff,  by  the  justice,  by 
a  stranger,  or  how  he  got  his  informatioa  of  the  exist- 
ence of  the  judgment,  we  are  not  informed.  This,  in  my 
judgment,  utterly  fails  to  prove  that,  he  had  personal 
notice  of  the  judgment,  within  the  meaning  and  intent 
of  this  353d  section  of  the  Code. 

Statutes  giving  the  right  of  appeal  are  always  liber- 
ally  construed  in  furtherance  of  justice,  and  such  an  in- 
terpretation as  will  work  a  forfeiture  of  such  right  is  not 
to  be  favored.  (4  Barb.  636.  1  Wend.  395.)  The  Ian- 
guage  of  the  statute  is  quite  plain :  "  fie  shall  have  twenty 
days  after  personal  notice  of  the  judgment'*  This  does 
not  mean  twenty  days  after  he  shall  ascertain  by  his  own 
inquiries  or  investigation,  that  such  judgment  exists 
against  him,  but  twenty  days  after  he  shall  receive  per- 
sonal notice  of  the  judgment  from  the  party  himself  in 
whose  favor  the  judgment  was  entered.  This,  I  have  no 
doubt,  was  the  intention  of  the  framers  of  this  statute. 
The  legislature  never  were  guilty  of  the  absurdity  of 
limiting  the  important  right  of  appeal  in  such  cases  as 
this,  where  there  has  been  no  personal  service  of  process 
upon  the  party,  to  twenty  days  after  he  might  be  informed, 
by  some  means  or  somehow,  and  perhaps  by  a  stranger, 
of  the  existence  of  the  judgment 

The  only  reasonable  construction  which  can  be  put 
upon  thi^  statute  is  to  hold  that  personal  notice  means 
a  personal  notice  from  the  party  who  has  obtained  the 
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judgment  It  was  said  by  the  court,  in  Gilbert  v.  The 
Columbia  Turnpike  Gompantfy  (3  John.  Cos.  107,)  that  a  no- 
tice^ in  legal  proceedings,  means  a  written  notice.  The 
same  is  affirmed  by  Brown,  J.,  in  Miner  y.  Olarkj  (15 
Wend,  429.)  The  same  is  again  affirmed  in  Lane  y.  Cary^ 
(19  Barb.  539.)  The  rule  is  well  settled,  that  where  a 
notice  is  required  or  authorized  by  statute,  in  any  legal 
proceedings,  it  means  written  notice.  (See^  in  (xddition  to 
the  cases  above  cited,  15  John.  533 ;  5  Hilly  104;  6  Abb.  56  ; 
26  Barb,  248.)  This  statute  must  be  held  to  giye  the 
right  of  appeal  at  any  time  within  twenty  days  after  the 
party  shall  receive  written  notice  from  the  party  in  whose 
favor  the  judgment  was  obtained.  Any  other  construc- 
tion would  leave  the  time  of  appealing  in  the  greatest 
doubt  and  uncertainty. 

I  am  of  the  opinion,  for  these  reasons^  as  well  as  for 
the  reason  that  the  plaintiff  had  igaived  his  right  to  have 
the  appeal  dismissed,  by  his  general  appearance  on  the 
appeal,  and  by  noticing  the  appeal  for  argument  at  the 
May  and  August  terms,  that  the  county  court  was  wrong 
in  dismissing  the  appeal  They  were  positive  acts  of  sub- 
mission to  the  tribunal  whose  right  to  hear  the  appeal 
his  motion  to  dismiss  questioned.  (6  Wend.  550.  2N.T. 
Bep.  467.  7  How.  Pr.  111.  27  id.  335.  12  John.  204. 
10  Paigcy  615,  616.) 

The  judgment  of  the  county  court  should  be  reversed, 
and  that  court  directed  to  hear  the  appeal. 

[Bbooxb  Gevbrai.  TbrX)  Norember  20, 1866.    ParJctr,  Maton^  Baleom  and 
Soardman^  Ju8ticee.J 
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Where  it  is  claimed  that  an  order  to  show  camie  is  invalid)  because  not  shown 
to  have  been  made  at  a  regularly  a^nmed  special  term,  it  will  not  be^r»- 
sumedihBX  it  was  made  at  a  term  irregularly  held. 

When  a  court  has  been  regularly  convened,  it  continues  open  till  actually 
adjourned.  An  order  for  its  continuance  is  not  essential;  and  an  order 
made  by  the  court  that  it  shall  so  continue  need  dot  be  entered  with  the 
clerk.  If  necessary  to  be  entered,  it  is  the  duty  of  the  clerii  to  enter  it ; 
or  if  accidentally  omitted,  it  may  be  entered  by  him  ntmepro  tune,  and  would 
even  be  ordered  to  be  entered  on  appeal,  to  sustain  proceedings  had  under 
it  otherwise  regular. 

It  is  the  clerk's  duty  to  enter  orders  of  the  court,  without  any  special  direc- 
tions to  that  effect;  and  his  delay  or  omission  to  make  actual  and  speedy 
entry  of  orders  in  the  minutes  will  not  be  allowed  to  prejudice  the  substan- 
tial rights  of  parties. 

An  order  for  a  bank  to  show  cause  why  its  business  should  not  be  dosed, 
and  a  receiver  appointed,  is  properly  served  upon  its  vice  president ;  espe- 
cially where  it  appears  that  he  is  also  a  director. 

Where  two  receivers  of  an  ins|&vent  bank  were  appointed,  on  the  same  day, 
by  different  justices,  both  of  which  receivers  claimed  the  assets  of  the  bank, 
and  one  was  in  actual  possession  thereof;  S^  that  it  being  a  question 
of  legal  priority  which  the  court  was  bound  to  settle,  it  would  inquire  into 
the  fractions  of  the  day  on  which  the  two  receivers  were  appointed. 

The  mere  preparation  and  verification  of  the  papers  on  applications  for  the 
appointment  of  receivers  cannot  determine  the  question  of  priority. 

Where  two  applications  were  made  by  different  parties,  on  the  same  day, 
before  different  justices  and  in  different  districts,  for  the  appointment  of 
a  receiver  of  a  bank ;  Meld  that  the  party  who  obtained  the  first  judidal 
action ;  the  first  service  of  papers ;  the  first  granting  of  the  order  for  the 
appointment  of  a  receiver ;  and  the  first  perfecting  of  the  appointment,  by 
the  execution,  approval  and  filing  of  the  required  bond,  took  precedence 
of  the  other  party,  whose  receiver  merely  first  took  actual  possession  of 
the  assets  of  the  bank, 
,  The  provisions  of  the  Revised  Statutes,  entitled,  "  Of  proceedings  against  cor- 
porations, in  equity,"  (2  JR.  8,  461,)  are  not  repealed  or  abolished  by  the 
act  of  1849,  **  to  enforce  the  responsibility  of  stockholders  in  certain  bank- 
ing corporations,"  dtc.    (Za«»  of  1849,  ehap.  226.) 

Hence,  proceedings  may  still  be  instituted,  under  the  Revised  Statutes,  by 
the  people,  through  their  attorney-general,  for  the  dissolution  of  a  moneyed 
corporation,  and  the  appointment  of  a  receiver  to  wind  up  its  afSiirs.  This 
valuable  right  was  not  intended  to  be  in  any  wise  impaired  by  the  act 
of  1849.  So  far  as  this  question  is  concerned,  the  statutes  do  not  neces- 
sarily conflid 
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Where  two  receivers  are  appointed,  of  the  same  bank,  under  distinct  and 
independent  proceedings,  and  by  the  terms  of  their  respective  appoint- 
ments each  has  entire  control  of  all  the  assets  of  the  bank,  they  cannot 
with  propriety  both  act;  the  title  of  the  one  is  necessarily  exclnsive  of 
that  of  the  other,  and  the  question  of  priority  must  be  determined  as  a 
legal  right. 

APPEAL  bj  the  plaintiffs  from  an  order  made  at  a 
special  term,  refusing  an  attachment  and  other  relief. 

J.  H.  Martmdale,  (attorney  general,)  for  the  appellants. 

Daniel  Pratt  and  Lyman  Tremain^  for  the  respondents, 

HoasBOOM,  J.  The  plaintiffs  moved  at  a  special  term 
in  the  third  district  (where  the  venue  was  laid)  for  an 
order  against  Charles  B.  Sedgwick,  Esq.,  of  Syracuse,  to 
show  cause  why  the  custody  of  the  assets  of  said  bank 
was  withheld  from  L.  Harris  Hiscock,  the  receiver  ap* 
pointed  therein  by  Justice  Peckham ;  why  an  attachment 
should  not  issue  against  him,  the  said  Sedgwick ;  why 
he  should  not  be  punished  for  his  alleged  misconduct; 
and  why  the  order  (of  Justice  Foster)  appointing  him,  the 
said  Sedgwick,  receiver,  should  not  be  vacated. 

The  motion  is  made  upon  all  the  papers  in  the  case, 
and  it  is  necessary  to  look  into  most  of  them  to  de« 
termine  the  merits  of  the  application.  The  Central  City 
Bank  suspended  payment  on  Saturday,  the  29th  day  of 
December,  1866.  Upon  a  petition  of  the  attorney  gen- 
eral, accompanying  papers  stating  that  fact  and  the  insolv- 
ency of  the  bank,  verified  on  the  31st  day  of.  December, 
1866,  Justice  Peckham,  at  a  special  term,  granted  an  order 
for  the  defendant  to  show  cause  on  that  day,  at  11  o'clock 
A.  M.,  why  the  business  of  said  corporation  should  not  be 
closed  and  a  receiver  appointed.  This  order,  together 
with  the  summons  and  complaint,  were  personally  served 
apon  Hon.  LeRoy  Morgan,  the  vice  president  and  a  direc* 
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tor  of  said  bank,  on  said  Slst  day  of  December,  at  about 
lOJ  o'clock  A.  M.  At  the  time  appointed  for  showing 
cause,  the  plaintiffs  appeared,  by  counsel,  and  the  defend- 
ant did  not  appear.  An  order  was  thereupon  granted, 
at  special  term,  by  Justice  Peckham,  that  the  said  Cen- 
tral City  Bank  be  and  the  same  was  thereby  dissolved, 
and  restraining  the  bank  and  its  officers  from  exercising 
any  of  its  corporate  functions,  and  from  receiving  or  dis- 
posing of  any  of  its  effects  except  to  the  receiver,  and 
appointing  L.  Harris  Hiscock,  on  filing  a  proper  bond 
duly  approved,  (describing  the  same,)  receiver  of  the  bank, 
with  the  usual  powers  in  closing  up  the  affairs  of  the 
bank  and  making  a  final  settlement  of  the  same.  This 
order  was  filed  with  the  clerk  at  about  11.35  A.  m.  of  the 
Slst  of  December,  and  on  the  same  day,  at  about  the 
same  hour,  the  required  bond  was  duly  approved,  and 
filed  with  the  clerk.  Mr.  Hiscock,  learning  that  Mr. 
Bedgwick  was  in  possession  of  the  assets  of  the  bank, 
called  upon  him,  on  the  3d  day  of  January,  1867,  exhib- 
iting to  him  the  order  appointing  him  receiver,  and  de- 
manded of  him  possession  of  said  assets,  with  which 
demand  said  Sedgwick  refused  to  comply.  Thereupon 
the  proceedings  before  referred  to  were  instituted,  to  com- 
pel such  compliance  and  to  punish  him  for  contempt, 
which  resulted  in  the  order  made  at  special  term,  from 
which  this  appeal  is  taken. 

The  ground  upon  which  said  Sedgwick  refused  com- 
pliance with  said  order,  and  declined  to  deliver  said  assets, 
was,  that,  as  he  claimed,  he  himself  was  the  lawful  re- 
ceiver of  the  bank,  and  entitled  to  hold  and  administer 
its  assets.  On  the  29th  day  of  December,  1866,  (the  day 
on  which  the  bank  suspended  payment,)  George  Barnes, 
the  cashier  of  the  institution,  instituted  proceedings,  un- 
der the  act  of  1849,  to  obtain  an  injunction  against  the 
bank  and  the  appointment  of  a  receiver ;  that  is,  he  em- 
ployed counsel  and  verified  a  petition,  on  that  day,  fior 
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8uch  purpose.  "Upon  this  petition  Justice  Foster,  on  the 
Slst  day  of  December,  1866,  at  chambers,  and  as  early  as 
11  o'clock  of  that  day,  granted  an  order  that  said  bank, 
on  the  same  day,  at  4  o'clock  p.  h.,  show  cause  why  it 
should  not  be  declared  insolvent,  and  why  an  injunction 
should  not  issue  and  a  receiver  be  appointed.  These 
papers  were,  soon  thereafter,  duly  served  upon  Oliver  F. 
Burt,  the  president  of  the  bank,  (as  by  said  order  required,) 
on  said  Slst  day  of  December.  At  the  time  appointed, 
the  parties  appeared,  and  Justice  Foster,  at  chambers, 
made  an  order  declaring  the  bank  insolvent,  awarding  an 
injunction  against  the  further  exercise  of  its  functions, 
and  appointing  the  said  Charles  B.  Sedgwick  receiver  of 
the  bank,  on  his  executing  and  filing  with  the  clerk  a 
bond,  with  sureties,  duly  approved,  (ad  specified  in  said 
order.)  On  the  same  day  the  requisite  bond,  duly  ap- 
proved, was  executed  and  filed  with  the  clerk  of  Onon- 
daga ;  and  thereupon,  also  on  the  same  day,  said  Sedgwick, 
as  such  receiver,  demanded  and  received  from  Oliver  F. 
Burt,  the  president,  possession  of  the  property  and  assets 
of  the  institution,  which  he  still  retains. 

The  proceedings  under  which  the  respective  parties 
acted  in  obtaining  the  appointment  of  their  respective 
receivers,  considered  without  reference  to  each  other  or 
to  the  validity  of  the  statute  under  which  they  were  re- 
spectively had,  appear  to  have  been  regular,  or  at  least 
not  invalid.  Some  objections,  partly  of  a  technical  char- 
acter, are  taken  by  the  defendant  against  ihe  plaintifis' 
proceedings,  on  the  question  of  regularity,  but  I  think 
they  have  not  sufficient  foundation  to  invalidate  the  pro- 
ceedings. Thus,  in  regard  to  the  orders  made  by  Justice 
Peckham,  first,  the  order  to  show  cause ;  and  second,  the 
order  appointing  a  receiver,  it  is  said  they  are  invalid,  be- 
cause not  shown  to  have  been  made  at  a  regularly  ad- 
journed special  term,  and  not  to  have  been  actually  entered 
by  the  clerk.    As  to  the  first  objection,  I  think  the  an- 
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8wer  is,  it  will  not  be  presumed  that  they  were  made  at  a 
term  irregularly  held.  There  is  nothing  to  show  that  the 
special  term  in  question  was  not  the  continuance  of  a 
term  regularly  held  by  the  justice,  and  held  open  by  him 
for  the  transaction  of  further  business^  at  his  chambers  or 
elsewhere.  The  court  having  been  regularly  convened, 
continues  open  till  actually  adjourned.  An  order  for  its 
continuance  is  not  essential ;  and  an  order  made  by  the 
court,  that  it  should  so  continue,  is  not  necessary  to  be 
entered  with  the  clerk.  If  it  is  so,  I  think  when  actually 
made  by  the  court,  (which  is  the  act  which  gives  it  valid- 
ity,) it  is  the  duty  of  the  clerk  to  enter  it ;  or,  if  accident- 
ally omitted,  it  may  be  entered  by  him  nunc  pro  tune^  and 
would  even  now,  if  necessary,  be  ordered  to  be  entered, 
to  sustain  proceedings  had  under  it,  otherwise  regular.  If 
Justice  Peckham's  special  term  was  of  this  character,  as  we 
may  presume,  there  is  nothing  to  impeach  their  validity 
in  the  respect  just  specified.  As  to  the  second  objection, 
that  the  orders  were  not  entered  by  the  clerk,  I  have  just 
said  they  were  the  orders  of  the  court,  approved  by  the 
seal  of  the  justice,  and  mmt  be  entered.  If  not  entered 
immediately,  as  is  of  course  more  appropriate,  they  may 
be  entered  afterwards.  It  is  the  clerk's  duty  to  enter 
them,  without  any  special  directions  to  that  effect,  and 
they  may  be  entered  nunc  pro  tune  when  accidentally  omit- 
ted, and  when  necessary  to  sustain  proceedings  had  in 
good  faith,  and  otherwise  unexceptionable.  The  delay  or 
omission  of  a  clerk  to  make  actual  and  speedy  entry  of 
the  order  in  the  minutes,  cannot  be  allowed  to  prejudice 
the  substantial  rights  of  parties. 

Again,  it  is  said  that  the  order  to  show  cause  was  not 
properly  served,  and  that  no  proper  evidence  of  service 
was  furnished  to  the  court  or  incorporated  in  the  order. 
The  order  was  served  on  the  vice  president,  and  I  think 
he  was  a  proper  person  on  whom  to  serve.  It  now  ap- 
pears that  he  was  also  a  director,  and  I  rather  think  that 


ALBANY— MARCH,  1867.  41^ 


The  People  9.  The  Oentral  City  Bank. 

wottld  be  preBumed  from  his  office  of  vice  president. 
Although  the  evidence  of  such  service  is  not  recited  in 
the  order  appointing  the  receiver,  I  think  we  may  pre- 
sume that  the  evidence  of  it  was  presented  to  the  conrt 
J>efore  it  allowed  them  to  take  the  order  on  the  non- 
appearance of  the  defendant,  which  was  directed  to  be 
served  on  the  defendant 

It  is  supposed  that  as  both  of  these  receivers  were  ap- 
pointed on  the  same  day,  and  Sedgwick  has  possession  of 
the  assets,  the  court  will  not  inquire  into  the  fractions  of 
a  day,  to  dispace  his  possession.  But  it  is  a  question 
of  actual  priority,  which,  I  think,  we  are  bound  to  settle, 
and  that  where  parties  stand  upon  their  legal  rights,  in  a 
matter  in  which,  in  themselves  considered,  both  are  unex- 
ceptionable men,  if  we  can  fairly  determine  the  question 
of  legal  priority,  the  ends  of  justice  require  that  it  should 
be  carried  into  execution. 

These  preliminaries  disposed  of,  two  questions  remain : 
1.  Were  the  Revised  Statutes  in  operation,  so  as  to  justify 
the  proceedings  taken  by  the  attorney  general  ?  2.  If  so, 
which  party  had  the  legal  priority  of  right  to  the  posses- 
sion of  the  assets  ? 

We  will  consider  the  latter  question  first 

Although  the  petition  for  the  appointment  of  a  receiver 
was  first  prepared  and  verified  in  the  case  pending  before 
Justice  Foster,  yet  the  first  judicial  action  was  taken  in 
the  case  pending  before  Justice  Peckham,  both,  however, 
being  on  the  same  day.  The  precise  hour  does  not  appear, 
further  than  that  Judge  Peckham's  order  was  served  about 
half  an  hour  before  Judge  Foster's  order  was  granted. 

All  the  subsequent  judicial  proceedings  necessary  to 
perfect  the  appointment  of  a  receiver,  had  before  Justice 
Peckham,  preceded  those  before  Justice  Foster.  Justice 
Peckham's  order  to  show  cause  was  returnable  at  11  A;  H., 
and  his  order  for  the  appointment  of  a  receiver,  as  granted, 
was  filed  with  the  clerk  about  11.35  A.  M.,  together  with 
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the  bond  of  the  receiver,  duly  executed  and  approved. 
Justice  Foster's  order  to  show  cause  was  not  returnable 
till  4  o'clock  p.  M.,  and  it  was  at  or  after  that  hour  that  it 
was  made^  the  bond  filed^  and  the  appointment  of  Mr. 
Bedgwick  perfected.  On  the  same  day,  Sedgwick  ob- 
tained possession  of  the  asseta  The  mere  preparation  and 
verification  of  the  papers  cannot  determine  the  question 
of  priority ;  and  whether  it  be  determined  by  the  question 
of  first  judicial  action,  of  first  service  of  papers,  of  the  first 
granting  of  the  order  for  the  appointment  of  the  receiver, 
or  the  first  perfecting  of  the  appointment,'  by  the  execu- 
tion, approval  and  filing  of  the  required  bond,  the  pro- 
ceedings had  before  Justice  Peckham  take  precedence* 
One  of  these  latter  questions  musty  I  think,  determine  it ; 
for  the  mere  fact  that  Sedgwick  first  obtained  the  actual 
possession  of  the  assets  cannot  settle  the  question  of  legal 
right 

The  defendants  claim  that  the  provisions  of  the  Revised 
Statutes,  entitled  ^*  Of  proceedings  against  corporations  in 
equity,"  (2  E.  8.  464,  465,)  under  which  the  plaintifia 
evidently  proceeded  in  this  case,  are  abolished  by  chapter 
226  of  the  Laws  of  1849,  (j>.  340,)  under  which  the  pro* 
ceedings  were  instituted  which  resulted  in  the  appoint- 
ment of  Mr.  Sedgwick.  There  is  no  express  repeal ;  and 
if  there  be  any  repeal,  it  must  be  a  repeal  by  implication, 
resulting  from  the  inconsistency  of  the  two  statutes,  or 
from  the  evident  intent  of  the  legislature  to  substitute  the 
latter  proceedings  in  the  place  of  the  former.  The  first 
four  sections  relate  to  the  liability  of  stockholders,  and 
have  no  connection  with  this  subject  Sections  5  and  6 
provide  for  the  speedy  enforcement  of  claims  against  the 
bank  by  suit,  judgment  and  execution,  and,  on  the  return 
of  an  execution  unsatisfied,  for  an  order  declaring  the 
insolvency  of  the  corporation.  Sections  7,  8  and  9  pro- 
vide for  an  application  for  an  order  of  the  same  kind  by  a 
creditor  having  a  demand  exceeding  $100,  after  the  lapse 
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of  ten  days  after  demand  of  payment  of  such  claim  and 
refnsal  to  pay,  and  for  a  temporary  injunction,  and  also, 
ultimately,  after  a  hearing,  for  an  injunction  restraining 
the  exercise  of  its  corporate  rights,  and  for  a  receiver. 
Section  10  (under  which  the  defendant's  proceeding  were 
taken)  provides  for  an  application  for  an  order  declaring 
the  corporation  insolvent,  or  in  imminent  danger  of  in- 
solvency, by  any  one  or  more  stockholders,  to  the  amount 
of  one-tenth  of  the  capital  of  the  bank,  and  also  for  a 
temporary  and  final  injunction  and  a  reeeivery  as  specified 
in  section  9.  Section  12  defines  the  powers  and  duties  of 
the  receiver,  and  all  the  subsequent  sections  of  the  act 
appear  only  to  contain  provisions  for  the  speedy  and  effect- 
ual execution  of  his  trust,  and  for  the  prevention  of  delays 
in  the  enforcement  of  demands  against  corporations. 

This  act,  it  is  plain,  does  not  cover  a  large  number  of 
cases  in  which  courts  of  equity  have  exercised  jurisdiction 
over  corporations,  many  of  which  are  recited  in  the  title 
of  the  Bevised  Statutes  heretofore  quoted,  and  among 
others,  several  of  the  cases  specified  in  sections  39,  40  and 
41  of  that  title,  (2  ^.  8. 464,)  by  which,  in  the  event  of  the 
insolvency  of  a  corporation,  its  violation  of  any  of  the  pro- 
visions of  its  act  of  incorporation,  or  of  any  other  act  bind- 
ing on  such  corporation,  a  court  of  equity  may,  upon  the 
appUeatian  of  the  attorney  general^  in  behalf  of  the  states  issue 
an  injunction  restraining  the  corporation  from  the  exercise 
of  its  corporate  powers,  and  from  the  collection  of  its  debts, 
and  from  the  disposition  of  its  propeHy,  and  may  also,  in 
any  etage  of  the  proeeedings^  appoint  me  or  more  reeeivers  to 
take  charge  of  the  property  and  effects  of  such  corporation. 

I  think  it  could  not  have  been  intended  by  the  act  of 
1849  to  repeal  these  provisions  of  the  Bevised  Statutes,  so 
&r  as  respects  the  people  of  the  state.  The  act  of  1849 
does  not  provide  for  them,  otherwise  than  as  they  might 
happen  to  be  ereditore  of  the  corporation.  It  is  emphati- 
cally the  right  of  the  people,  in  their  sovereign  capacity, 
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to  enforce  strict  observance  of  the  obligations  imposed  by 
law  and  by  tbeir  charters^  not  the  least  important  of  which 
is  the  obligation  to  pay  their  debts  on  demand,  and  on 
default  of  such  observance,  to  institute  proceedings  through 
their  attorney  general,  for  the  dissolution  of  the  corpora- 
tion and  the  appointment  of  a  receiver  to  wind  up  its 
affoirs.    I  cannot  believe  this  valuable  right  was  intended 
to  be  in  any  wise  impaired  by  the  act  of  1849.    Bo  &r  as 
this  question  is  concerned,  they  do  Bot  necessarily  conflict^ 
and  may  well  stand  together.    The  convention  of  judges 
of  the  first  and  second  districts,  which  met  in  October, 
1857,  under  peculiar  circumstances,  and  under  the  press- 
ure of  a  very  just  and  laudable  desire  to  sustain  the  banks 
in  the  pecuniary  crisis  of  that  period,  pronounced  no 
opinion  inconsistent  with  the  maintenance  of  this  action. 
They  say :  "In  all  cases  in  which  the  act  of  1849  is  ap- 
plicable, it  is  deemed  to  supersede  the  provisions  of  the 
Bevised  Statutes."    (Lims^  v.  Z%e  Bmk  Qf  New  Tork^ 
5  Abb.  343.)    The  language  is  guarded,  and  I  think  leaves 
the  Bevised  Statutes  to  operate,  in  a  case  like  the  present. 
Nor  does  Justice  Allbn,  in  the  case  of  JFerty  y.  The  Bank 
of  CetUral  New  York^  (15  Maw.  4fi0,)  decide  the  question 
adversely  to  the  views  now  presented.    Oa  the  contrary^ 
he  says :  "  I  am  aware  that  the  policy  of  the  law  does 
not  favor  the  repeal  of  statutes  by  implication,  and  that, 
ordinarily,  there  must  be  a  clear  repugnance  between  the 
two  statutes,  before  the  Jaitter  will  be  held  to  operate  as  a 
repeal  of  the  former;  in  the  absence  of  a  repeal  in  terms^ 
and  that  coux^  hpld  against  the  repeal  when  both  caa 
stand  together.    The$e  two  aMMe$  eannci  be  mrid  to  be»o 
repugnant  to  iacha0ier  iihol  they  cannot,  in  manff  thingey  etand 
together"    *    ^    ^  Xhc  question  is  one  of  too  much  im- 
portance to  be  hastily  decided  at  special  term,  unless 
necessary  to  the  detarmmation  of  a  peuding  matter;  and 
as  X  do  not  deeni  it  essential  to  pass  upon  it  upon  this 
motioui  I  will  not  further  consider  it'*    It  will  be  noted 
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that  the  case  of  Ferty  was  the  case  of  a  stockholder  of  the 
bank,  and  was  not,  therefore,  like  the  present  case. 

As  the  result  of  these  considerations,  I  think  that  the 
order  of  the  special  term,  which  continues  the  injunction, 
should  be  rever$ecL 

Something  is  said,  in  the  papers,  about  the  comparative 
fitness  of  these  two  persons  for  4^he  office  of  receiver ;  their 
comparative  leisure  for  that  purpose ;  and  the  comparative 
extent  in  which  they  represent  the  wishes  of  a  majority 
of  the  stockholders.  But  I  discover  no  reason  for  any  just 
criticism  upon  either  of  them  as  to  their  personal  fitness 
or  business  capacity.  If  any  objection  really  exists,  on 
that  score,  there  can  be  no  reason  why  an  application  for 
his  removal,  and  having  that  object  directly  in  view,  may 
not  be  hereafter  made. 

'  It  is  further  said  that  it  is  inadmissible  in  this  collateral 
way  to  attack  the  proceedings  before  Justice  Foster.  We 
do  not  propose  to  take  any  jurisdiction  of  those  proceed- 
ings ;  but  pending  before  us,  in  an  application  originating 
in  this  district,  a  question  as  to  the  validity  of  the  appoint- 
ment of  a  receiver,  and  as  to  the  priority  of  his  title  to  the 
assets  of  the  bank,  compared  with  that  of  a  receiver  ap- 
pointed elsewhere,  we  cannot  decline  to  decide  the  ques- 
tion necessarily  involved.  H"or  should  Mr.  Sedgwick  be 
punished  for  contumacy,  or  for  a  disobedience  of  the  order 
of  the  court.  He  appears  to  have  acted  in  goo4  feith,  and 
had  the  authority  of  an  order  of  the  court,  which  he  was 
probably  entitled  to  regard  as  valid,  until  pronounced 
otherwise,  on  the  question  of  priority,  by  a  competent 
tribunal.  That  decision  being  now  pronounced,  it  will  be 
his  duty  to  obey  it  and  deliver  over  the  assets  to  Mr.  His- 
cock,  the  receiver  first  appointed.  I  see  no  other  course 
to  pursue.  These  receivers  cannot  with  propriety  both 
act  They  are  appointed  under  distinct  and  independent 
proceedings,  and  by  the  terms  of  their  appointment  each 
has  entire  control  of  all  the  assets  of  the  bank.    The  title 
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of  the  one  is  necessarily  exclusive  of  that  of  the  other,  and 
the  question  of  priority  must  be  determined  as  a  legal 
right 

I  think  the  proper  order  to  be  entered  is,  that  the  order 
of  the  special  term  be  reversed;  that  L.  Harris  Hiscock 
be  declared  the  lawful  receiver  of  the  property  and  assets 
of  the  Central  City  Bank,  and  entitled  to  their  custody 
and  possession ;  that  Charles  B.  Sedgwick,  Esq.,  deliver 
over  the  same,  on  demand,  to  said  Hiscock,  so  far  as  they 
are  in  the  possession  or  under  the  control  of  said  Sedg- 
wick; and  that  in  the  event  of  bis  neglect  or  refusal  to  do 
so,  said  Hiscock  have  leave  to  apply  at  a  special  term  for 
the  proper  enforcement  of  this  order. 

MiLLBR,  J.,  concurred. 


Pboeham,  J.,  expressed  no  opinion. 


Order  reversed. 


[Albany  Gbvbbal  Tbbx,  March  4, 1867.    Feekhamj  MiU$r  and  Hogeboomf 
Justices.] 


•  ♦• 


The  Union  Bank  of  Troy  vs.  Sargeant  and  Lown. 


Objections  to  the  preliminary  affidavit,  In  sapplemantary  pFOceedings,  cannot  be 
raised  on  appeal  from  the  order  appointing  a  receiver,  where  there  is  nothing 
in  the  papers  to  show  that  such  objections  were  made  before  the  county 
Judge,  or  that  he  made  any  decision  relating  to  them.  The  proper  course  is 
to  more  to  vacate  the  original  order. 

The  objection  that  the  execution  appears  to  have  been  issued  after  the  expirar 
tion  of  five  years  from  the  entry  of  the  judgment,  cannot  be  raised  on  such 
appeal.  If  the  execution  was  improperly  issued,  the  defendant  should  have 
applied  to  the  court  to  set  it  aside  for  irregularity. 

APPEAL  hy  the  defendant  Lown,  from  an  order  of  the 
county  judge  of  Rensselaer  county,  appointing  a  re- 
ceiver in  proceedings  supplementaiy  to  execution. 


r 
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The  defendant  raised  various  objections  to  the  prelim- 
inary affidavit  upon  which  the  proceedings  were  originally 
founded,  which  he  alleged  were  made  before  the  county 
judge,  where  the  motion  for  the  appointment  of  a  receiver 
was  made,  upon  the  report  of  the  referee  to  whom  it  was 
refeirred  to  examine  the  defendants,  but  which  did  not  ap- 
pear to  have  been  urged,  by  any  of  the  papers  upon  which 
the  appeal  was  heard. 

0.  H.  Denioy  for  the  appellant. 

0.  F.  Tahar^  for  the  respondent 

By  the  Oaurty  Milleb,  J.  It  may  be  questionable  whether 
the  defendant  has  not  waived  the  right  to  object  to  the 
preliminary  affidavit,  by  appearing  before  the  referee  and 
submitting  to  an  examination.  It  has  been  held,  in  sev- 
eral cases,  that  such  appearance  is  a  waiver. 

In  Viburt  v.  Frost,  (3  Abb.  120,  121,)  Dubb,  J.  says :  *'If 
the  original  order  for  the  debtor's  appearance  was  a  nul- 
lity, he  was  not  bound  to  appear;  nor  was  he  bound, 
when  he  appeared,  to  submit  to  an  examination.  His  ap- 
pearance and  submission  to  an  examination  must,  there- 
fore, be  regarded,  if  the  order  for  his  appearance  was  null, 
as  voluntary  acts.  And  it  cannot  be  reasonably  doubted 
that  a  valid  order  for  the  appointment  of  a  receiver  may 
be  founded  upon  a  voluntary  appearance  and  examination 
of  a  judgment  debtor." 

Bingham  v.  DUbraw  (37  Barb.  24)  holds  the  same  doc- 
trine, and  cites  approvingly,  the  case  last  above  named* 
{See  also  8  How.  315.) 

Sackett  v.  Newton,  (10  How.  560,)  where  it  was  held  that 
the  officer  did  not  acquire  jurisdiction^  because  the  affidavit 
was  insufficient,  arose  upon  an  appeal  from  an  order  ap- 
pointing a  receiver,  as  well  as  from  the  several  orders  prior 
thereto.    The  point  was  taken  that  the  defendant  had 
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waived  his  right  to  object  to  the  regalarity  of  the  proceed- 
ings, by  appearing  and  submitting  to  an  examination ;  but 
the  question  is  not  discussed  in  the  opinion. 

Passing  by  the  point  discussed,  I  am  at  a  loss  to  see  how 
the  objections  to  the  affidavit  can  be  raised  upon  this  ap- 
peal from  the  order  appointing  a  receiver.  There  is 
nothing  in  the  papers  to  &how  that  the  objections  to  the 
preliminary  affidavit,  now  urged,  were  made  before  the 
county  judge,  or  that  he  made  any  decision  relating  to 
them.  I  think  the  proper  course  would  have  been  to  have 
made  a  motion  to  vacate  the  original  order.  This  was 
done  in  Owen  v.  Duptgnac^  (17  Saw.  Pr.  512,)  and  I  do  not 
see  how  this  question  could  properly  be  presented  in  any 
other  way.  This  would  bring  the  question  up  directly, 
so  that  a  decision  could  be  had  and  an  order  made  which 
could  be  properly  reviewed  on  appeal.  And  such  seems 
to  be  the  practice.  {Lindsay  v.  Sherman^  5  Uow^  308. 
Conway  v.  HitchmSy  9  Barb.  378,  387.  Bank  of  Genesee  v. 
S^ffenetTy  15  Sow.  14.) 

If  the  objection  made,  that  the  execution  appears  to 
have  been  issued  after  the  expiration  of  five  years  from 
the  entry  of  the  judgment,  can  be  entertained  here,  I 
think  it  is  not  a  valid  one.  If  improperly  issued,  the  de- 
fend^t  should  have  applied  to  the  court  to  set  it  asidelbr 
irregularity.  (Sandford  v.  SindaiVy  8  Paige^  373.)  It 
may  have  been  issued  by  the  order  of  the  court,  for  any 
thing  which  appears  in  the  papers,  or  a  prior  one  may 
have  been  issued  within  the  five  years,  and  returned 
unsatisfied ;  and  I  do  not  think  that  it  was  essential  to 
show  that  either  the  one  or  the  other  of  these  contin- 
gencies had  occurred  on  the  application  for  the  original 
Older. 

Tha  second  subdivision  of  section  392  of  the  Code  pro- 
vides that  the  same  proceedings  may  be  had  as  for  the 
application  of  the  property  of  the  judgment  debtor  towards 
the  satkfiEiction  of  the  judgment,  as  are  provided  upon  the 


ONONDAGA—APRIL,  1867.  425 

Moore  9«  Kobto. 

retarn  of  an  execution.  This  would  authorize  the  appoint- 
ment of  a  receiver,  if  necessary ;  and  I  think  sufficient 
appeared  from  the  defendant's  examination  to  warrant  the 
order  ma4e. 

The  order  of  the  county  judge  must  be  affirmed,  with 
$10  costs  of  appeal ;  without  prejudice  to  any  application 
of  the  defendant  to  set  aside  the  order  first  made,  and 
snbsequent  proceedings. 

[Albaitt  Gbitbbal  Tbbx,  March  4,  1867.    PmjMmi,  JtfSBir  and  JETd^eSoom, 
Jnstioes.] 


MOOBB  VS.    KOBLB. 

Id  an  action  for  a  deM  in  tiie  sale  of  a  hone,  where  the  fraud  is  the  gist  of 
the  actioni  if  there  is  no  evidence  of  a  acwU^j  the  action  cannot  he  sus- 
tained. 

Where  the  complaint  averred  that  to  induce  the  plaintiff  to  purchase,  the 
defendant  falsely  and  fraudulently  represented  the  horse  to  he  worth  |120, 
and  guarantied  him  to  he  sound  in  all  respects,  and  f^  from  disease ;  that 
he  was  not  sound,  and  not  worth  |120,  hut  was  unsound,  and  had  a  disease 
well  known  to  the  defendant,  at  the  time  of  the  sale;  SMj  that  the  com- 
plaint was  for  deceit  in  the  sale,  wHlfblly  and  knowfaigly  perpetrated  hy  the 
defendant.  And  that  these  were  suhstantive  averments,  on  which  the  action 
was  founded,  and  it  was  necessary  for  the  plaintiff  to  prove  them. 

Sddt  altOf  that  the  defendant  having  expressly  negatived  any  knowledge  hy 
him  of  the  alleged  unsoundness,  and  the  plaintiff  ftuling  to  prove  such  knowl- 
edge, the  latter  was  not  entitled  to  recover  in  an  action  for  deceit 

The  rule  hi  a  justice's  court  is  the  same  as  in  all  other  courts*— that  if  a  mate- 
rial part  of  the  plaintiff's  case  is  wholly  unsupported  hy  evidence,  a  judg- 
ment in  his  fiivor  will  he  reversed  on  appeal,  whether  the  trial  is  with  or 
without  a  jury. 

ACTION  to  recover  damages  for  a  breach  of  warranty  in 
the  sale  of  a  horse.  It  was  brought  before  a  justice 
of  the  peace  in  Jefferson  county.  The  complaint  was  as 
follows:  ^'That  on  or  about  the  month  of  March,  1865^ 
the  said  plaintiff,  at  the  town  of  Hounsfield,  purchased  a 
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certain  horse  of  the  defendant,  for  and  at  the  agreed  price 
of  $120,  and  paid  the  said  defendant  said  sum  ;  that  said 
defendant,  to  induce  the  plaintiff  to  purchase  the  said 
horse,  falsely  and  fraudulently  represented  the  i^id  horse 
worth  and  of  the  value  of  9120,  and  guarantied  the  said 
horse  to  be  sound  in  all  respects,  and  wholly  free  from 
disease ;  that  the  said  horse  was  not  sound  or  free  from 
disease,  as  represented  by  the  defendant,  nor  was  he  worth 
or  of  the  value  of  $120,  but  the  said  horse  was  unsound 
and  diseased,  in  this,  to  wit:  the  said  horse  was  unsound 
and  diseased  in  the  shoulder,  and  had  a  disease  of  the 
shoulder  called  sweniey  which  said  disease  was  well  known 
to  the  defendant  at  the  time  of  the  sale  of  the  said  horse 
to  the  plaintiff.     Wherefore,"  &c. 

The  answer  was  a  general  denial. 

The  plaintiff  claimed  that  the  complaint  set  forth  a 
cause  of  action  for  breach  of  warranty,  and  that  it  was 
unnecessary  to  prove  the  allegations  of  deceit.  The  action 
was  tried  before  the  justice  and  a  jury.  TSo  scienter  was 
proved  on  the  trial.  The  jury  found  a  verdict  in  favor 
of  the  plaintiff  for  $30,  and  from  the  judgment  rendered 
thereon  the  defendant  appealed  to  the  county  court  of 
Jefferson  county,  which  court  affirmed  the  judgment  of 
the  justice,  and  the  defendant  appealed  to  this  court 

Beynolde  &  O'Brien^  for  the  appellant. 

Moore  dt  McOartiUy  for  the  respondent 

By  the  Courts  Bacon,  J.  If  the  action,  in  this  case,  had 
been  simply  for  a  breach  of  warranty,  it  is  possible  the 
judgment  might  be  upheld,  although  the  evidence  is  £ur 
from  being  very  satisfactory,  either  that  an  unsoundness 
existed  at  the  time  of  the  sale  of  the  mare,  or  that  the 
plaintiff  relied  upon,  and  bought  upon,  the  faith  of  the 
alleged  representations  of  the  defendant    And  in  this 
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respect  it  would  be  imm'aterial  whether  the  defendant  did 
or  did  not  know  of  the  unsoundness,  prior  to  the  sale ; 
because  upon  an  absolute  warranty  it  is  unnecessary  to 
allege  a  teienter,  and  upon  such  a  representation  a  party  is 
bound  to  accountability  for  an  unsoundness,  whether  he 
knew  it  or  not.     (Oase  v.  Saughtofij  11  Wend.  106.) 

But  in  an  action  for  a  deceit  in  a  sale,  where  the  fraud 
is  the  gist  of  the  action,  the  rule  is  otherwise.  In  such  a 
case,  if  there  is  no  evidence  of  a  scienter^  the  action  can- 
not be  sustained.  It  may  not  be  necessary,  in  all  cases, 
to  aver  knowledge  on  the  part  of  the  defendant,  of  the 
falsity  of  the  representations,  and  in  the  case  of  Thama$  v. 
Beebe  (25  N.  Y.  Rep.  244)  it  is  held  that  an  averment  that 
the  defendant  ^^fdUely  and  fraudidently  represented^*  is  a 
sufficient  statement  of  the  scienter.  That  the  complaint  in 
this  case  is  for  deceit  in  the  sale,  willfully  and  knowingly 
perpetrated  by  the  defendant,  is  manifest  To  give  it  any 
other  construction  would  be  to  violate  all  the  rules  of  lan- 
guage and  of  pleading.  It  avers  that  to  induce  the 
plaintiff  to  purchase,  the  defendant  falsely  and  fraud- 
ulently represented  the  horse  to  be  worth  ^120,  and 
guaranteed  him  to  be  sound  in  all  respects,  and  free  from 
disease ;  that  he  was  not  sound,  and  not  worth  9120,  but 
was  unsound  and  had  a  disease  well  known  to  the  defend- 
ant at  the  time  of  the  sale.  These  are  substantive  aver- 
ments on  which  the  action  is  founded,  and  it  was  necessary 
to  prove  them;  and  the  rule  in  a  justice's  court  is  the 
same  as  in  all  other  courts,  that  if  a  material  part  of  the 
plaintiff's  case  is  wholly  unsupported  by  evidence,  a  judg- 
ment in  his  favor  will  be  reversed  on  appeal,  whether  the 
trial  is  with  or  without  a  jury.  (Tifft  v.  Tiffty  4  Denioj  175.) 

In  this  case  there  was  an  utter  failure  by  the  plaintiff 
to  prove  that  the  defendant  had  any  knowledge  of  the 
alleged  unsoundness,  and  the  defendant  expressly  nega- 
tived any  such  knowledge.  Without  this  proof  the  plain- 
tiff was  not  entitlea  to  recover,  in  the  form  of  action  he 
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elected  to  bring,  and  the  judgment  should  have  been 
reversed. 

MuLLiN,  J.,  dissentiDg,  wrote  an  opinion  for  affirmaDce, 
maintaining  the  doctrine  laid  down  in  Benmtt  v.  Jui»on^ 
(21  N.  7.  Bep.  238,)  and  Oraig  v.  Ward,  (36  Barb.  377.) 

Judgment  reversed* 

[0irovDA6A  Obitbbal  Tbbx,  April  2,  1867.    Jfiwyon,  Bomn,  Jfttttm  and 
FotieTf  JusUcefl.] 


Griffen  and  others  i;^.  Bbowit  &  Smith. 

Wtaero  the  pMnlifik  established  at  the  trial,  and  were  allowed  for,  a  ralid  and 
subststing  claim  or  account  against  the  defendants  of  over  (400  and  nearly 
$500,  and  the  defendants  established  a  set-off  or  counter-claim  of  orer  |40D 
and  within  fire  cents  as  much  as  the  plainUfib'  demand ;  both  demands  being 
subsisting  and  independent  demands,  capable  of  being  prosecuted  for  as 
auch,  affirmatively,  and  therefore  matters  of  aoooimt,  within  the  meaning 
of  section  64  of  the  Code;  Held  that  the  plaintiffk,  on  recovering  a  judg- 
ment for  five  cents,  were  entitled  to  costs ;  it  being  a  case  wherein  the  Code 
{see.  804,  tub.  8)  gives  costs  to  the  plaintiff  upon  a  recovery  (for  any  amount) 
in  the  actions  in  which  a  justice  of  Uie  peace  has  no  Jurisdiction. 

MOTION  by  the  plaintiffs  to  set  aside  a  judgment  for 
costs  in  this  case,  entered  in  favor  of  the  defendants, 
and  to  award  costs  to  the  plaintiffs,  upon  the  report  of 
a  referee  therein. 


8.  F.  Eiaginsi  for  the  plaintiffs. 

M.  JSarrisj  for  the  defendants. 

HooBBOOM,  J.  The  plaintiffs  in  this  case  sued  to  recover 
for  lighterage  and  storage  of  grain  for  the  defendants, 
about  the  sum  of  $500,  and  the  report  of  tiie  referee 
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eatablished  their  claim,  with  interest,  at  nearly  that 
amaunt. 

The  defendants,  admitting  the  lighterage  and  storage  of 
a  large  quantity  of  the  grain,  claimed  in  their  answer  that 
a  considerable  quantity  of  the  grain  was  never  returned 
to  them,  but  was  lost  or  wasted  or  converted  by  the  plain- 
tifi^,  and  claimed  that  the  plaintiffs  should  account  and 
pay  for  the  quantity  deficient ;  that  such  amount  should 
be  applied  in  payment  and  discharge  of  the  plaintiffs' 
claim,  and  the  defendants  have  judgment  for  the  excess. 

The  referee  allowed  most  of  the  defendants'  claim; 
found  that  a  certain  portion  of  the  grain  that  went  into 
the  defendants'  possession  was  lost  by  shrinkage  and 
waste ;  and  that  nearly  1000  bushels  were  unaccounted 
for ;  ior  which  quantity  the  referee  charged  the  plaintiffs 
at  the  market  price,  with  interest,  amounting  toAhm  five 
eenta  to  the  amount  of  the  plaintiffs*  claim ;  for  which  sum 
of  jEcw  oenU  the  referee  reported  in  favor  of  the  plaintiffs. 
The  defendants  supposing  themselves,  under  this  state  of 
fiEusts^  to  be  entitied  to  costs,  taxed  the  same  at  over  $100 
against  the  plaintiffs  (the  plaintiffs  objecting  thereto)  and 
entered  judgment  therefor  against  the  plaintiffs.  The 
plaintiffs  now  moved  to  set  aside  the  judgment  for  costs, 
and  for  an  order  adjudging  that  they  are  entitied  to  costs. 

I  think  it  quite  clear  that  the  plaintiflb  are  so  entitled. 
They  established,  at  the  trial,  and  were  allowed  for,  a  valid 
and  subsisting  claim  or  account  against  the  defendants,  of 
over  $400 and  nearly  $500 ;  and  the  defendants  established, 
to  the  satisfaction  of  the  referee,  a  set-off  or  counter-claim 
of  over  $400,  and  nearly  $500,  and  within  five  cents  as 
much  as  the  plaintiffs*  demand*  Both  of  these  were  sub- 
sbting  and  independent  demands,  and  could  have  been 
proaecuted  for  as  snch,  affirmatively,  in  a  court  of  justice. 
There  was  no  payment  or  application  of  either  upon  the 
other  mntU  sfieh  application  was  made  by  the  referee,  with 
the  consent  of  the  law,  and  of  the  defendants  on  the  trial 
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of  the  cause.    If  there  was  any  conversion  or  other  tort, 
for  which  the  defendants  could  have  prosecuted  the  plain- 
tiffs,  it  was  virtually,  if  not  expressly,  waived  by  the  act 
of  the  defendants  in  their  answer,  and  upon  the  trial,  ask- 
ing compensation  from  the  plaintiffs,  and  the  application 
of  the  amount  thus  obtained  upon  the  plaintifis'  demand. 
Both  demands  were  therefore  matters  of  account,  within 
the  meaning  of  section  54  of  the  Code,  wherebj  a  justice 
of  the  peace  is  excluded  from  entertaining  jurisdiction 
^' where  the  sum  total  of  the  accounts  of  both  parties, 
proved  to  the  satisfaction  of  the  justice,  shall  exceed  four 
hundred  dollars."    In  this  case  the  causes  of  action  of 
each  party  (plaintiffs  and  defendants)  exceeded  that  sum, 
and  I  can  perceive  no  authority  for  saying  that  a  justice 
of  the  peace  would  have  had  jurisdiction,  unless  the  paiv 
ties  had  voluntarily  relinquished  a  portion  of  their  de- 
mands.    This  it  would  have  been  unsafe  for  the  plaintiffii 
to  do ;  for  the  defendants,  not  relinquishing  any  portion 
of  theirs,  could  have  prosecuted  in  an  independent  ac- 
tion in  a  court  of  record,  and  recovered  the  whole  amount 
of  their  demand;  or,  if  obliged  to  set  off  in  the  justice's 
court,  must  have  recovered  a  judgment  against  the  plain- 
tifis,  over  and  above  the  plaintiffs'  demand,  for  an  amount 
equal  to  the  sum  relinquished  by  the  plaintiflb,  as  the 
amount  of  their  respective  .claims  was  equal,  or  so  within 
five  cents.     (SUlwell  v.  Staples^  3  Abb.  365.     5  Duer^  691. 
Matteson  v.  Bloomfield,  10  Wend.  565.     MUU  v.  N.  T.  Cbm. 
Fleas,  Id.  557.    Brady  v.  DurbroWy  2  E.  D.  Smith,  78.   Park- 
er  V.  Eatan,  25  Barb.  122.     CHMand  v.  Campbell,  18  Haw. 
177.) 

The  case  of  Crane  v.  Solcomb,  (2  SUt.  269,)  if  it  is  to  be 
regarded  as  adverse  to  this  view,  is  against  the  weight  of 
authority.  But  it  was  disposed  of  upon  different  consid- 
erations, and  under  a  different  statute.  1.  The  question 
arose  under  the  act  conferring  jurisdiction  upon  the  dis- 
trict courts  of  New  York,  (1  Laws  of  1857,  p.  707,)  which 
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is  different  in  language  and  legal  effect  2.  It  was  de- 
cided mainljf  upon  the  effect  of  subdivision  4  of  section 
304  of  the  Code,  which  gives  costs  to  the  plaintift^  of 
course,  in  actions  for  the  recovery  of  money,  where  the 
plaintiff  shall  recover  ^SOj  and  section  305,  which  gives 
costs,  of  course,  to  the  defendant,  in  the  actions  before 
mentioned,  where  the  plaintiff  is  not  entitled  to  costs 
therein. 

The  other  cases  cited  by  the  defendants'  counsel,  l^rust 
V.  Feraan,  (3  Abb.  84,)  and  Feet  v.  Warth,  (1  Bo9to.  653,) 
are  without  much  bearing  on  the  present  question.  The 
first  merely  decides,  in  effect,  that  an  action  to  enforce  a 
lien,  as  presented  by  the  complaint  then  before  the  court, 
was  an  action  for  the  recovery  of  money,  and  must  be  de- 
termined, in  regard  to  costs,  by  subdivision  4  of  section 
304  And  the  last  was  a  case  strictly  within  that  subdi- 
vision ;  at  least  it  does  not  bear  upon  the  present  question. 

It  is  upon  section  305  and  the  4th  subdivision  of  sec- 
tion 304  that  the  argument  of  the  defendants'  counsel  in 
this  case  is  based ;  and  if  subdivision  4  of  section  804  was 
the  only  one  to  be  considered,  the  defendants  would  be 
right  But  the  several  subdivisions  of  that  section  (304) 
must  be  considered  in  connection  with  each  other,  and 
each  must  be  allowed  to  have  force.  Subdivision  3  of 
section  304  gives  costs  to  the  plaintiff  upon  a  recovery 
(for  any  amount)  '^  in  the  actions  of  which  a  court  of  a 
justice  of  the  peace  has  no  jurisdiction."  This  is  an  action 
of  that  kind,  and  must  be  construed,  I  think,  to  allow  the 
plaintiffs  costs,  notwithstanding  subdivision  4  provides  for 
costs  to  the  plaintiff,  in  actions  for  the  recovery  of  money, 
where  he  recovers  fifty  dollars ;  and  section  305  gives  the 
defendant*  costs  where  the  plaintiff  is  not  entitled  to  them. 
There  is  no  other  way  of  harmonizing  subdivisions  3  and 
4,  or  of  making  both  of  them  operative,  but  by  allowing 
full  force  to  subdivision  3  in  all  cases  in  which  it  is  appli- 
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cable,  and  limiting  the  operation  of  subdivimon  4  to  cases 
wbicb  are  not  covered  by  sabdivision  3. 

I  have  no  doubt  this  is  in  accordance  with  the  intent  of 
the  legislature,  as  it  seems  plainly  to  be  with  the  weight 
of  aiithority. 

The  plaintiffs,  therefore,  and  not  the  defendants,  are  en- 
titled to  costs ;  and  as  the  defendants  have  insisted  upon 
taxing  costs  in  their  favor,  and  entering  judgment  there- 
for,  I  think  the  motion  must  be  granted,  with  $10  costs. 

[Albaht  Special  Txem,  AugUBt  27, 1867.    Sof^oomj  Jiutioe.] 


Phbbb  Marblb  vs.  John  Lewis. 

An  ofStt  of  judgment,  in  an  action  for  the  reoorery  of  dower,  for  ^ve  and  a 
half  acres  of  the  land  cWmed  without  ftirther  description,  ii  too  indetnite 
a  foundation  for  «  Judgment.  A  judgment  according  to  the  terms  of  such  an 
offer  would  be  yoid  for  uncertainty.  Nothing  could  be  delivered  to  the 
plaintiff  upon  an  execution  issued  on  such  a  judgment 

Such  an  oflbr  of  judgment,  so  ftr  as  the  damages  are  concerned,  should  be  fbr 
a  sum  certalh,  so  tha^  if  accepted,  Judgment  for  the  amount  can  be  at  onoe 
entered. 

The  rule  is  well  settled,  in  this  state,  that  when  lands  are  alienated  during 
coverture,  by  the  husband,  his  widow  is  entitled  to  be  endowed  of  such 
lands,  amounting  to  one-third  of  the  value  at  the  time  of  alienation.  Such 
was  the  rule  before  the  Revised  Statutes,  and  it  was  not  changed  by  the 
revision. 

Where  the  whole  premises  were  alienated  during  the  lifetime  of  the  husband, 
damages  can  be  recovered  only  from  the  time  dower  was  dmumtUd;  not  ttoxa 
the  death  of  th$  hmthtmd. 

In  case  of  such  alienation  by  the  husband,  the  correct  practice  is,  to  aaoertain, 
upon  the  trial,  when  the  premises  were  alienated,  and  in  case  the  value  of 
the  premises  is  greater  at  the  time  of  trial  than  at  the  time  of  alienation,  fktHn 
causes  other  than  improvements  made  subsequent  to  such  alienation,  jvpoa 
the  premises,  to  asoertain  the  value  at  the  time  of  alienation';  and  the  judg- 
ment should  provide  for  admeasurement  according  to  such  value* 

The  value  can  be  more  satisfactorily  determined  upon  the  trial  than  by  the 
commissioners;  but  the  question  as  to  improvements  is  to  be  determined  by 
the  commissioners. 
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Where  all  that  appears  ia  the  case  is  that  it  was  admitted,  on  the  trial,  that 
improrements  had  been  made  npon  the  land,  and  that  the  premises  were 
more  yaloable  than  when  the  husband's  title  passed  from  him,  the  only 
proper  judgment  is  that  commissioners  be  appointed,  npon  application  to  the 
court,  to  admeasure  dower  in  the  land,  pursuant  to  the  statute ;  unless  it 
affirmatirely  appears  that  the  lands  were  enhanced  in  value  ttom  other 
causes. 

A  judgment  for  the  unqualified  recovery  of  one-third  of  the  land  is  not  war- 
ranted, in  such  a  case. 

ACTION"  to  recover  dower  in  the  premises  described  in 
the  complaint,  and  damages  for  withholding  the  same. 

It  was  admitted  that  Sidney  Marble,  the  plaintiff's  hus- 
band, was  seised  of  said  lands  daring  coverture,  and  that 
she  demanded  her  dower,  before  the  commencement  of 
this  action.  It  was  also  admitted  that  on  the  14th  day  of 
February,  1842,  a  judgment  in  the  Supreme  Oourt  of  this 
state  was  duly  rendered  against  said  Sidney  Marble,  by 
virtue  of  which  such  lands  were  sold,  and  the  title  in  him 
divested,  in  1843,  and  that  the  defendant  is,  and  was  at 
the  time  of  the  demand  of  dower  and  the  commencement 
of  this  action,  in  August,  1862,  in  possession  of  said  prem- 
ises by  virtue  of  the  title  thus  acquired.  It  was  further 
admitted  that  neither  said  Sidney  Marble  nor  the  plaintiff 
had  been  in  possession  of,  or  exercised  any  control  over, 
aaid  premises  since  the  sale  under  said  judgment;  and 
that  Sidney  Marble  died  in  1861.  Upon  these  admitted 
facts,  the  justice  before  whom  the  action  was  tried  decided 
that  the  plaintiff  was  entitled  to  judgment  ^'  for  one-third 
part  of  the  lands  described  in  the  complaint,  and  thirteen 
dollars  damages,  for  detention,  or  mesne  profits." 

The  defendant  appealed  from  the  judgment. 

J.  W.  Svnthj  for  the  appellant. 
Bemis  dk  Stevena^  for  the  respondent 

By  ihe  Ocurty  Grovbr,  J.    The  court,  upon  the  trial,  had 
nothing  to  do  with  the  offer  of  judgment  served  by  the 
Vol.  Lin,  28 
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defendftnt  upon  the  plaintifP.  That  offer  only  affects  the 
question  of  costs ;  which  question,  as  thus  affected,  did  not 
arise  until  the  rights  of  the  parties  had  been  determined, 
and  it  appeared  from  such  determination  that  the  defend- 
ant was  entitled  to  costs  subsequent  to  the  offer.  {Gode^ 
§  385.) 

These  offers  were  not  evidence  upon  the  trial.  The 
offer  appears  as  part  of  the  evidence  given  upon  the  trial, 
and  from  the  opinion  of  the  judge  its  effect  appears  to 
have  been  determined  by  him.  I  think  that  determina- 
tion correct  The  offer  was  too  indefinite  a  foundation  for 
a  judgment.  A  judgment  for  the  recovery  of  five  and  a 
half  acres  of  the  land  claimed,  without  further  description, 
would  have  been  void  for  uncertainty.  Nothing  could 
have  been  delivered  to  the  plaintiff  upon  the  execution 
issued  upon  such  a  judgment.  The  same  remark  applies 
to  the  offer,  bo  far  as  the. damages  are  concerned.  It 
should  have  been  for  a  sum  certain,  so  that,  if  accepted, 
judgment  for  the  amount  could  have  been  at  once  entered. 

From  the  finding  of  facts  by  the  judge  it  would  appear 
that  the  offer  was  for  a  sum  certain,  viz.,  eight  dollars, 
but  from  the  offer  found  in  the  case  it  was  for  the  rents 
and  profits  of  the  five  and  a  half  acres,  from  the  death  of 
the  husband.  The  case  leaves  it  uncertain  whether  dam- 
ages were  awarded  to  the  plaintiff  from  the  death  of  her 
husband,  or  from  the  time  dower  was  demanded  by  the 
plaintiff.  If  the  former,  it  was  error;  if  the  latter,  it  was 
correct  The  land  of  which  dower  was  sought  to  be 
recovered  was  alienated  by  the  plaintiff  in  1843,  long 
before  his  death ;  and  in  case  of  alienation  by  the  husband 
in  his  lifetime;  damages  can  only  be  recovered  from  the 
time  of  a  demand  of  dower.  The  defendant's  counsel 
insists  that  in  such  a  case  no  damages  at  all  can  be  recov- 
ered; but  the  statute  expressly  gives  damages  frx>m  the 
demand.  (3  R.  3.  83,  §  20.)  From  the  printed  portion 
of  the  case  it  would  appear  that  the  damages  werer  com^ 
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pnted  from  the  death ;  but  from  the  words  added  in  writ- 
ing, the  computation  may  have  been  from  the  demand  of 
dower  only.  To  warrant  a  reversal  of  the  judgment, 
error  must  affirmatively  appear ;  uncertainty  is  not  suf- 
ficient. 

The  more  material  question  in  the  case  is  whether  the 
judgment  is  correct  in  awarding  the  plaintiff  one- third 
of  the  lands  described  in  the  complaint,  or  whether  it 
should  have  provided  for  the  recovery  of  land  equivalent 
in  value  to  one-third  of  the  value  of  the  land,  as  such 
value  was  at  the  time  of  the  alienation  by  the  husband, 
in  1843.  The  rule  appears  to  be  settled,  in  this  state,  that 
when  lands  are  alienated  during  coverture,  by  the  hus- 
band, his  widow  is  entitled  to  be  endowed  of  such  lands 
amounting  to  one-third  of  the  value  at  the  time  of  alien- 
ation. Such  was  the  rule  before  the  Bevised  Statutes. 
{Shaw  V.  White^  13  John.  179.  DorcJieiter  v.  Coventry^  11 
id.  509.  Humphrey  v.  Phinney^  2  id.  484.)  This  rule  was 
not  changed  by  the  revision.  {Walker  v.  Schuyler^  10 
Wend.  481.)  The  question  is,  whether,  in  such  a  case,  in 
an  action  for  the  recovery  of  dower,  the  plaintiff  is  entitled 
to  judgment  for  the  recovery  of  one-third  of  the  land,  or 
whether  the  judgment  should  be  for  the  recovery  of  land 
of  the  value  of  one-third  of  the  value  of  the  whole  at  the 
time  of  the  alienation ;  and  whether  the  judgment  should 
settle  the  value  at  the  time  of  alienation,  and  consequently 
the  value  to  be  recovered  ?  It  is  insisted  by  the  plaintiff 
that  although  the  rule  may  be  as  stated,  yet  the  former  is 
the  judgment  to  be  given,  and  that  the  commissioners  to 
admeasure  dower  are  to  settle  the  question  of  the  value  at 
the  time  of  alienation,  and  consequently  the  value  of  the 
land  to  be  admeasured.  I  am  not  aware  that  this  precise 
question  has  been  settled  by  any  adjudication.  The  cases 
above  cited  from  Johnson  tend  to  show  that  in  the  former 
action  of  dower,  previous  to  the  Revised  Statutes,  the 
extent  of  the  widow's  right  of  recovery,  in  case  of  alien* 
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ation  by  the  husband  during  his  life,  was  to  be  ascertained 
upon  the  trial,  and  fixed  by  the  judgment;  otherwise  the 
pleas  demurred  to  were  improper  and  should  have  been 
overruled.  The  case  in  the  10th  of  Wendell  tends  to 
show  that  in  the  action  of  ejectment  for  the  recovery  of 
dower,  given  by  the  Bevised  Statutes,  as  a  substitute  for 
the  former  action,  the  extent  of  the  widow's  right  was  not 
fixed  by  the  judgment,  but  was  ascertained  by  .the  ad- 
measurement of  dower  after  judgment  in  the  ejectment 
suit  The  point  does  not  appear  to  have  been  presented 
to  the  court  in  any  form,  but  the  case  shows  that  the  court 
set  aside  the  report  of  the  commissioners,  because  they 
were  not  guided  in  the  admeasurement  by  the.  value  at 
the  time  of  alienation,  but  adopted  the  value  at  the  time 
of  the  death.  The  point  has  not  been  decided,  under  the 
Oode.  I  think  the  correct  practice  in  case  of  alienation 
would  be  to  ascertain,  upon  the  trial,  when  the  premises 
were  alienated,  and  in  case  the  value  of  the  premises  were 
greater  at  the  time  of  trial  than  at  the  time  of  alienation, 
from  causes  other  than  improvements  made  subsequent  to 
such  alienation,  upon  the  premises,  to  ascertain  the  value 
at  the  time  of  alienation,  and  that  the  judgment  should 
provide  for  admeasurement  according  to  such  value.  The 
value  can  be  more  satisfactorily  determined  upon  the  trial 
than  by  commissioners.  There  is  no  way  that  the  latter 
can  ascertain  such  value,  except  from  the  testimony  of 
witnesses,  and  the  statute  has  not,  in  terms,  conferred  any 
such  power  upon  the  commissioners.  It  does  provide 
that  where  improvements  have  been  made,  such  improve- 
ments, if  practicable,  shall  be  given  to  the  owner  of  the 
inheritance ;  if  not  practicable  to  do  this,  that  an  equiva- 
lent for  such  improvements  shall  be  given  to  such  owner; 
thus  conferring  the  power  upon  the  commissioners  to 
ascertain  and  determine  by  whom  the  improvements  were 
made,  and  their  value.  It  will  thus  be  seen  that  the  quea- 
tioa  as  to  improvements  is  to  be  determined  by  the  com- 
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missioners.  In  the  present  case  I  do  not  think  the  ques- 
tion as  to  the  value  of  the  land  at  the  time  the  title  of 
the  husband  was  extinguished  bj  the  sale  on  the  judgment 
against  him,  necessarily  arises.  The  presumption,  in  the 
absence  of  proof  to  the  contrary,  is  that  the  value  was 
substantially  the  same  then  as  at  present.  The  anus  of 
showing  that  it  was  less  was  upon  the  defendant  The 
case  does  not  show  any  exception  to  the  ruling  of  the 
court  in  rejecting  proof  offered  by  the  defendant,  upon 
this  point.  All  that  appears  in  the  case  is  that  it  was 
admitted  that  improvements  had  been  made  upon  the 
land,  and  that  the  premises  are  more  valuable  than  they 
were  when  the  husband's  title  passed  from  him,  in  1843. 
For  aught  that  appears,  the  increase  of  value  is  in  conse- 
quence of  the  improvements.  The  improvements,  we 
have  seen,  fall  within  the  power  of  the  commissioners  to 
determine.  The  judgment  rendered  by  the  judge,  in  this 
respect,  was  that  commissioners  be  appointed  upon  appli- 
cation to  the  court  tct  admeasure  dower  in  the  land,  pursu- 
ant to  the  statute.  This  was  the  only  proper  judgment^ 
unless  it  affirmatively  appears  that  the  lands  were  en- 
hanced in  value  from  other  causes.  The  judgment 
actually  entered  is  not  warranted  by  the  order  of  the 
judge.  That  judgment  is  for  the  unqualified  recovery  of 
one-third  of  the  land.  An  appeal  from  the  judgment  is 
not  the  proper  mode  of  correcting  this  error.  It  should 
be  done  upon  motion  at  special  term.  No  question  is 
made  but  that  the  plaintiff  was  entitled  to  costs,  unless 
precluded  by  the  offer  of  judgment.  We  have  already 
seen  that  the  offer  in  this  case  was  insufficient  for  that 
purpose. 
The  judgment  should  be  affirmed. 

Ordered  accordingly. 

[Ebib  Gssbbal  Txbh,  September  2,  1867.    IkmUii,  Qrvm  «xl  Xmnrim^ 
JnsUces.] 
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53b  438  Where  a  party,  sued  in  a  justice's  court  by  short  summons,  as  a  non-resident 

of  the  county,  omits  to  appear,  and  Judgment  is  rendered  against  him,  bj 
default;  the  county  court,  on  appeal,  has  no  power,  upon  affidavits  tending 
to  excuse  the  defendant's  default,  and  to  show  that  he  was  a  resident  of  the 
county,  to  reverse  the  justice's  judgment,  on  the  gronnd  of  error  in  fact,  in 
that  the  defendant  should  have  been  sued  by  long  summons. 
In  such  a  case  the  provision  of  section  866  of  the  Code,  which  declares  that 
when  it  is  shown  by  the  affidavits  served  on  the  part  of  the  appellant,  or 
otherwise,  that  manifest  injustice  has  been  done,  and  the  default  is  satisfac- 
torily excused,  the  county  court,  in  its  discretion,  may  set  aside  or  suspend 
the  judgment,  and  order  a  new  trial  before  the  same  or  another  justice, 
should  be  applied,  and  not  the  provision  for  the  correction  of  errors  mfttet. 

APPEAL  from  a  judgment  of  the  county  court  of  Erie 
county,  reversing  a  judgment  of  a  justice  of  the  peace. 
The  plaintiff  commenced  an  action  in  a  justice's  court, 
against  the  defendant,  by  a  short  summons,  which  was 
personally  served.  The  defendant  did  not  appear  before 
the  justice,  and  judgment  was  rendered  in  favor  of  the 
plaintiff,  and  the  defendant  appealed  to  the  county  court 
That  court,  upon  affidavits  tending  to  excuse  the  default 
of  the  defendant,  and  to  show  that  at  the  time  when  the 
summons  was  served,  the  defendant  was  a  resident  of  the 
county  of  Erie,  reversed  the  judgment  of  the  justice. 

L.  Springy  for  the  appellant 

H,  Thamtony  for  the  respondent 

By  the  Oourtf  Daniels,  J.  The  county  court  reversed 
the  judgment  of  the  justice,  because  it  became  satisfied, 
from  the  affidavits  produced  and  read  upon  the  hearing 
in  that  court,  that  the  defendant  was  a  resident  of  the 
county  of  Erie,  and  could  not  therefore  be  sued  by  a  short 
BumjuoDg.  With  the  correctness  of  this  conclusion,  this 
court,  upon  the  present  appeal,  has  nothing  whatever  to 
do.    {Wavel  v.  Wiles,  24  N.  T.  Rep.  635.)    The  question 
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presented  for  its  consideration  is^  whether  that  court  could 
properly  reverse  the  justice's  judgment  when  it  became 
satisfied,  from  the  affidavits,  that  the  defendant  was  a  resi- 
dent of  Erie  county,  and  should  therefore  have  been  sued 
by  a  long  summons.  The  only  authority  for  the  reversal 
of  the  justice's  judgment  relied  upon  by  the  defendant's 
counsel,  is  that  which  section  366  of  the  Code  provides. 
By  that  it  is  provided  that  "  if  the  appeal  is  founded  on  an 
error  in  fact  in  the  proceedings,  not  affecting  the  merits 
of  the  action,  and  not  within  the  knowledge  of  the  justice, 
the  court  may  determine  the  alleged  error  in  fact  on  affi- 
davits, and  may,  in  its  discretion,  inquire  into  and  determ- 
ine the  same  upon  examination  of  the  witnesses."  This 
proceeding  is  not  confined  to  cases  where  the  defendant 
fails  to  appear  before  the  justice,  but  it  extends  to  all  cases 
where  an  error  in  fact  not  affecting  the  merits  of  the  action, 
and  not  within  the  knowledge  of  the  justice,  may  have 
intervened  in  the  course  of  the  proceedings  in  the  action. 
For  errors  of  this  nature,  whenever  they  may  be  estab- 
lished, either  by  affidavits  or  by  the  examination  of  wit- 
nesses, the  county  court  is  authorized  by  the  preceding 
portion  of  the  section  referred  to,  to  reverse  the  justice's 
judgment  The  Code  itself  has  not  undertaken  to  declare 
what  the  errors  of  fact  are,  for  which  the  judgments  of 
justices  may  be  thus  reversed.  If  they  are  to  include  all 
questions  of  fact  which  may  arise  in  actions  in  justices' 
courts,  not  within  the  knowledge  of  the  justice,  affecting 
the  regularity  of  the  proceedings,  then  a  multitude  of 
questions  are  brought  within  the  jurisdiction  and  determ- 
ination of  the  county  court  upon  affidavits,  which,  pre- 
vious to  the  enactment  of  the  Code  of  Procedure,  were 
very  differently  disposed  of.  These  questions  are  often 
of  such  a  nature  as  to  render  them  the  proper  subjects  of 
pleading  and  trial  in  the  ordinary  course  of  proceeding  in 
an  action.  And  when  so  disposed  of,  the  parly  conceiving 
himself  aggrieved  is  entitled  to  have  them  reviewed  by 
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appeal,  by  the  appellate  tribunals  provided  by  law.  This 
is  an  important  right,  which  parties  to  legal  proceedings 
should  not,  without  good  reason  for  it,  be  deprived  o£ 
No  such  reason  exists  in  the  present  instance,  because  the 
legislature  have  not  provided  that  the  terms  used  in  this 
section  of  the  Code  shall  receive  so  great  a  latitude  of 
construction  as  to  render  them  productive  of  that  result. 
Previous  to  the  enactment  of  the  Code,  these  terms  "  error 
in  fact "  had  acquired  a  definite  legal  signification.  And 
they  included  cases  where  the  action  had  been  prosecuted 
or  defended  by  a  married  woman,  or  by  an  infant,  for 
whom  no  next  friend  or  guardian  had  been  appointed, 
and  cases  where  parties,  witnesses  and  jurors  misconducted 
themselves  to  the  prejudice  of  the  party  against  whom  the 
judgment  was  recovered.  (2  Burr.  Pr.  152.  Harvey  v. 
Bichette  15  John,  87.  Camp  v.  Bennett^  16  Wend.  48.)  In 
these  cases,  and  perhaps  others  of  the  same  general  nature, 
the  party  defeated  in  the  action  could,  by  the  practice 
existing  before  the  adoption  of  the  Code,  allege  the  dis- 
ability or  misconduct  relied  upon  as  error  in  fact  And  if 
that  was  denied,  an  issue  of  fact  was  formed,  which  the 
law  required  to  be  tried  and  determined  by  a  jury.  (2  Burr. 
Pr,  152-154.)  This  formed  a  complicated,  troublesome 
and  expensive  proceeding,  entirely  unadapted  to  the  in- 
considerable amounts  forming  the  subjects  of  controversies 
brought  before  justices  of  the  peace.  This  proceeding  it 
was  the  object  of  the  Code  to  abolish,  where  the  error  in 
fact  arose  in  actions  pending  in  justices'  courts,  and  to 
substitute  for  it  a  hearing  in  the  county  court,  upon  affi- 
davits or  the  examination  of  witnesses.  In  doing  this  it 
was  not  the  object  of  the  law  to  extend  the  legal  signifi- 
cation of  the  terms  used,  but  to  provide  a  new  and  sim- 
ple proceeding  for  ascertaining  and  correcting  such  errors 
as  were  not  within  the  knowledge  of  the  justice,  and  were 
included  in  the  legal  comprehension  of  the  terms  ^^  error 
in  fiK5t" 
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This  coticInsioQ  is  in  coDformity  with  the  settled  rule 
applied  to  the  constraction  of  statutes,  making  use  of 
terms  which  have  previously  acquired  a  definite  legal  or 
technical  signification.  Such  terms,  when  they  are  made 
use  of  by  the  legislature,  in  the  enactment  of  laws,  are 
presumed  to  have  been  used  according  to  their  previous 
legal  acceptation,  where  nothing  warranting  a  different 
conclusion  is  contained  in  the  statute.  Sedgwick  on  Stat. 
and'  CanBt,  Law^  261-265.)  And  there  is  nothing  in  the 
Code  that  will  justify  the  supposition  that  these  terms 
were  used  in  any  different  sense  in  this  instance* 

According  to  this  construction  of  this  section  of  the 
Code,  which  it  is  manifest  is  the  one  that  should  be  given 
to  it,  this  portion  of  it  did  not  include  the  controversy 
presented  by  the  appeal  to  the  county  court  in  this  action. 
And  that  court,  therefore,  should  not  have  reversed  the 
justice's  judgment' for  the  cause  shown  by  the  affidavits. 

Where  the  defendant  fails  to  appear  before  the  justice, 
a  different  proceeding  is  provided  for  the  purpose  of  re- 
lieving him  from  his  default,  by  the  succeeding  portion 
of  this  section  of  the  Code.  Under  that  portion  of  the 
section,  the  judgment  of  the  justice  is  not  to  be  reversed. 
But  when  it  is  shown  by  the  affidavits  served  on  the  part 
of  the  appellant,  or  otherwise,  that  manifest  injustice  has 
been  done,  and  the  default  is  satisfactorily  excused,  the 
county  court,  in  its  discretion,  may  set  aside  or  suspend 
the  judgment,  and  order  a  new  trial  before  the  justice 
who  rendered  the  judgment,  or  some  other  justice  in  the 
same  county.  {Code,  §  366.)  This  is  the  provision  which 
should  have  been  applied  to  the  disposition  of  this  case 
when  it  was  before  the  county  court,  and  not  that  pro- 
viding for  the  correction  of  errors  in  fact.  Then  the  de- 
fendant would  have  been  afforded  an  opportunity  to  ap- 
pear in  the  action  before  the  justice,  and  there  plead  in 
abatement  the  fact  of  his  residence  in  the  county  in  whiefc^^"^*^ 


the  action  was  brought    And  if  the  answer  allegyi^that  ^«  ^i    \ 
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fact  should  have  been  found  to  be  true,  it  would  neces- 
sarily have  resulted  in  the  dismissal  of  the  suit 

This  proceeding  may  still  be  taken  by  the  defendant,  if 
the  county  court  shall  be  satisfied,  upon  the  affidavits  pro- 
duced before  it,  that  the  defendant's  default  in  not  appear- 
ing before  the  justice  has  been  satisfactorily  excused,  and 
that  manifest  injustice  has  been  sulSered  by  him  in  con- 
sequence of  the  judgment  which  the  plaintiff  has  recovered 
against  him.  Whether  that  be  so  or  not,  it  is  for  the 
county  court,  and  not  for  this  court,  to  decide. 

The  judgment  of  the  county  court,  reversing  the  judg- 
ment of  the  justice,  should  be  reversed,  and  that  court  be 
directed  to  proceed  and  hear  the  defendant's  application 
to  set  aside  or  suspend  the  judgment  of  the  justice,  and 
for  a  new  trial  to  be  had  in  the  action. 

[Ebir  General  Term,  November  18,  1867.     Daniehj  Marvin  and  Iknit, 
Jostjces.] 


William,  Earl  of  Craven,  and  another,  vs.  John  S.  Pkice. 

Where,  in  an  action  for  wrongAilly  withholding  from  the  plaintifl&  the  posees- 
sion  of  certain  land  of  which  they  were  the  owners  in  fee,  and  catting  and 
severing  grass  fh)m  such  land,  and  making  it  into  hay  and  converting  it, 
the  defendant  admits  the  title  to  the  land  to  be  in  the  plainttffb  as  alleged, 
but  claims  that  he  was  rightfully  in  possession  of  the  premises,  and  had  a 
right  to  cut  and  dispose  of  the  hay,  under  the  license  and  permission  of 
the  plaintiffs,  by  virtue  of  an  executory  contract  by  a  third  person  to  pur- 
chase the  land,  the  tiile  to  land  does  not  arise ;  and  if  the  plaintiff  recovers 
a  verdict  for  $16  only,  the  defendant  is  entitled  to  costs. 

APPEAL  by  the  plaintiffs  from  an  order  made  at  a  spe- 
cial term  denying  a  motion  for  a  retaxation  of  coats. 

0.  W.  Brandty  for  the  appellants. 

ffake$  ^  iStevenSf  for  the  respondent 
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£g  the  Cawrtj  Mabyin,  J.  The  plaintiffs  alleged,  in 
their  complaint,  that  they  were  the  owners  in  fee  of  cer- 
tain land  described ;  that  one  Albert  G.  Brown  wrong- 
fully withheld  possession  from  them,  and  cut  and  severed 
certain  grass  from  the  land,  and  made  it  into  hay ;  that  the 
hay  was  the  property  of  the  plaintiffs,  as  alleged ;  second 
answer^-a  denial  of  all  the  other  allegations  in  the  com- 
plaint ;  third  answer — ^alleges  that  the  plaintiffs  had  a 
right  to  the  possession  of  the  land,  and  that  Brown  was 
lawfully  in  possession,  under  license  and  permission  of  the 
plaintiffs,  and  those  who  were  the  owners  thereof  prior  to 
the  plaintiffs,  under  and  by  virtue  of  an  executory  con- 
tract for  the  purchase  of  the  land  by  Brown,  with  the 
license  and  permission  of  the  plaintiffs,  with  the  right  to 
the  possession  and  rents  and  profits  thereof;  and  that 
while  so  in  possession.  Brown  cut  the  hay,  as  he  lawfully 
might,  and  sold  it  to  one  Ewers,  who  transferred  it  to  the 
defendant,  and  the  latter  took  it  away,  as  he  lawfully 
might  The  plaintiffs  had  a  verdict  for  $15,  and  the  clerk 
taxed  costs  in  favor  of  the  defendant. 

Does  a  claim  of  title  to  real  property  arise  on  the  plead- 
ings in  this  case?  It  is  argued  that  the  third  answer 
raises  the  question  of  title,  as  it  states  that  Brown  was  law- 
fully in  the  possession  of  the  lands,  under  the  license  and 
permission  of  the  plaintiffs,  and  those  who  were  the  oumers 
thereof  prior  to  the  plaintiffs^  under  and  by  virtue  of  a  con- 
tract for  the  purchase  of  the  lands  by  Brown,  with  the 
license  and  permission  of  the  plaintiffs,  with  the  right  to 
the  possession,  and  rents  and  profits  thereof.  What  does 
the  pleading  here  tnean  ?  It  is  claimed  that  under  the 
allegations  here  made,  the  defendant,  on  the  trial,  would 
have  been  permitted  to  prove  title  in  prior  owners,  and  a 
contract  with  Brown  for  the  purchase  of  the  land,  and 
license  to  possess  the  land,  &c.  The  defendant,  however, 
says  Brown  was  in  possession  under  the  license  and  per- 
mission of  the  plaintiffs  and  those  who  were  the  prior  own- 
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ers,  under  a  contract,  &c.,  with  the  license  and  permission 
of  the  plaintiffs.  Brown's  possession  was  under  the  license 
of  the  plaintiffs,  and  if  other  persons  who  were  previous 
owners,  assented  thereto,  how  could  that  affect  the  ques- 
tion of  license?  Again ;  Brown  was  in  possession  under 
a  contract  to  purchase,  with  the  license  and  permission 
of  the  plaintiffs.  The  license  and  permission  of  the  plain^ 
tiffs  for  what  ?  Clearly,  to  possess.  The  defendant  did 
not  propose  by  his  answer  to  defend  upon  the  ground  that 
Brown  was  rightfully  in  possession  under  and  by  virtue  of 
a  contract  to  purchase  the  land  of  some  prior  owner,  simply, 
but  he  avers  that  his  possession  was  under  the  license  and 
permission  of  the  plaintiffs.  The  fair  construction  of  the 
answer  is,  that  Brown's  possession  and  right  to  cut  and 
dispose  of  the  hay,  was  under  the  license  and  permission 
of  the  plaintiffs. 

I  think  the  order  appealed  from  should  be  affirmed, 
with  $10  costs. 

Order  affirmed. 


[Ebib  Gbnbbal  TbbX|  Norember  18,  1867.    Danidtf  Marvm  and  Drnt, 
Justices.] 
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Heath  vs.  Barmoub. 

The  plaintiir  brought  an  action  in  a  justice's  court,  alleging  in  his  complaint 
that  the  defendant  wrongfiiHy  and  unlawfully  broke  and  entered  his  close, 
and  cut  timber  and  did  other  acts  upon  said  premises.  The  defendant,  by 
his  answer,  justified  all  the  acts  complained  of,  on  the  ground  that  the  loan 
in  quo  was  a  public  highway,  used  and  occupied  by  the  public  as  such. 
MOd^  that  the  justice  was  right  in  dismissing  the  action,  on  the  ground  that 
the  title  to  land  came  in  question. 

If  the  plaintiff,  in  such  a  case,  on  continuing  his  action  in  the  Supreme  Court, 
recovers  a  verdict  for  trespasses  committed  by  the  defendant  outside  of  the 
alleged  highway,  he  is  entitled  to  costs,  although  upon  the  trial  the  defend- 
ant succeeds  in  justifying  all  his  acts  committed  upon  such  highway. 
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Id  BQch  a  case  the  defendant  should,  in  his  answer,  carefully  describe  the 
highway,  and  limit  his  Justification  to  the  premises  described ;  and  then,  as 
to  all  alleged  trespasses  other  than  those  within  the  limits  described,  he  can 
set  up  a  denial,  or  license,  or  any  defense  he  may  haye,  other  than  tiUe.  He 
should  see  to  it  that  his  answer  is  not  too  broad. 

MOTION  by  the  plaintiff,  by  way  of  appeal  from  an  ad- 
justment of  costs  in  this  action,  by  the  clerk  of  Chaa- 
tauqua  coanty.  The  action  was  brought,  originally,  in  a 
justice's  court.  The  plaintiff  alleged,  in  his  complaint, 
that  the  defendant  wrongfully  and  unlawfully  broke  and 
entered  the  plaintiff's  close,  in  the  town  of  Gerry,  in  the 
county  of  Chautauqua,  on  or  about  the  months  of  May, 
June,  July,  August  and  September,  in  the  year  1862; 
also,  in  the  months  of  April,  &c.,  1863,  and  so  as  to  1864, 
1865  and  1866 ;  and  the  defendant,  during  each  and  all  of 
the  said  months  and  years,  being  wrongfully  and  unlaw- 
fully upon  the  premises  of  the  said  plaintifi^  in  the  town 
of  Gerry,  in  the  county  of  Chautauqua,  did  then  and 
there,  by  himself,  his  agents  and  servants,  with  teams, 
horses,  oxen,  Wagons,  plows  and  scrapers,  wrongfully 
and  unlawfully  excavate  the  said  premises,  and  did  then 
aiod  there  wrongfully  and  unlawfully  cut  timber  of  the 
plaintiff,  upon  his  premises  aforesaid,  and  destroy  crops 
then  and  there  growing,  pull  down  and  destroy  fences  of  I 
the  plaintiff,  and  build  bridges,  to  the  great  injury  and 
damage  of  the  plaintiff,  kc. 

The  defendant,  by  his  answer,  first,  denied  each  and 
every  allegation  in  the  complaint  For  a  second  answer, 
he  admitted  that  at  divers  times  claimed  in  the  complaint, 
he  had  been  upon  the  ground  and  along  a  certain  locality 
in  said  town,  known  as  the  plank  road,  and  had  done 
various  work  therein,  in  repairing  the  same  and  bridges 
thereon ;  that  such  *act8  and  labor  were  such  only  as  were 
necessary  and  proper  in  repairing  such  road  and  bridges, 
in  obtaining  bridge  timber,  and  other  articles  necessary 
for  such  purpose,  and  ^^  which  are  the  acts  complained  of  in 
said  complaint;  that  at  the  times  aforesaid  said  locality 
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was  a  public  highway,  used  and  occupied  by  the  public  as 
such,  and  at  such  times  of  said  alleged  wrongs  and  acts 
upon,  in  and  on  said  locality  and  premises,  the  said  defend- 
ant was  acting  pursuant  to  the  orders  and  directions  of  the 
commissioners  and  overseers  of  highways  of  said  town, 
as  he  of  right  might  do ;  and  all  he  did  there  was  in  pur- 
suance of  such  authority  and  directions,  in  repairing  and 
fixing  such  road." 

There  was  a  further  answer,  that  prior  to  the  acts  set 
forth  in  the  second  answer,  the  Fredonia  and  Sinclairville 
Plank  Boad  Company  owned  the  locality,  and  had  full 
right  and  authority  to  use  the  same;  that  such  company 
had  abandoned  said  locality,  and  the  same  reverted  to  the 
public,  and  belonged  to  the  town  of  Gerry,  for  the  purposes 
of  a  highway,  and  was  worked  and  improved  as  such; 
and  that  all  acts  done  prior  to  such  abandonment  were 
pursuant  to  the  authority  and  direction  of  such  corpo- 
ration. 

There  was  another  answer,  that  after  the  commission  of 
said  alleged  wrongs  and  trespasses,  and  each  of  them,  the 
damages  in  consequence  thereof  were  properly  and  duly 
appraised  by  proper  authority,  and  said  plaintifi-  duly 
notified  thereof,  and  such  damages  were  duly  tendered 
and  paid  to  the  plaintiff,  and  were  brought  into  court  for 
his  use  and  benefit. 

There  was  a  further  answer,  that  the  acts  done  by  the 
defendant  upon  and  about  said  premises,  as  aforesaid,  were 
fully  ratified,  and  confirmed  and  authorized  by  virtue  of 
an  act  of  the  legislature,  passed  April  13,  1866. 

The  defendant  demanded  judgment  for  costs  of  suit 
He  gave  the  undertaking  required  by  the  Code,  and  the 
justice  countersigned  the  pleadings 'and  dismissed  the 
action.  * 

The  plaintiff  then  brought  this  action.  It  was  tried  by 
the  court,  and  the  court  decided  that  all  the  alleged  tres- 
passes committed  within  the  limits  of  what  was  known  as 
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the  plank  road,  and  then  the  highway,  after  the  plank 
road  ceased  to  occupy,  were  justifiable.  The  plaintiff,  on 
the  trial,  proved  certain  trespasses  committed  in  his  field, 
outside  of  the  bounds  of  the  highway.  The  court  over- 
ruled the  defense  of  a  tender  of  the  damage?,  and  directed 
a  judgment  for  damages  for  the  trespasses  outside  of  the 
highway,  for  three  dollars.  The  judge  before  whom  the 
trial  was  had,  at  the  instance  of  the  defendant's  attorney, 
certified  that  on  the  trial  title  to  real  estate  was  in  issue  so 
far  as  the  line  of  the  ^^old  plank  road  was  concerned ; " 
and  as  to  the  alleged  trespasses  thereon,  the  court  reported 
in  fiEivor  of  the  defendant  That  as  to  the  alleged  tres- 
passes outside  of  the  line  of  the  road,  title  to  real  estate 
did  not  come  in  question.  Each  party  claimed  a  full  bill 
of  costs.  The  clerk  taxed  the  defendant's  bill,  and  re- 
fused to  tax  the  plaintiff's  bill. 

A.  JSaaeUin0j  for  the  plaintiff. 

0.  N.  Lockwoody  for  the  defendant 

Mabvuc,  J.  The  second  and  third  answers  of  the  de- 
fendant justify  all  the  acts  of  which  the  plaintiff  com- 
plains, on  the  ground  that  the  he%L»  in  quo  was,  at  the  time 
the  acts  were  committed,  a  highway  used  by  the  public, 
and  belonging  to  the  town,  or  the  plank  road  company. 

The  justice  must  have  so  understood  these  answers. 
He  did  not  understand  that  there  were  any  alleged  tres- 
passes not  met  by  these  answers,  and  which  remained  for 
trial  under  the  issue  found  by  the  general  denial.  The 
defendant  tendered  the  undertaking  required  by  law,  and 
demanded  judgment  for  costs  of  suit  Th^  justice  was 
right  in  dismissing  the  action. 

It  is  now  claimed  by  the  defendant  that  the  complaint 
embraced  different  causes  of  action ;  that  is,  causes  of 
action  for  the  alleged  trespasses  upon  the  lands  included 
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was  a  public  highway,  used  and  occupied  by  the  public  as 
such,  and  at  such  times  of  said  alleged  wrongs  and  acts 
upon,  in  and  on  said  locality  and  premises,  the  said  defend- 
ant was  acting  pursuant  to  the  orders  and  directions  of  the 
commissioners  and  overseers  of  highways  of  said  town, 
as  he  of  right  might  do ;  and  all  he  did  there  was  in  pur- 
suance of  such  authority  and  directions,  in  repairing  and 
fixing  such  road." 

There  was  a  further  answer,  that  prior  to  the  acts  set 
forth  in  the  second  answer,  the  Fredonia  and  Sinclairville 
Plank  Road  Company  owned  the  locality,  and  had  full 
right  and  authority  to  use  the  same;  that  such  company 
had  abandoned  said  locality,  and  the  same  reverted  to  the 
public,  and  belonged  to  the  town  of  Gerry,  for  the  purposes 
of  a  highway,  and  was  worked  and  improved  as  such; 
and  that  all  acts  done  prior  to  such  abandonment  were 
pursuant  to  the  authority  and  direction  of  such  corpo- 
ration. 

There  was  another  answer,  that  after  the  commission  of 
said  alleged  wrongs  and  trespasses,  and  each  of  them,  the 
damages  in  consequence  thereof  were  properly  and  duly 
appraised  by  proper  authority,  and  said  plaintiff  duly 
notified  thereof,  and  such  damages  were  duly  tendered 
and  paid  to  the  plaintiff,  and  were  brought  into  court  for 
his  use  and  benefit 

There  was  a  further  answer,  that  the  acts  done  by  the 
defendant  upon  and  about  said  premises,  as  aforesaid,  were 
fully  ratified,  and  confirmed  and  authorized  by  virtue  of 
an  act  of  the  legislature,  passed  April  13,  1866. 

The  defendant  demanded  judgment  for  costs  of  suit. 
He  gave  the  undertaking  required  by  the  Code,  and  the 
justice  countersigned  the  pleadings  *and  dismissed  the 
action.  * 

The  plaintiff  then  brought  this  action.  It  was  tried  by 
the  court,  and  the  court  decided  that  all  the  alleged  tres- 
passes committed  within  the  limits  of  what  was  known  aa 
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the  plank  road,  and  then  the  highway,  after  the  plank 
road  ceased  to  occupy,  were  justifiable.  The  plain tifiT,  on 
the  trial,  proved  certain  trespasses  committed  in  his  field, 
outside  of  the  bounds  of  the  highway.  The  court  over* 
ruled  the  defense  of  a  tender  of  the  damage?,  and  directed 
a  judgment  for  damages  for  the  trespasses  outside  of  the 
highway,  for  three  dollars.  The  judge  before  whom  the 
trial  was  had,  at  the  instance  of  the  defendant's  attorney, 
certified  that  on  the  trial  title  to  real  estate  was  in  issue  so 
far  as  the  line  of  the  ^^old  plank  road  was  concerned ;" 
and  as  to  the  alleged  trespasses  thereon,  the  court  reported 
in  favor  of  the  defendant  That  as  to  the  alleged  tres- 
passes outside  of  the  line  of  the  road,  title  to  real  estate 
did  not  come  in  question.  Each  party  claimed  a  full  bill 
of  costs.  The  clerk  taxed  the  defendant's  bill,  and  re- 
fused to  tax  the  plaintifif 's  bill. 

A.  SazeUifUj  for  the  plaintiff. 

0.  N.  Lockwoody  for  the  defendant. 

MABvm,  J.  The  second  and  third  answers  of  the  de- 
fendant justify  all  the  acts  of  which  the  plaintiff  com- 
plains, on  the  ground  that  the  loeus  in  quo  was,  at  the  time 
the  acts  were  committed,  a  highway  used  by  the  public, 
and  belonging  to  the  town,  or  the  plank  road  company. 

The  justice  must  have  so  understood  these  answers. 
He  did  not  understand  that  there  were  any  alleged  tres- 
passes not  met  by  these  answers,  and  which  remained  for 
trial  under  the  issue  found  by  the  general  denial.  The 
defendant  tendered  the  undertaking  required  by  law,  and 
demanded  judgment  for  costs  of  suit  Th^  justice  was 
right  in  dismissing  the  action. 

It  is  DOW  claimed  by  the  defendant  that  the  complaint 
embraced  different  causes  of  action;  that  is,  causes  of 
action  for  the  alleged  trespasses  upon  the  lands  included 


448        CASES  IN  THE  SUPREME  COURT. 

Heath  v,  Barmonr. 

in  the  highway,  and  also  causes  6f  action  for  the  treeh- 
passes  committed  upon  the  lands  of  the  plaintiff,  outside 
of  the  bounds  of  the  highway,  and  that  the  defendant 
intended  only  to  justify  his  acts  in  the  highway,  and  that 
his  answers  should  be  so  construed.  This  claim  is  un- 
founded. The  plaintiff,  in  his  complaint,  says  nothing  of 
any  highway.  He  alleges  that  the  defendant  wrongfully 
broke  and  entered  his  close,  in  the  town  of  Gerry,  and  at 
the  times  named,  and  then  and  there  did  certain  acts.  He 
ignores  any  highway.  If  he  should  be  right  in  his  posi- 
tion that  there  was  no  highway,  then  it  would  be  imma- 
terial whether  the  trespasses  committed  were  confined  to 
a  strip  of  land  four  rods  in  width,  or  extended  over  a 
wider  space.  T^e  defendant  begins  his  answer  by  admit- 
ting that  he  had  been  upon  the  ground  in  and  along  a 
certain  locality  in  said  town,  known  as  the  ^*  plank  road," 
and  had  done  certain  acts  '^  which  are  the  acts  claimed  in 
said  complaint,"  and  that  said  loealUy  was  a  public  high- 
way, &c.  &c.,.and  that  at  such  times  of  said  alleged  wrongs 
and  acts  upon,  in  and  on  icdd  locality  and  premises,  he  was 
acting  pursuant  to  the  directions  of  the  commissioners 
and  overseers  of  highways  of  the  town,  as  he  of  right 
might  do.  It  is  not  necessary  to  refer,  more  particularly, 
to  the  next  answer.  It  is  equally  definite,  and  extends  to 
all  the  acts  complained  of  by  the  plaintiff.  On  the  trial  the 
defendant  succeeded  in  justifying  all  his  acts  upon  a 
certain  strip  of  land,  by  showing  that  it  was  a  highway ; 
but  he  had  trespassed  outside  of  this  strip  of  land,  and 
for  these  trespasses  he  had  no  justification,  and  three 
dollars  damages  were  allowed.  Which  of  the  parties  is 
entitled  to  costs  ?  ^'  If  the  judgment  in  the  Supreme  Court 
be  for  the  plaintiff,  he  shall  recover  costs ;  if  it  be  for  the 
defendant,  he  shall  recover  costs,  except  that  upon  a  ver^ 
diet  he  shall  pay  costs  to  the  plaintiff,  unless  the  judge 
certify  that  the  title  to  real  property  came  in  question  on 
the  trial."     (CWe,  §  61.) 
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In  this  case  the  judgment  is  for  the  plaintiff  and  he  is 
entitled  to  costs.  The  word  judgment^  as  here  used,  means 
a  recovery  of  damages  by  the  plaintiff^  evidenced  by  the 
verdict  or  the  finding  and  decision  of  the  courts  entitling 
the  plaintiff  to  a  judgment.  The  right  to  costs  is  to  be 
determined  by  the  recoveiy,  confining  the  parties  to  the 
issue  touching  title. 

In  BurhauB  v.  TihhiU^  (7  Em.  Pr.  74,)  Justice  Wright 
says,  ^'that  when  the  section  speaks  of  a  recovery  in 
an  action  where  a  claim  of  title  arises,  it  means  that  such 
claim  of  title  shall  arise  on  the  entire  pleadings,  and  that 
the  recovery  shall  be  in  hostility  to  such  claim." 

In  the  present  case  the  recovery  by  the  plaintiff  is  in 
hostility  to  the  claim  of  title  set  up  by  the  defendant,  as 
the  defendant's  claim  of  title  was  not  limited  to  any  par- 
ticular piece  of  land,  but  was  coextensive  with  the 
alleged  trespasses. 

HaU  V.  ffodikim  (30  Sow.  Pr.  15)  is  in  point  in  this 
case.  In  that  case  the  action  was  trespass  for  breaking 
and  entering  the  close  of  the  plaintiff,  and  the  defendant 
answered  that  the  acts  complained  of  were  done  in  and  on 
a  certain  road  which  he  had  a  right  to  use.  On  the  trial, 
the  defendant  gave  evidence  tending  to  establish  a  road 
across  the  plaintiff's  close,  and  the  plaintiff  abandoned 
any  claim  for  damages  for  acts  committed  on  the  alleged 
road,  but  claimed  damages  for  the  trespasses  outside  of  the 
road,  and  he  had  a  verdict  for  $1.56.  At  special  term  it 
was  decided  that  the  defendant  was  entitled  to  costs. 
Upon  appeal  to  the  general  term  the  order  of  the  special 
term  was  reversed,  and  costs  were  given  to  the  plaintiff. 
The  case  contains  the  arguments  of  counsel,  which  are 
very  able  and  elaborate.  The  opinion  of  the  court  is  by 
Bockes,  J.  In  it  the  learned  judge  fiiUy  considers  and 
ably  discusses  the  questions  presented  in  that  case,  and 
they  are  the  same  as  those  now  under  consideration  in  the 
present  case ;  and  concurring  in  the  views  taken  by  the 

Vol.  Lin.  29 
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court  in  that  case,  I  do  not  think  it  material  that  I  should 
add  any  further  remarks.    It  may  be  well  to  reiterate 
what  is  said  in  the  opinion  in  that  case,  that  if  the  defend- 
ant wishes  to  justify  certain  of  the  alleged  trespasses, 
under  a  right  of  way,  he  should  describe  the  way,  and 
limit  his  justification  to   the  loctis  in  quo  particularly 
described.    The  pleadings,  now,  in  a  justice's  court,  are 
complaint,  answer  and  demurrer,  and  no  others  are  al- 
lowed.   The  issue  or  issues  must  be  framed  before  the 
justice.    In  the  present  case  the  defendant  should,  in  his 
answer,  have  carefully  described  the  highway,  and  limited 
his  justification  to  the  premises  so  described;  and  then  as 
to  all  alleged  trespasses  other  than  those  within  the  limits 
described,  he  could  have  interposed  a  denial,  or  license, 
or  any  defense  he  had,  other  than  title.    The  justice,  upon 
the  giving  of  the  undertaking,  would  dismiss  the  action 
as  to  the  alleged  trespasses  upon  the  close  embraced  by 
the  answer  setting  up  title,  and  would  proceed  to  the  trial 
of  the  issues  touching  the  alleged  trespasses  not  justified 
by  the  plea  of  title,  in  case  the  plaintiff  should  decide  to 
proceed  in  his  action  for  such  trespasses.    If  the  plaintiff 
should  not  claim  that  any  trespasses  were  con^mitted  out- 
side of  the  loovs  particularly  described  by  the  defendant, 
then  the  action  would  be  dismissed  generally ;  and  I  think 
the  plainti£^  in  his  action  in  this  court,  would  be  confined 
to  the  eloBB  particularly  described  by  the  defendant,  and 
in  which  the  answer  and  defense  of  title  applied.    In  this 
way  no  difficulty  can  arise.    The  defendant  must  see  to  it 
that  his  answer  in  the  justice's  court  is  not  too  broad. 

The  exception  contained  in  section  61,  to  wit,  '^that 
upon  a  verdict  he  (the  defendant)  shall  pay  costs  to  the 
plaintiff,  unless  the  judge  certify  that  the  title  to  real 
property  came  in  question  on  the  trial,"  has  no  application 
to  the  present  case.  This  embraces  costs  when  the  defend- 
ant has  a  verdict  He  may  have  defeated  the  plaintiff 
upon  grounds  entirely  aside  from  any  question  of  **  title 
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to  real  property,"  and  such  title  may  not  liave  come  in 
question  on  the  trial;  and  if  bo  he  shall  not  have  costs, 
but  shall  pay  costs,  because  he,  by  pleading  title  in  the 
justice's  court,  caused  the  litigation  to  be  removed  into 
the  JBupreme  Court.  This  was  not  a  case  for  the  certi- 
ficate of  the  judge,  and  the  certificate  given  has  no  effect 
upon  the  question  of  costs. 

The  plaintiff 's  motion  must  be  granted,  with  $10  costs. 

[Chautauqua  Special  Tebv,  January  18, 1868.    Marviitt  Justice.] 
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The  pkUniUr  stopped  at  the  defmdant's  tayem  with  his  two  horses,  whidi  he 
had  put  in  the  bam  and  fed,  and  took  dinner  himselt  Having  paid  his 
bill,  he  requested  the  defendant  to  get  his  horses.  The  latter  told  him  to 
go  on  and  be  hitching  up,  and  he  (the  defendant)  would  be  out  in  a  few 
minutes.  The  plaintiff  went  to  the  bam,  put  the  head-stalls  on  the  horses, 
and  while  getting  the  team  out,  the  defendant  aniyed.  PreTiously  two 
men  arriyed  at  the  inn,  and  placed  their  horse  (a  stallion)  in  a  stall  be- 
tween those  occupied  by  the  plaintiff's  horses  and  the  outer  door.  The 
plaintiff  led  one  of  his  horses  out  of  the  door,  and  the  other  followed  on, 
as  it  was  accustomed  to  do,  and  when  passing  the  stall  where  the  stallion 
stood,  receiyed  a  kick  from  him  which  broke  its  leg,  resulting  in  its  death. 
Heid  that  the  defendant's  liability  as  an  innkeeper  was  not  at  an  end, 

•  when  the  ii^jury  occurred,  the  horses  being  still  on  his  premises,  and  in 
his  bam ;  that  the  plaintiff  was  only  doing  for  the  defendant,  and  with  his 
assent,  what  it  was  his  duty  to  do  himself;  and  that  unless  there  was 
some  improper  conduct  on  the  part  of  the  plaintiff,  which  caused  the  ii\|nry, 
the  defendant  was  liable  to  the  same  extent  as  .though  he,  instead  of  the 
plaintiff,  had  been  handling  the  horses  at  the  time, 

THIS  action  was  brought  against  the  defendant,  as  an 
innkeeper,  to  recover  the  value  of  a  horse  which  was 
injured  while  in  his  stable.  The  jury  found  a  verdict  for 
the  plaintiff  for  the  value  of  the  horse,  $140 ;  and  from 
the  judgment  rendered  thereon  the  defendant  appealed. 
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Jahn  MoUoifj  ^^^  ^^  appellant 
gutter  ^  BarilM^  for  the  refipondent 

« 

By  the  Oourty  Foszbb,  J.  It  appeared  from  the  evidenee 
that  the  horse  in  question  was  owned  by  the  plaintiff 
That  on  the  Slst  of  October,  1866^  the  brother  of  the 
plaintiff,  and  who  was  in  his  employ,  drove  his  team,  of 
which  this  animal  was  one^  to  the  village  of  Geddes,  and 
stopped  at  the  tavern  kept  by  the  defendant  He  had  his 
horses  put  into  the  stable  and  fed,  and  had  his.  own  din- 
ner; for  all  which  he  paid  the  defendant  When  he  was 
ready  to  leave^  he  asked  the  defendant  to  get  the  horses, 
who  told  him  to  go  on  and  be  hitching  np,  and  that  he 
would  be  out  in  a  few  minutes.  He  went  to  the  bam, 
put  the  head-stalls  on  the  horses,  and  was  getting  them  out, 
and  while  doing  so  the  defendant  arrived  there.  Before 
the  defendant  reached  the  barn,  two  men,  named  McGee 
and  McKay,  rode  up  in  a  buggy,  and  unbridled  their 
horse,  which  was  a  stallion,  and  placed  him  in  a  stall 
between  those  occupied  by  the  plaintiff's  horses  and  the 
outer  door.  The  driver  of  the  plaintiff's  team  led  one 
of  his  horses  out  of  the  door,  for  the  purpose  of  hitching 
on  the  wagon ;  and  the  other,  being  the  one  in  question, 
followed  on,  as  it  was  accustomed  to  do,  and,  when  pass- 
ing the  stall  where  the  stallion  stood,  received  a  kick  from 
him,  which  broke  its  leg,  and  rendered  it  entirely  worth- 
less, so  that  it  beeame  necessary  to  kill  it 

The  drfendant  did  not  deny  that  he  received  the  horses 
into  his  stable,  in  the  character  of  an  innkeeper ;  but  it 
is  insisted,  in  his  behalf,  that  before  the  injury  happened 
the  servant  of  the  plaintiff  had  taken  the  horses  into  his 
own  possession  and  charge,  and  that  the  relation  of  land- 
lord and  guest  had  terminated.  Upon  this  question 
there  is  no  evidence  to  contradict  what  is  herein  before 
stated,  though  the  testimony  of  the  defendant,  to  some 
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extent^  difiers  from  that  of  the  driver ;  bnt  his  own  state- 
ment is  that  he  started  twice  to  go  with  the  driver  to  get 
the  horseSy  but  was  interrapted ;  that  the  driver  then  said: 
"  I  can  get  my  own  horses,  as  you  are  busy ;"  to  which 
the  defendant  replied :  *^  I  will  be  there  as  soon  as  I  can 
get  there ;"  and  that  he  did  arrive  before  the  injury  hap- 
pened. 

There  is  nothing  in  this  to  show  that  the  liability  of 
the  defendant  as  an  innkeeper  was  at  an  end.  The  horses 
were  still  on  his  premises  and  in  his  bam.  The  driver 
waa  only  ^loing  for  the  landlord,  and  with  his  iissent,  what 
it  was  his  duty  to  have  done,  and  unless  there  was  some 
improper  conduct  on  the  part  of  the  driver,  which  caused 
injury,  the  defendant  is  liable,  to  the  same  extent  as 
though  he,  instead  of  the  driver,  had  been  handling  them 
at  the  time. 

It  is  also  claimed  that  the  injury  was  caused  by  the 
negligence  of  the  driver,  in  not  bringing  the  horse  away 
from  the  stall  in  which  the  stallion  was  placed ;  and  the 
evidence  of  one  of  the  witnesses,  who  came  there  with 
him  and  placed  him  in  the  stall,  was  that  the  driver  was 
notified  that  it  was  a  stallion,  and  that  he  should  be  care- 
ful. It  is  not  necessary  to  detail  the  evidence  on  this 
point  It  is  enough  to  say  that  to  some  extent  there  was 
a  conflict  in  the  testimony ;  and  in  my  opinion  the  jury 
were  warranted  in  finding  as  they  did.  The  negligence 
consisted  in  putting  a  stallion  into  an  open  stall,  in  a 
tavern  bam,  near  the  outer  door,  so  that  those  repassing 
in  or  out  were  obliged  to  pass  near  him. 

The  charge  of  the  judge,  to  which  there  was  no  excep- 
tion, fiEiirly  and  properly  presented  all  the  questions  in  the 
case  to  the  jury. 

Exception  was  taken  on  the  trial  to  the  reftisal  of  the 
judge  to  charge  upon  two  propositions  submitted  by  the  de- 
fbndanf  s  counsel ;  but  no  point  has  been  made  upon  them, 
before  me ;  and  besides,  they  were  embraced  in  the  charge 
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which  had  been  made,  and  the  refusal  to  charge  as  re« 
quested  was  placed  upon  that  ground. 

There  was  no  error,  in  my  opinion,  either  in  the  charge 
of  the  court  or  in  the  verdict  of  the  jury. 

The  judgment  should  be  affirmed. 

[OvoiTDAOA  Gbitbral  Term,  January  7,  1868.    Morgan^  Bacon  and  Fogter^ 
Justices.] 


Thaddeus  0.  KiNNiBR  w.  Abbt  a.  Kinnibr. 

An'  action  cannot  be  maintained  by  a  husband  against  his  wife  to  obtain  & 
decree  declaring  void  a  marriage  contract,  on  the  ground  that  a  former  hus- 
band of  the  defendant  went  to  another  state  and  there  commenced  a  suit 
against  her  for  a  divorce,  and  that  she,  by  collusion  with  the  plaintiff  in  that 
action,  aidod  him  in  fraudulently  obtaining  a  diyorce  there ;  and  that  the 
plaintiff  married  the  defendant  on  the  faith  of  the  representation  that  she 
"had  procured  a  valid  divorce  "  from  her  former  husband. 

If  the  parties  to  the  former  action  colluded  together  and  thereby  fraudulently 
obtained  the  decree  of  divorce,  neither  of  such  parties  could  possibly  avoid 
such  decree.  It  is  binding  upon  both,  and  the  second  marriage  is  valid ;  and 
as  the  second  husband  could  not  be  prejudiced,  if  his  marriage  was  lawful, 
he — a  stranger — ^has  no  interest  in  the  matter  which  will  authorize  him  to 
impeach  the  Judgment  fpr  f^aud. 

DEMURRER  to  complaint.  The  action  was  brought  to 
obtain  a  decree  declaring  void  a  marriage  contract 
entered  into  between  the  plaintiff  and  defendant  on  the 
28th  of  June,  1861.  The  defendant  was  married  to  one 
Pomeroy,  in  the  state  of  Massachusetts,  in  1848.  It  ia 
charged  that  in  1855  Pomeroy  left  Massachusetts,  went  to 
Chicago,  and  commenced  a  suit  against  his  wife  Abby. 
That  the  latter,  by  collusion  with  her  husband,  aided  him 
in  fraudulently  obtaining  a  divorce  in  Illinois,  &;c. 

The  defendant  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 
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<7.  W,  ParsofUy  for  the  plaintiff 

C.  A.  Sewardy  for  the  defendant 

Cardozo,  J.  The  allegation  in  the  complaint  that  the 
parties  resorted  to  Illinois  to  obtain  a  decree  of  divorce  in 
fraud  or  violation  of  the  laws  of  the  place  of  their  domici), 
I  think  unimportant,  here.  I  can  very  well  see  how  the 
state  of  Massachusetts  might  complain  that  its  citizens  had 
violated  their  allegiance  to  it,  and  how  the  courts  of  that 
state  might  disregard  the  judgment  of  another  jurisdiction 
which  granted  a  divorce  to  persons  domiciled  in  the  form- 
er state,  who  could  not  have  obtained  such  a  decree  in 
the  tribunals  of  that  state.  But  I  do  not  know  of  any 
principle,  and  have  not  been  referred  to  any  decision  which 
sustains  the  doctrine,  that  the  courts  of  this  state  should 
thus  protect  the  sovereign  rights  of  Massachusetts.  The 
complaint  does  not  question  the  jurisdiction  of  the  IHinois 
court  over  the  subject  matter,  and  it  shows  that  that  tri- 
bunal acquired  jurisdiction  of  the  persons  of  the  parties — 
of  the  plaintiff  by  his  bringing  the  action,  and  of  the  de- 
fendant by  her  appearing  and  answeringthe  bill.  Whether 
the  rest  of  the  complaint  be  deemed  to  charge,  in  effect, 
only  that  certain  irregularities  occurred  in  the  progress  of 
the  suit,  or  whether  it  sufficiently  alleges  that  the  parties 
practiced  a  fraud  on  the  court,  and  thus  procured  the  de- 
cree, will  not  be  material  to  determine.  If  the  former  be 
the  true  construction,  then  it  is  enough  to  say  that  mere 
irregularity  could  not  affect  the  decre)^,  and  that  the  plain- 
tiff here — ^an  entire  stranger  to  that  litigation — cannot  be 
heard  to  question  the  regularity  of  the  proceedings  in  that 
suit  He  may  raise  jurisdictional  questions,  but  not  mere 
points  of  regularity  in  practice.  If,  however,  the  right 
view  of  the  pleading  be  the  latter  one,  above  mentioned, 
and  if  the  courts  of  this  state  can  entertain  a  suit  to  annul 
the  decree  of  a  court  of  another  state^  on  the  ground  of 


466       CASES  IN  THE  SUPREME  COURT. 

Kiimier  v,  Kinnier. 

f raad,  yet  this  plaintiff  is  not  in  a  position  to  ask  any  such 
relief.  "So  one  can  claim  to  have  a  judgment^  or  a  deed, 
avoided  for  frauds  nnless  it  iujariously  affects  him;  and 
such  is  not  the  case  with  this  plaintiff.  Giving  the  com- 
plaint the  most  liberal  constrnction  for  the  plaintiff,  it 
charges  that  the  representation  upon  the  faith  of  which 
the  plaintiff  married  the  defendant,  was  that  she  "had 
procured  a  valid  divorce ''  from  her  former  husband.  In 
other  words,  that  this  plaintiff  and  she  might  lawfully  be 
married.  JSow  if  this  be  true,  the  plaintiff  has  not  been 
harmed  by  this  deception,  and  even  if  the  representations 
were  inaccurate,  he  will  not  be  entitled  to  annul  the  mar- 
riage. The  complaint  does  not  dispute  but  that  if  the 
decree  of  divorce  stands,  the  defendant  would  be  at  liberty 
to  marry,  and  that,  therefore,  must  be  assumed ;  but  it 
avers  that  the  parties  to  the  divorce  suit  colluded  together, 
and  by  such  collusion  fraudulently  obtained  the  judgment 
If  that  be  so,  neither  of  those  parties  could  possibly  avoid 
that  decree.  {Bishop  on  Marriage  and  Dio,  706.)  It  is 
binding  upon  both  of  them,  and  the  marriage  between  this 
plaintiff  and  the  .defendant  was  valid.  Where  both  parties 
unite  to  practice  a  fraud,  neither  can  be  heard  to  seek 
relief  against  it;  and  as  the  plaintiff  cannot  be  prejudiced 
if  his  marriage  was -lawful,  he,  a  stranger,  has  no  interest 
in  the  matter  which  would  authorize  him  to  impeach  the 
judgment  for  fraud.  That  his  feelings  or  prejudices  might 
have  revolted  at  marrying  a  woman  under  such  circum- 
stances, gives  him  no  standing  in  court  {Clarke  v.  Clarke^ 
11  Abb.  Fr.  230.)  Without  adverting  to  other  views  which 
lead  me  to  think  that  this  complaint  cannot  be  sustained, 
enough  has  been  said  to  show,  in  my  opinion,  that  the 
demurrer  is  well  taken,  and  that  there  must  be  judgment 
thereon  for  the  defendant,  with  costs. 

[Nxw  ToRK  BPECiLh  Term,  February  8, 1868.     Oardtmo,  Justice.] 
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In  the  matter  of  the  application  of  the  Union  Yillagb 
AND  JoHNSONYiLLE  Railroad  COMPANY  to  take  lands  of 
Nathan  G.  Akin.  % 

Where  commissionera  appointed  to  appraise  land  taken  by  a  railroad  com- 
pany, under  the  statute,  for  laying  its  track,  awarded  to  the  owner  a  speci- 
fied sum,  being  the  value  of  the  land,  but  refused  to  increase  that  amount 
by  allowing  consequential  damages,  based  upon  the  possibility  or  eren 
probability  that  the  particular  business  in  which  he  was  engaged  might 
be  injured,  and  his  property  (a  flax  mill)  decreased  in  Taloe,  in  conse- 
quence of  danger  to  be  apprehended  fh>m  fire  emitted  fh>m  the  locomo- 
tive engines  of  the  company ;  Held  that  the  commissioners  adopted  the  proper 
rule  of  compensation. 

APPEAL  hy  Nathan  G.  Akin  from  an  order  made  at  a 
special  term,  confirming  the  report  of  commissioners 
awarding  to  him  damages  for  land  taken  by  the  railroad 
company  for  the  pnrpose  of  laying  its  track 

J.  (7.  Thomp9on  and  M.  I.  TowMend^  for  the  appellant. 

D.  A.  BaieSy  for  the  respondent 

By  the  Courts  Inoalls,  J.  About  fonr  acres  of  the  ap- 
pellant's land  was  taken,  and  the  commissioners  awarded 
him  $1500.  The  only  question  raised  upon  this  appeal  is,- 
whether  the  commissioners  should  have  increased  the 
above  amount  by  allowing  consequential  damages,  based 
upon  the  possibility,  or  even  probability,  that  the  particu- 
lar business  in  which  Akin  was  engaged  might  be  injured, 
and  his  property  decreased  in  value,  in  consequence  of 
danger  to  be  apprehended  from  fire  emitted  firom  engines 
used  by  the  company  in  running  their  road.  It  is  quite 
obvious  that  the  commissioners,  in  their  estimate,  have 
considerably  exceeded  the  actual  value  of  the  land  for 
purely  agricultural  purposes,  as  their  allowance  amounts 
to  about  $400  per  acre.  The  statute  which  prescribes  the 
course  to  be  pursued  by  commissioners,  in  assessing  dam- 
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ages,  is  as  follows :  ^^Ascertaia  and  determine  the  com«- 
pensation  which  ought  justly  to  be  made  by  the  company 
to  the  owners  or  persons  interested  in  the  real  estate 
appraised  by  them ;  and  in  fixing  the  amount  of  such 
compensation,  such  commissioners  shall  not  make  any 
allowance  or  determination  on  account  of  any  real  or  sup- 
posed benefit  which  the  parties  in  interest  may  derive 
from  the  construction  of  the  proposed  railroad,  or  the  pro- 
posed improvement  connected  with  such  road,  for  which 
such  real  estate  may  be  taken."  (2  B,  S.  5th  ed.  674,  §  16.) 

After  a  careful  examination  of  the  authorities  cited  by 
the  counsel  for  the  respective  parties,  we  are  of  opinion 
that  the  commissioners  committed  no  error  in  their  de- 
termination, .by  excluding  such  consequential  damages. 
{Albany  Ifarthem  Railroad  Co.  v.  Lansing,  16  Barb.  68. 
Canandaigtux  and  N,  Bailroad  Co.  v.  Payne,  Id,  273.  Troy 
and  Boston  Bailroad  Co,  v.  Lee,  13  Barh.  169.)  These  de- 
cisions have  been  too  long  acquiesced  in,  as  sound  expo- 
sitions of  the  law  upon  this  question,  to  be  disturbed 
without  substantial  reasons  therefor.  And  we  conclude 
that  the  case  at  bar  does  not  present  features  which  should 
induce  this  court  to  interfere  with  the  principle  settled 
by  the  cases  above  referred  to,  or  which  distinguish  this 
case  from  those  cited.  ISo  rule,  however  just  and  wise  in 
its  application,  is  without  exception,  wherein  it  operates 
harshly,  and  possibly  the  case  at  bar  furnishes  an  illustra- 
tion. It  is  quite  obvious  that  the  legislature  intended  that 
the  advantages  which  would  be  produced  by  the  estab- 
lishment of  a  railroad  should  compensate,  to  some  extent 
at  least,  for  the  disadvantages  consequent  thereupon ;  for 
it  is  expressly  provided  that  such  advantages  shall  not  be 
taken  into  account  to  reduce  the  damages  to  which  the 
owner  of  the  land  is  entitled. 

The  appellant  has  upon  his  land  a  fiax  millj  which  ho 
claims  will  be  endangered  by  fire,  and  thereby  rendered 
less  valuable.    ITow  in  order  to  determine  the  damages 
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which  Akin  would  be  likely  to  Buffer  in  coneequence  of 
an  interference  with  such  business,  it  would  involve  the 
inquiry  whether  or  not  that  particular  business  was  likely 
to  be  permanent  and  profitable,  which  at  best  could  only 
be  conjectural  and  unsatisfactory,  and  furnish  no  reliable 
basis  for  an  appraisal  of  damages.  It  is  clear  that  the 
legislature  could  not  have  intended  that  any  such  uncer- 
tain criterion  should  be  adopted.  It  is  not  certain  that 
the  appellant's  buildings  would  be  set  on  fire  by  the  run- 
ning of  the  engines  of  the  company ;  and  if  not,  then  no 
damages  would  accrue  to  the  appellant  But  if  fire  was 
occasioned  thereby,  through  the  neglijgence  of  the  com- 
pany, it  would  be  liable  to  respond  in  damages. 

We  are  therefore  of  opinion  that  the  commissioners 
adopted  the  proper  rule  in  determining  the  compensation 
to  which  the  appellant  was  entitled,  and  that  the  order  of 
the  special  term  should  be  afiirmed,  with  costs. 

[Albaitt  Qbhbbal  Tebm,  March  2,  1868.    lngaU»t  BogAwm  and  Peekham, 
Justices.] 
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Bank  of  Prince  Edward's  Island  v«.  Trumbull. 

Since  the  decision  of  the  Court  of  Appeals  in  the  case  of  the  MrtropolUaH  Bank 
▼.  Vm  Dyck,  (27  N,  Y.  Eep.  400,)  the  constitutionality  of  the  legal  tender 
act  is  not  open  for  discussion,  in  this  state.    Per  Mdllin,  J. 

It  is  also  the  settled  law  of  the  state  that  in  actions  for  the  recovery  of  debts 
OQDtracted  before  the  passage  of  the  legfd  tender  act,  the  plaintiff  can  only 
recover  the  sum  agreed  to  be,  paid,  without  any  aUowanoe  for  the  difference 
in  value  between  gold  and  legal  tenders ;  notwithstandhig  the  debtor  may 
have  agreed  to  pay  it  in  gold  or  silver  coin. 

The  sum  named  in  a  bill  or  other  contract  is,  !n  the  absence  of  any  provision 
to  the  contrary,  presumptively  payable  in  whatever  is,  at  the  time,  a  legal 
tender  in  payment  of  debts ;  but  when  the  parties  designate  some  other 
currency  which  is  not  illegal,  it  is  the  right  of  the  creditor  to  have  awarded 
to  him  such  measure  of  damages  as  will  constitute  payment  in  the  currency 
intended ;  and  it  is  the  duty  of  the  court  to  award  it. 
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Upon  a  bill  of  exchange  "  payable  in  United  States  gold  coin"  the  holder,  in 
case  of  non-payment,  is  entitled  to  Judgment  for  an  amount  equal  to  Uio 
valae  of  the  gold,  at  the  time  of  the  trial,  in  legal  tender  notes. 

There  are  two  standards  of  value  recognized  by  law — the  one  gold  and 
silver,  the  other  paper.  Bither  is  a  legal  tender  for  a  debt ;  and  a  contract 
which  calls  for  payment  in  gold  calls  for  payment  in  a  currency  recognised 
by  law ;  and  there  is  nothing,  in  law  or  in  reason,  which  forbids  the  patties 
making  such  an  agreement ;  and  when  it  is  jnanifest  that  it  was  the  inten- 
tion of  the  parties  that  payment  should  be  made  in  coin  instead  of  paper, 
it  is  the  duty  of  the  courts  to  carry  such  intention  into  effect 

THIS  was  an  action  upon  a  bill  of  exchange,  drawn 
"  payable  in  United  States  gold  coin/'  and  accepted 
by  the  defendant 

Barhuf  ^  Hyatt^  for  the  plaintiff. 

Chapman  ^  Scatty  for  the  defendant. 

MuLLiN,  J.  The  general  term  in  the  first  district  held, 
in  the  case  of  the  Bank  of  the  Commonwealth  v.  Van  Vkck 
&  Tucker,  in  December  last,  (49  Barb.  508,)  that  the  plain- 
tiff, who  had  loaned  to  the  defendant  $10,000  in  gold,  to 
be  paid  in  gold,  was  entitled  to  judgment  for  an  amount 
equal  to  the  value  of  the  gold  at  the  time  of  the  trial, 
in  legal  tender  notes. 

The  plaintiff,  in  the  case  before  me,  claims  to  recover 
judgment  for  a  sum  in  currency  equal  to  J2000  in  gold, 
upon  a  bill  of  exchange  drawn  for  that  sum,  in  Charlotte- 
town,  in  Prince  Edward's  Island,  by  A.  A.  McDonald  & 
Bro.  on  the  defendant,  payable  in  sixty  days  from  the 
date  thereof,  and  which  was  presented  to  and  accepted  by 
the  defendant.  The  bill,  upon  its  face,  is  payable  in 
United  States  gold  coin. 

It  will  be  seen  that  the  cases  are  identical  in  principle; 
and  whatever  my  own  views  of  the  law  might  be,  respect 
for  the  court  that  decided  the  case  of  the  Bank  of  the 
Commonwealth  v.  Van  Vleek  ^  Tucker  would  constrain  me 
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to  follow  its  deciaion,  leaving  it  to  the  Court  of  Appeals 
to  reverse  the  judgment  if,  upon  more  full  examination, 
it  shall  be  found  to  be  erroneous.  I  heard  this  case,  in 
that  district,  while  holding  court  at  the  request  of  the 
presiding  justice.-  I  am  not,  therefore,  at  liberty  to  dis- 
regard a  decision  of  its  general  term  upon  the  precise 
question  presented  to  me  for  decision.  I  cannot  leave 
the  case,  however,  without  briefly  giving  my  reasons  for 
concurring  in  the  conclusion  at  which  the  general  term 
arrived,  in^  the  case  cited. 

The  constitutionality  of  the  legal  tender  act  is  not  open 
for  discussion  in  this  state,  since  the  decision  of  the  Court 
of  Appeals  in  the  case  of  the  Metropolitan  Bank  v.  Van 
Djfoi,  (27  N.  r.  Bep.  400.)  It  is  also  the  settled  law  of 
the  state  that  in  actions  for  the  recovery  of  debts  con- 
tracted before  the  passage  of  the  legal  tendeo*  act,  the 
plaintiff  can  only  recover  the  sum  agreed  to  be  paid,  with- 
out any  allowance  for  the  difference  in  value  between 
gold  and  legal  tenders,  notwithstanding  the  debtor  may 
have  agreed  to  pay  it  in  gold  or  silver  coin. 

It  must  be  considered,  also,  that  the  courts  of  this  coun- 
try that  have  been  called  to  pass  on  this  question  have 
been  nearly  unanimous  in  holdijQg  that  debts  contracted 
.since  the  passage  of  the  legal  tender  act,  payable  by  the 
express  agreement  of  the  debtor  in  gold  and  silver  coin, 
may  be  paid  by  the  same  amount  in  legal  tender  notes. 

A  contract  entered  into  prior  to  1862,  for  the  payment 
of  a  given  sum  of  money  in  gold  and  silver  coin,  received 
the  same  construction  as  it  would  have  received  had  the 
words  specifying  in  what  the  payment  should  be  made 
not  been  in  the  contract  It  was  by  law  payable  only 
in  gold  and  silver  coin,  at  the  election  of  the  creditor,  if 
that  provisiou  had  not  beea  incorporated  in  it ;  in  other 
wordi^,  it  was  construed  as  it  read,  ^*  payable  in  legal  cur- 
rency." When,  therefore,  such  a  contract  was  to  be 
satisfied  by  payment^  since  1862,  it  receives  the  same  con-> 
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struction,  and  is  paid  by  an  equal  amount  of  legal  tender 
notes.  This  construction  of  the  contract  became  indis- 
pensable; or  debtors  would  have  been  ruined,  and  the 
business  of  the  country  destroyed. 

If  this  construction  had  practically  the  effect  of  taking 
from  the  creditor  a  portion  of  his  property,  it  operated 
with  equal  severity  upon  the  debtor.  His  property  was 
reduced  in  value  in  the  same  proportion.  The  loss  fell 
equally  upon  all  classes.  It  was  a  part  of  the  price  we 
had  to  pay  to  save  the  republic.  It  operated  very  harshly 
npon  the  foreign  creditor,  whose  debt  was  contracted  be- 
fore the  war,  and  payable  in  this  country,  to  compel  him. 
to  accept  payment  in  paper  in  lieu  of  gold  and  silver. 
But  it  was  impossible  to  have  one  rule  of  law  for  our  cit- 
izens and  another  for  foreigners.  The  same  rule  of  con- 
struction must  apply  to  both,  and  hence  each  must  accept 
the  same  measure  of  satisfaction. 

Every  contract  then  made  was  made  impliedly,  if  not 
expressly,  subject  to  the  power  of  congress  to  make  paper, 
instead  of  coin,  a  legal  tender,  or  to  debase  the  coin  so  as  to 
render  it  of  no  more  value  than  the  same  amount  in  legal 
tender  notes.  Whether  such  laws  i^e  just,  or  wise,  is  a 
question  for  the  legislative  department,  and  with  which 
the  courts  of  the  country  have  nothing  to  do. 

Congress  did  not  see  fit  to  debase  the  gold  and  silver 
coin  of  the  country,  nor  has  it  repealed  the  law  makings 
gold  and  silver  a  legal  tender  in  payment  of  debts,  but 
it  has  secured  a  similar  result  by  making  k  thing  of  infe-  . 
rior  value  of  equivalent  value,  in  payment  of  debts.  The 
debtor  is  no  longer  obliged  to  pay  in  gold  and  silver,  and 
the  creditor  is  obliged  to  accept  government  notes  in  sat- 
isfaction of  his  debt. 

The  intrinsic  difference  in  value  between  the  paper  made 
a  legal  tender  by  congress,  and  gold  and  silver,  is  recog- 
nized, both  at  home  and  abroad.  Property  is  sold,  in  our 
own  and  foreign  markets,  at  one  price  for  gold,  and  for 


NEW  YORK— APRIL,  1868.  463/ 


Bank  of  Prince  Edward's  Island  «.  Trumbull. 

another  in  paper.  This  distinction  can  no  more  he  got  rid 
of  than  can  the  distinction  hetween  the  cotton  or  linen  on 
which  these  notes  are  printed,  and  the  metal  out  of  which 
the  coin  is  made. 

It  was  not,  I  apprehend,  the  intention  of  the  framers  of 
the  legal  tender  act  to  prohibit  the  making  of  contracts 
payable  in  coin.  The  necessities  of  commerce  require 
that  such  contracts  should  be  held  valid.  To  hold  that 
they  cannot  be  made  would  be  a  most  unwise  and  un- 
necessary interference  with  the  rights  of  the  citizen,  and 
id  uncalled  for  by  the  creditors  of  the  government,  or  the 
necessities  of  the  people.  A  merchant  in  New  York  or- 
ders from  a  manufacturer  in  England  $5000  worth  of 
cotton  goods ;  the  Englishman  understands  this  to  mean 
$5000  worth  of  goods,  estimating  the  dollar  as  a  dollar 
in  gold ;  the  account  is  made  out  on  this  basis.  If  the 
sale  is  on  credit,  and  to  be  paid  in  this  country,  the  seller 
can  only  be  paid  by  $5000  in  gold,  or  their  equivalent. 
To  obtain  this,  he  must  make  out  his  account  by  adding  to 
the  $5000  the.  amount  necessary  to  make  legal  tender  notes 
equal  to  gold.  Before  his  account  can  reach  this  country 
gold  may  have  materially  increased  or  lessened  in  price. 
By  taking  the  value  of  gold  on  the  day  he  ships  the  goods, 
he  may  subject  himself  to  a  loss,  if  gold  should  appreciate 
in  value  before  the  account  is  adjusted ;  or  he  may  be  de- 
manding more  than  the  purchaser  is  bound  to  pay,  if  it 
has  depreciated.  If  he  leaves  the  amount  to  be  adjusted 
by  the  purchaser,  a  door  is  opened  for  misunderstanding 
and  litigation.  Between  countries  enjoying  the  advant- 
ages of  telegraphic  communication,  this  difficulty  may 
not  arise,  but  there  is  still  so  large  a  portion  of  the  world 
with  which  we  have  dealings  that  has  no  such  communi- 
cation, that  the  practical  difficulty  exists  in  all  its  force. 

It  is  also  true  that  merchants  may  provide,  by  these 
contracts^  against  the  annoyance  to  which  I  have  referred. 
But  the  fewer  restrictions  upon,  and  embarrassments  laid 
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in  the  way  of,  commercial  intercourse  the  better.  Instead 
of  subjecting  merchants  to  this  uncertain  and  unsatis&c* 
tory  mode  of  dealing,  why  not  permit  them  to  agree  that 
an  indebtedness  shall  be  payable  and  paid  in  gold  or  silver, 
or  its  equivalent  in  paper?  It  cannot  be  doubted  bat 
that  when  a  contract  made  since  1862  provides  for  pay- 
ment of  a  given  sum  in  gold  coin,  it  is  the  intention  that 
it  shall  be  thus  paid.  If  the  intefUian  of  the  parties  is  to 
govern,  what  right  have  the  courts  to  disregard  it  and 
compel  the  creditor  to  receive  a  sum  less  than  it  was  the 
understanding  and  intentdon  he  should  receive  7  The  rea- 
soning of  the  judges  seems  to  be  that  when  the  contract 
is  to  be  performed  here,  the  amount  to  be  paid,  by  its 
terms,  must  be  understood  as  payable  in  legal  tender 
notes,  and  that  the  parties  cannot  agree  that  it  shall  be 
paid  in  coin.  If  it  is  legally  possible  for  parties  to  bind 
themselves  thus  to  pay,  the  defendant  has  done  it  in  this 
case.  The  language  is  not  open  to  two  constructions,  and 
the  intent  is  perfectly  obvious.  To  reach  the  result  stated, 
the  courts  have  been  governed  by  the  doctrine  of  the  case 
of  Pinney  v.  Qleason^  (5  Wend.  394.)  In  that  case  the  de- 
fendant's agreement  was  to  pay  a  certain  number  of  dol- 
lars and  cents  in  salt,  at  a  price  named,  per  barrel.  The 
court  held  that  the  measure  of  damages  for  a  breach  <tf 
the  contract  was  the  amount  named  in  the  contract,  and 
not  the  value  of  the  salt.  The  reason  of  the  chancellor  is, 
that  by  the  contract  the  defendant  had  an  election  to  de- 
liver the  salt  or  pay  the  amount  in  money ;  and  having 
failed  to  deliver  the  salt,  he  was  bound  to  pay  the  money. 
I  am  unable  to  perceive  that  the  decision  in  that  case  has 
any  application  to  this.  Salt  was  not,  and  never  had  been, 
a  standard  of  value.  Gold  has  been,  and  is,  by  law,  a  legal 
standard  of  value.  The  price  of  salt  was  not  fixed,  but 
fluctuated  as  did  other  commodities  in  market  Gold  has 
not,  in  fact,  varied  in  value.  The  paper  which  has  been 
made  a  legal  tender  in  payment  of  ^ebts  has  varied,  and 
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because  it  is  made  a  legal  tender,  and  gold  has  thereby 
been  treated  as  an  article  of  merchandise,  and  its  value 
seems  to  fluctuate,  whereas  it  is  that  of  the  paper  only, 
which  fluctuates.  That  it  is  not  the  coin  that  changes  in 
value  is  proved  by  its  being  received  in  payment  of  debts 
in  foreign  countries,  at  the  same  valuation  it  received  be- 
fore  the  act  of  1862,  atad  is  so  received  here  when  we  are 
required  to  go  back  to  the  gold  standard. 

We  know  that  the  value  of  the  American  gold  dollar  is, 
to-day,  in  this  country  and  in  Europe,  of  the  same  value 
it  was  seven  years  ago,  and  that  value  is  not  changed 
because  we  have  established  another  and  wholly  fictitious 
standard,  with  respect  to  which,  and  with  respect  to  which 
alone,  its  value  has  changed. 

We  have,  as  I  have  already  suggested,  two  standards 
of  value  recognized  by  law,  the  one  gold  and  silver,  the 
other  paper ;  either  is  a  legal  tender  for  a  debt,  and  a 
contract  which  calls  for  payment  in  gold,  calls  for  payment 
in  a  currency  recognized  by  law ;  and  there  is  nothing  in 
law  or  in  reason  which  forbids  the  parties  making  such  an 
agreement.  And  I  insist  that  when  it  is  manifest  that  it 
was  the  intention  of  the  parties  that  payment  should  be 
made  in  coin  instead  of  paper,  it  is  the  duty  of  courts  to 
carry  into  effect  such  intention. 

If  the  $2000,  to  pay  which  the  bill  in  suit  was  drawn, 
were  borrowed,  the  borrower,  it  is  to  be  presumed,  received 
it  in  gold,  or  in  property  at  gold  prices.  If  the  bill  does 
not  provide  for  the  payment  of  $2000  in  gold,  will  any  one 
inform  me  how  the  lender  could  have  framed  his  contract 
so  as  to  secure  to  himself  p^iyment,  by  the  drawee,  of  that 
sum  on  the  day  it  should  be  presented  for  acceptance  or 
payment,  and  interest  ?  As  I  have  attempted  to  illustrate 
in  the  case  of  the  purchaser  of  the  goods  in  England,  it 
would  be  practically  impossible  to  fill  up  the  bill  with  an 
amount  which,  if  paid  in  currency,  would  exactly  equal 
the  same  number  of  dollars  in  gold.     He  might  transmit 
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the  bill  in  blank  to  an  agent,  to  fill  np,  with  the  true 
amount  before  presentation,  or  he  might  draw  the  bill 
"  for  such  sum  as  will,  on  the  day  of  presentation  for  pay- 
ment, be  equal  to  $2000  in  gold."  But  when  the  bill  is 
thus  drawn,  is  the  intention  of  the  parties  any  more  clearly 
expressed  that  the  bill  is  to  be  paid  in  gold  or  its  equiv- 
alent, than  when  it  is  drawn  ^'  payable  in  gold  coin  of  the 
United  States  ?  " 

The  sum  named  in  a  bill  or  other  contract  is,  in  the 
absence  of  any  provision  to  the  contrary,  presumptively 
payable  in  whatever  is  at  the  time  a  legal  tender  in  pay- 
ment of  debts ;  but  when  the  parties  designate  some  other 
currency  which  is  not  illegal,  it  is  the  right  of  the  creditor 
to  have  awarded  to  him  such  measure  of  damages  as  will 
constitute  payment  in  the  currency  intended,  and  it  is  the 
duty  of  the  courts  to  award  it.  If  gold  and  silver  were 
not,  both  in  law  and  in  fact,  legal  currency  recognized 
and  adopted  by  all  classes  of  men,  there  might  be  some 
excuse  for  treating  them  as  if  they  were  articles  of  mer- 
chandise, and  the  debtor  had  the  right  to  pay  in  them  or 
in  paper,  at  his  election.  But  so  long  as  they  are  recog- 
nized as  currency,  debts  payable  in  them  should  be 
enforced,  and  the  intention  of  the  parties  should  have 
effect. 

I  therefore  order  judgment  in  favor  of  the  plaintifl",  for 

[Nbw  Tobk  Spxcial  Tbbx,  April  6, 1868.    MulUn,  Justice.] 
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Porter  vs.  Kemball,  impleaded  with  Godfrey. 

The  defendants,  on  the  transfer  of  a  customer's  note  to  the  plaintiff,  agreed  to 
indorse  it  and  waive  demand  and  notice,  and  thereupon  made  the  following 
indorement  thereon,  signed  by  them,  in  their  firm  name :  "  I  waive  demand 
of  protest."  SHd  that  the  language  of  the  indorsement  might  he  construed 
as  implying  an  intention  to  waive  both  demand  and  notice. 

JJso  hdd,  that  if  the  language  of  the  indorsement  was  too  indefinite  and  un- 
certain to  express  a  legal  contract,  the  plaintiff  might  resort  to  parol  evidence 
to  establish  one,  not  inconsistent  with  the  written  indorsement. 

THIS  action  was  originally  commenced  before  a  justice 
of  the  peace  of  Jefferson  county,  against  Thomas  Gra- 
ham, Daniel  S.  Kemball  and  Jane  E.  Godfrey,  upon  a 
promissory  note  made  by  Graham,  February  1,  1861,  for 
$55.99,  payable  to  the  order  of  Jane  E.  Godfrey  &  Co.  at 
the  Black  River  Bank,  and  indorsed  to  the  plaintiff  in  the 
following  words :  "  I  waive  demand  of  protest.  (Signed) 
Jane  E.  Godfrey  &  Co." 

The  plaintiff  recovered  judgment  in  the  justice's  court, 
t  against  the  indorsers,  for  {79.71  damages  and  costs.  The 
name  of  Thomas  Graham  was  dropped  out,  but  it  does 
not  appear  at  what  stage  of  the  proceedings.  The  de- 
fendant Godfrey,  who  was  the  only  one  served  with  the 
summons,  appealed  to  the  county  court  of  Jefferson  county, 
and  the  action  was  tried  before  the  county  judge  and  a 
jury,  at  Watertown,  on  the  8th  day  of  July,  1867. 

The  evidence  before  the  county  court  tended  to  prove 
that  Jane  E.  Godfrey  and  Daniel  S.  Eemball  were  co- 
partners in  a  dry  goods  store  at  Sacket's  Harbor,  and  that 
one  William  J.  Godfrey,  the  husband  of  Jane  E.  Godfrey, 
was  their  general  managing  agent  in  carrying  on  the  busi- 
ness, neither  of  the  partners  taking  any  charge  of  it. 
Thomas  Graham  was  a  customer  at  .the  store,  and  gave 
the  note  in  question  in  settlement  of  his  account.  Wil- 
liam E.  Godfrey  took  the  note  to  Kemball,  the  defendant, 
and  the  defendant  requested  him  to  take  it  to  Mr.  Milling- 
ton  and  to  Mr.  Porter^  the  plaintiff',  and  see  if  one  of  them 
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would  not  cash  it  Mr.  Godfrey  took  it  first  to  Mr.  Mil- 
liugton,  and  failing  to  induce  him  to  buy  it,  took  it  to 
the  plaintiff,  got  it  cashed,  and  applied  the  proceeds  to 
the  use  of  the  firm. 

The  plaintiff,  on  the  trial,  offered  to  prove  that  at  the 
time  of  the  transfer  of  the  note,  he  refused  to  cash  it, 
unless  the  firm  would  waive  everything  necessary  to 
charge  them  as  indorsers.  This  evidence  was  rejected 
by  the  judge,  and  the  plaintiff  excepted.  The  same  prop* 
osition  was  repeated,  with  some  variations,  one  of  which 
was  that  the  indorsement  was  made  for  the  purpose  of 
waiving  both  demand  and  protest.  The  evidence  also 
tended  to  prove  that  Mr.  Godfrey,  immediately  after  he 
got  the  note  cashed,  informed  Kemball,  the  defendant^  of 
what  he  had  done,  and  told  him  that  Porter  was  not  will- 
ing to  take  the  note,  not  knowing  the  maker,  but  was 
willing  to  let  the  company  have  the  money  if  they  would 
be  responsible,  and  would  waive  protest  and  make  him  no 
expense;  and  that  he  had  done  so,  and  Kemball  made 
no  objections. 

After  the  evidence  was  closed,  the  defendants'  attorney 
moved  for  a  nonsuit,  upon  the  following  grounds : 

1.  There  was  no  contract  of  indorsement  between  the 
parties.  2.  There  is  no  evidence  of  demand  of  payment, 
and  the  writing  on  the  back  of  the  note  does  not  amount 
to  a  waiver  of  demand  and  notice.  It  was  also  objected 
that  the  writing  on  the  back  of  the  note  was  without 
authority.  The  motion  was  granted,  and  the  plaintiff 
appealed. 

William  F.  Porter ^  for  the  appellant. 

Reynolds  &  O^BHeny  for  the  respondent 

By  the  Court,  Morgan,  J.  The  evidence  given,  taken 
ia  connection  with  what  was  offered  on  the  trial,  (which^ 
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for  the  purposes  of  argument,  may  be  regarded  as  though 
it  had  been  received  by  the  judge,)  plainly  establishes 
the  fact  that  the  plaintiff,  at  the  time  he  discounted  the 
note,  required  Mr.  Godfrey  to  indorse  it  in  the  name  of 
the  firm,  and  to  waive  demand  and  notice  of  protest;  so 
that,  in  the  language  of  the  offer  of  evidence  by  the  plain- 
tiff, the  indorsers  should  «  waive  eveiything  necessary  to 
charge  them  as  indorsers ;"  and  that  the  writing  on  the 
back  of  the  note  was  intended  to  embody  that  agreement ; 
that  afterwards  Godfrey  informed  the  defendant  what  he 
had  done,  and  the  latter  made  no  objection  whatever. 

As  to  the  authority  of  Godfrey  to  indorse  the  note  in 
the  name  of  the  firm,  and  waive  protest,  it  is  not  neces- 
sary to  resort  to  his  general  authority  as  managing  agent 
of  J.  E.  Godfrey  &  Co.,  for  there  is  evidence  that  the  de- 
fendant requested  him  to  apply  to  the  plaintiff  to  discount 
the  note,  and  that  the  defendant  was  fully  informed  of 
the  indorsement  and  waiver  of  protest,  and  made  no 
objections. 

The  question  is,  whether  the  indorsement,  by  its  own 
terms,  amounts  to  a  waiver  of  demand  and  notice,  and,  if 
not,  whether  it  can  be  helped  out  by  the  parol  evidence. 

It  is  the  duty  of  courts  of  justice  to  construe  an  instru- 
ment so  as  to  give  it  effect,  if  possible,  rather  than  to  allow 
it  to  become  inoperative.  Now  it  may  be  asked,  what  the 
writing  on  the  back  of  the  note  means.  Its  language  is, 
"  /  waive  demand  of  protest  *'  It  presents  a  sort  of  ambiguity, 
and  construed  literally,  does  not  in  appropriate  terms  waive 
either  demand  or  notice.  If  we  read  it  as  meaning  only 
waiving  demand,  then  we  must  reject  the  last  two  words. 
But  there  is  no  more  reason  for  rejecting  them  than  there  is 
for  rejecting  the  two  preceding  words,  in  which  case  the 
waiver  of  protest  would  be  sufficient  to  excuse  both  demand 
and  notice.  The  most  reasonable  construction  is,  that  the 
indorsers  waive  demand  that  the  note  should  be  protested, 
or  in  other  words,  they  agree  that  they  will  not  demand 
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protest  of  the  note.  The  language  is,  ^*I  waive  demand 
of  protest"  This  is  substantially  saying  that  the  note  need 
not  be'protested.  The  defendant,  in  the  absence  of  such 
agreement,  had  a  right  to  demand  that  the  note  should 
be  regularly  protested ;  but  1  think  he  has  virtually  waived 
it.  This  is  the  only  construction  consistent  with  the  lan- 
•  guage  employed,  and  it  will  give  effect  to  the  instrument 
without  doing  violence  to  its  language. 

That  the  waiver  of  protest,  when  applied  to  an  inland 
bill  of  exchange  or  note,  will  be  construed  as  a  waiver 
of  both  demand  and  notice,  seems  to  be  well  settled 
by  the  authorities.  (2  ParB,  on  Notes  and  BiUs,  578,  579. 
Coddington  v.  Davts^  1  Oomst,  186.)  In  Coddington  v.  DaviSj 
(supra,)  the  language  of  the  waiver  was  not  very  different 
from  the  language  used  in  the  case  at  bar.  The  indorser 
wrote  to  the  holder,  saying :  "  Please  not  protest,"  &c.  *  * 
"and  I  will  waive  the  necessity  of  the  protest  thereof;" 
which  is  little  if  anything  more  than  saying  he  would 
"  waive  demand  of  protest." 

It  is  not  essential  that  a  waiver  of  protest  should  be 
direct  and  positive,  but  any  words  which  by  fair  and  rea- 
sonable construction  imply  an  intent  to  waive  demand  and 
notice,  will  have  this  effect.  (1  Pars,  on  N.  and  Bills,  576.) 

On  the  whole,  I  am  of  opinion  that  the  language  of  the 
waiver  indorsed  on  the  note  fairly  implies  an  intention  to 
waive  both  demand  and  notice. 

If,  however,  the  court  should  be  of  opinion  that  the 
indorsement  fails  to  carry  out  the  intention  of  the  parties, 
and  cannot  be  construed  into  a  waiver  of  demand  and  no- 
tice, then  the  question  remains,  whether  the  parol  evidence 
was  admissible  to  show  that  at  the  time  of  the  indorse- 
ment it  was  agreed  that  the  indorsers  should  be  abso- 
lutely bound  for  the  payment  of  the  note  without  the 
usual  demand  and  notice.  This  question  is  discussed  by 
the  author  already  referred  to,  (1  Pars,  on  Notes  and  Bills, 
584,  dc.)  and  he  comes  to  the  conclusion  that  the  la?(r 
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seems  quite  clearly  settled,  that  a  parol  promise  to  pay, 
made  by  the  indorser  to  the  indorsee  at  the  time  or  sub- 
sequent to  the  indorsement,  may  be  given  in  evidenoe  to 
prove  a  waiver  of  demand  and  notice.  Thus  in  Bogd  v. 
Cleveland^  (4  Pick,  525,)  the  holder  having  remarked  to 
the  indorser  that  he  had  no  confidence  in  the  other  par- 
ties to  the  note,  and  would  look  wholly  to  him,  and  the 
indorser  having  promised  to  take  up  the  note  when  it  was 
due,  if  not  paid  by  any  other  party  to  it,  it  was  held  a 
waiver  of  notice.  {And  »ee  other  eascB  cited  in  noteSj  1  Pare, 
on  Notee  and  Bilk,  584,  585.) 

It  is  claimed  by  the  respondent's  counsel  that  parol  evi- 
dence was  not  admissible  to  vary  the  legal  efiTect  of  the 
writing  on  the  back  of  the  note.  This  proposition  of  the 
learned  counsel  cannot  be  disputed;  but  when  we  as- 
sume that  the  writing  expresses  in  legal  language  the 
intent  of  the  parties,  there  is  nothing  left  for  the  parol 
evidence  to  supply.  It  is  only  upon  the  ground  that  the 
language  of  the  writing  fails  to  express  a  legal  contract, 
that  parol  evidence  can  be  resorted  to.  If  the  language 
of  the  writing  indorsed  upon  the  back  of  the  note  ia  with- 
out legal  signification,  then  a  waiver  of  demand  and  notice 
may  be  shown  by  parol,  the  same  as  though  nothing  had 
been  written.  The  parol  evidence  offered  plainly  proves 
a  waiver  both  of  demand  and  notice.  Does  this  contra- 
dict or  vary  the  effect  of  the  writing  on  the  back  of  the 
note  ?  If  so,  the  evidence  is  clearly  inadmissible.  And 
thus  we  come  back  to  the  legal  effect  of  that  writing ;  and 
adopting  the  defendant's  construction  it  is  simply  a  waiver 
of  demand,  and  not  of  notice,  to  the  indorsers.  This  con- 
struction we  refuse  to  adopt,  and  we  say  the  writing  either 
contains  sufficient  to  waive  demand  and  notice,  or  it  fails 
entirely  to  express  the  intention  of  the  parties.  Doubt- 
less we  must  reject  the  defendant's  construction  of  the 
legal  effect  of  the  writing,  or  we  shall  be  obliged  to  asspnt 
to  the  correctness  of  the  decision  of  the  judge,  in  exclud- 
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ing  the  evidence  and  in  dismissing  the  complaint.  But 
rejecting  the  defendant's  construction  of  the  contract,  the 
plaintiff  is  entitled  to  recover^  whether  we  rest  the  case 
upon  the  language  of  the  writing,  or,  rejecting  this  as 
unmeaning,  resort  to  the  parol  evidence  which  was  ex- 
cluded by  the  judge  on  the  trial,  and  which,  if  admitted, 
would  have  doubtless  proved  an  absolute  agreement  on 
the  part  of  the  indorser  to  waive  both  demand  and  notice. 
The  judgment  should  be  reversed  and  a  new  trial  grant- 
ed ;  costs  to  abide  the  event. 

Ordered  accordingly. 

[OiroNDAOA  Gbnbbal  Tbbm,  January  7,  1868.    FosteTf  MidUn  and  Morgat, 
Juatices.] 


James  Fise,  Jr.  and  others  vs.  The  Chicago,  Bock  Island 
AND  Pacific  Railroad  Company,  and  others. 

RuFUS  Hatch  i;^.  The  Bame. 

Where  a  plaintiff,  on  an  application  hj  the  defendants  to  remoTe  the  action  to 
the  circuit  court  of  the  United  StateSi  showed  that  he  had  had  a  domicil  In 
Boston  for  several  yean ;  that  last  year  he  purchased  a  house  there,  and 
there  his  fasmly  resided ;  he  coming  to  the  city  of  New  Tork  for  the  purposes 
of  his  business,  and  returning  to  his  home,  in  Boston,  at  intervals  as  his  occu- 
pation permitted ;  Sdd  that  he  was  to  be  deemed  a  citizen  of  Massachusetts. 

The  inference  as  to  citizenship  is  strengthened,  in  such  a  case,  by  the  fact  that 
the  party  has  not  voted  in  this  state,  but  has  done  so  regularly  in  another 
state,  since  he  took  up  his  domicil  there  several  years  ago. 

What  facts  will  be  deemed  sufficient  to  show  that  a  party  has  not  changed  his 
residence  A:om  another  state  to  this  1 

Presumptively,  citizenship  of  a  defendant  in  another  state,  being  once  estab- 
lished, still  continues ;  and  if  the  question  as  to  a  change  of  it  be  in  doubt, 
the  doubt  must  be  resolved  against  the  plaintiff,  upon  whom  is  the  burthen 
of  overcoming  the  presumption. 

The' object,  and  the  effect  of  the  statutes  of  this  state,  passed  in  1858  and  18S5, 
requiring  corporations  created  by  other  states,  and  doing  bushiess  in  New 
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York,  to  appoint  an  agent  here,  to  receive  serTioe  of  process  against  such  cor- 
porations, were  to  prevent  our  citizens  being  forced  to  bring  a  suit  against 
a  foreign  oorportion  transacting  business  within  our  territory,  and  to  afford 
them  a  method  of  commencing  a  suit  here,  against  ^nch  foreign  company ; 
but  without  in  any  way  cutting  off  the  right  of  soch  company,  after  being 
regularly  sued  in  our  courts,  to  remove  the  litigation  to  the  courts  of  the 
United  States. 

A  railroad  company,  whatever  acts  it  may  have  done  within  our  territory,  dwells 
in  the  place  of  its  creation,  and  if  not  chartered  by  this  state,  it  is  a  foreign 
corporation — sp  citizen  of  another  state— «nd  its  citizenship  cannot  be  quee-* 
tioned,  for  the  purpose  of  defeating  the  Jurisdiction  of  the  United  States 
courts  over  an  action  brought  against  it. 

Unless  all  the  plaintiff^  be  citizens  of  the  state  in  whose  court  the  action  is 
brought,  and  all  the  defendants  citizens  of  a  state  other  than  that,  the 
action  cannot  be  removed  to  a  federal  court,  under  the  Judiciary  act  of  1789. 

Where  it  appeared  that  in  one  of  two  suits  sought  to  be  removed,  the  plaintiff 
was  a  citizen  of  this  state ;  in  the  other  the  plaintiffs  were  citizens,  one  of 
this  state,  and  the  others  of  other  states ;  and  in  both  cases  the  defendants 
consisted  partly  of  citizens  of  this  state  and  partly  of  citizens  of  other  states ; 
Mild  that  the  actions  could  not  be  removed,  under  that  act 

The  acts  of  congress  of  1866  and  1867,  in  relation  to  the  removal  of  causes 
from  state  courts  to  United  States  courts,  commented  on  and  construed. 

THE  above  actions  were  brought  against  the  defendant, 
the  railroad  company,  and  several  individuals  who 
were  the  directors  of  said  company,  for  the  purpose  of 
setting  aside  an  issue  of  new  stock  which  had  been  made, 
or  attempted  to  be  made  by  the  directors ;  and  obtaining 
an  injunction  to  restrain  any  transfers  or  sales  of  such  new 
Stock,  in  future. 

The  defendants  now  applied  for  an  order  removing  the 
actions  to  the  circuit  court  of  the  United  States. 

Cardozo,  J.  The  applications  to  remove  these  cases  to 
the  United  States  Circuit  Court,  notwithstanding  the 
learned  and  elaborate  discussions  by  the  distinguished 
counsel,  do  not,  I  think,  present  any  very  abstruse  inquiries 
or  serious  difficulties. 

It  will  be  best  first  to  settle  the  question  of  citizenship. 
No  point  arises  in  this  respect,  except  as  to  Messrs.  Fisk 
and  Belden,  two  of  the  plaintiffs  in  one  of  the  suits,  and 
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as  to  the  Chicago,  Rock  Island  and  Pacific  Railroad  Com- 
pany, and  Mr.  Tracy,  who  are  defendants  in  both  actions. 
All  the  other  parties,  whether  plaintifi;'  or  defendant,  are 
conceded  to  be  citizens  of  this  state. 

I  am  of  opinion  that  neither  Mr.  Fisk,  Mr.  Belden,  nor 
Mr.  Tracy  is  a  citizen  of  this  state,  and  also  that  the  rail- 
road company,  for  the  present  purpose,  is  to  be  regarded 
*in  the  light  of  a  citizen  of  another  state.  As  to  Messrs. 
Fisk  and  Belden,  their  affidavits  of  citizenship,  as  distin- 
guished from  mere  temporary  residence,  are  explicit  and 
satisfactory.  Mr.  Fisk  shows  that  he  has  had  a  domicil 
in  Boston  for  several  years ;  that  last  year  he  purchased  a 
house  there,  taking  the  title  in  his  wife's  name,  and  that 
there  his  family  live,  he  coming  to  this  city  for  the  pur- 
pose of  his  business  and  returning  to  his  home,  in  Boston, 
at  intervals,  as  his  occupation  will  permit  He  would  be 
regarded  as  a  non-resident  of  this  state,  within  the  mean- 
ing of  the  statute  authorizing  attachments  against  the 
property  of  non-resident  debtors.  This  view,  in  conjunc- 
tion with  his  oath  upon  the  subject,  leaves  no  doubt  that 
he  is,  as  he  asserts,  a  citizen  of  Massachusetts. 

Substantially  similar  facts  are  presented  by  Mr.  Belden, 
and  the  question  as  to  him  is  made  more  clear  by  proof 
that  he  has  not  voted  in  this  state,  but  has  done  so  regu- 
larly in  New  Jersey,  since  he  took  up  his  domicil  there, 
several  years  ago. 

I  have  not  overlooked  the  fact  that  both  of  those  gentle- 
men in  the  affidavits  of  justification  to  the  undertaking  on 
the  issuing  of  the  injunction,  declare  themselves  to  be 
residents  of  this  state ;  but  even  if  that  be  regarded  as 
wholly  inconsistent  with  their  affidavits  as  to  their  being 
citizens  of  other  states,  I  think  the  latter  affidavits  should 
not  only  be  believed,  but  should  control  the  question ; 
because  those  affidavits  in  addition  to  a  statement  of  a 
conclusion,  to  wit,  that  they  are  citizens  of  a  specified 
state,  disclose  the  facts  upon  which  that  conclusion  is 


NEW  YORK— FEBRUARY,  1868.  475 

■  -     -        I ■ ■ -  —     -  -■— ■  -  -    -        ■  ■  -. 

Fisk  t.  Chicago,  Rock  Island  and  Pacific  B.  R.  Co. 

based^  and  no  evidence  has  been  given  disputing  or  deny- 
ing any  of  the  facts  detailed  by  them. 

Respecting  Mr.  Tracy,  the  testimony  is  of  a  somewhat 
different  character,  but  still  I  think  there  is  enough  to 
show  that  he  had  not  changed  his  residence  from  Chicago 
to  this  city,  nor  become  a  citizen  of  this  state  instead  of 
Illinois.  There  is  no  dispute  that  for  many  years  prior  to 
bis  becoming  president  of  the  railroad  company,  he  was  a 
citizen  of  Illinois.  He  swears  that  he  is  so  yet  The 
plaintiff's  theory  is  that  he  ceased  to  be  so  about  the  time 
that  he  accepted  the  presidency  of  the  company.  "We 
must  look  at  the  proofis  to  determine  the  question.  Not 
being  a  man  of  family,  the  circumstances  may  not  be  so 
marked  in  his,  as  in  the  case  of  Messrs.  Fisk  and  Belden, 
but  I  think  they  are  not  the  less  certain.  Presumptively, 
his  citizenship  of  Illinois  continues ;  and  if  the  question 
of  a  change  of  it  be  left  in  doubt,  the  doubt  must  be 
resolved  against  the  plaintiffs,  upon  whom  is  the  burthen 
of  overcoming  that  presumption.  But  I  see  no  circum- 
stance inconsistent  with  Mr.  Tracy's  oath  that  he  is  still 
a  citizen  of  Illinois.  He  was  frequently,  during  the  past 
year,  back  and  forth  between  Chicago  and  New  York,  and 
mvariably,  and  when  he  could  have  had  no  motive  for  de- 
ception, placed  his  residence,  on  the  books  of  the  Fifth 
Avenue  hotel,  on  arriving  in  this  city,  as  being  at  Chicago. 
When  he  conveyed  real  estate,  he  described  himself  as  of 
Chicago,  and  he  frequently  spoke  of  being  a  citizen  of 
Illinois,  and  of  his  intention  not  to  change  his  residence ; 
and  no  perso&  has  been  produced  to  prove  that  he  ever 
asserted  anything  to  the  contrary.  In  Illinois  he  took  the 
incipient  steps  to  exercise  the  right  of  suffrage,  having 
his  name  registered  so  as  to  entitle  him  to  vote  if  he  chose, 
or  if  his  presence  at  Chicago,  at  the  proper  season,  per- 
mitted him  to  do  so.  In  that  state  only,  he  paid  whatever 
personal  or  income  tax  he  has  paid.  That  he  did  not  vote 
at  all,  at  recent  elections^  does  not  assist  the  plaintiff's 
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theory.  Had  he  voted  here,  or  had  he  caased  his  name 
to  be  registered  here,  that  would  have  been  evidence  that 
he  designed  to  make  this  state  his  home ;  but  his  omis- 
sion to  place  himself  in  a  position  to  exercise  here  the 
right  of  suffrage,  of  which  it  is  only  reasonable  to  believe 
every  citizen  will  feel  it  his  duty  and  his  privilege  to 
avail  himself,  is  rather  corroborative  of  his  claim  that  he 
did  not  intend  to  abandon  his  residence  in  Chicago,  and 
that  he  lost  his  vote  at  the  last  election  there,  by  tempo- 
rary absence  only. 

Nor  does  the  proof  that  Mr.  Tracy  has  paid  no  personal 
nor  any  income  tax  in  Chicago,  since  the  year  1866,  make 
against  his  claim.  It  would  be  significant  if  the  plaintiff 
had  shown  that  any  such  tax  had  been  paid  by  Mr.  Tracy 
here^  but  the  omission  to  pay  at  all,  here  or  elsewhere, 
may  be  attributable,  so  far  as  the  United  States  internal 
revenue  is  concerned,  to  the  fact  that  Mr.  Tracy  claims 
^*  not  to  have  made  any  profit,"  and  so  far  as  the  state  of 
Illinois,  or  the  city  of  Chicago  is  concerned,  may  depend 
upon  local  laws  under  the  provisions  of  which,  perhaps, 
he  may  not  have  been  liable  to  taxation.  However  this 
may  be,  is  not  material.  That  Mr.  Tracy  has,  during  a 
period,  escaped  all  taxation  (except  on  real  estate)  may  or 
may  not  be  consistent  with  his  duty  as  a  citizen,  but  I 
think  it  sheds  no  light  upon  the  question  of  where  he 
ought,  if  his  property  demanded  it,  to  have  been  assessed. 

I  must  conclude  that  he  is  still  a  citizen  of  Illinois. 

As  to  the  railroad  company,  it  is  claimed  that  although 
not  chartered  by  or  under  the  laws  of  this  state,  yet  by 
the  course  it  has  pursued,  having  an  office  and  transacting 
its  principal  business  here,  and  by  force  of  the  statute  of 
1855  {LatPi  of  1855,  ch,  279)  it  is  to  be  deemed  not  a  for- 
eign corporation,  in  the  sense  of  the  acts  of  congress, 
under  which,  according  to  the  decisions  of  the  Supreme 
Court  of  the  United  States,  a  corporation  is  to  be  regarded 
as  a  " citizen"  of  the  state  from  which  it  derives  its  char* 
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ter,  with  the  view  of  determining  in  what  courts  it  may 
claim  to  sue  and  be  saed. 

Two  decisions  in  this  state,  one  in  the  superior  court, 
by  Justice  Robertson,  (JV;  T.  Piano  Co.  v.  N.  S.  Steamboat 
Co.,  2  Abb.  Pr.f  N.  8,y  367,)  and  the  other,  a  special  term 
case,  in  this  court,  are  cited  in  support  of  this  proposition. 
The  one  in  this  court  is  Stevenu  v.  The  Phosnix  Iniurance 
Company,  (24  Eow.  Pr,  517,)  decided  by  Mr.  Justice  Allen, 
in  1863,  in  Oneida  county.  In  the  latter  case  some  reli- 
ance seems  to  have  been  placed  upon  the  ^^  act  to  provide 
for  the  incorporation  of  fire  insurance  companies  "  in  this 
Btate,  (Laws  of  1853,  eh.  466,)  and  it  is  now  contended 
that  the  same  effect  is  produced  by  the  act  of  1855,  which 
is  not  restricted  to  insurance  companies.  The  act  of  1853, 
referring  exclusively  to  fire  insurance  companies,  of  course,, 
has  no  application  here. 

It  is  not  certain  that  the  act  of  1855  applies,  either.  It 
does  not  appear  when  the  railroad  company  was  chartered, 
and  the  act  of  1855  would  seem  to  operate  only  upon  cor- 
porations theretofore  created,  as  it  provides  that  "  every 
insurance  and  other  corporation,  created  by  the  laws  of 
any  other  state,  doing  business  in  this  state,  shall,  within 
thirty  days  after  the  passage  of  this  act,  designate  some*  per- 
son residing  in  each  county  where  such  corporation  trans- 
acts business  on  whom  process"  may  be  served.  As  the 
designation  was  to  be  made  within  thirty  days  after  the 
act  took  effect,  which  was  to  be  immediately  on  its  pass- 
age, it  may  well  be  that  the  statute  does  not  relate  to  any 
corporation  chartered  after  its  passage,  and  the  plaintiffs, 
who  seek  to  bring  this  company  under  its  action,  have  not 
shown  that  the  incorporation  of  this  railroad  was  prior  to 
that  time.  But  I  do  not  mean  to  let  my  decision  rest  upon 
this  ground.  I  assume  for  the  present  purpose  that  the 
raabroad  company  is  within  the  operation  of  the  statuta 

I  BJXk  of  opinion  that  the  object  and  the  effect  of  the 
provisions  of  the  acts  of  1853  and  1855,  were  to  prevent 
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our  citizens  being  forced  to  go  to  another  state  to  bring 
a  suit  against  a  foreign  corporation  which  transacted  busi- 
ness within  our  territory,  and  to  afford  them  a  method  of 
commencing  a  suit  here,  against  such  foreign  company; 
but  without  in  any  way  cutting  off,  if  indeed  that  could  be 
done,  the  right  of  the  foreign  body,  after  being  regularly- 
sued  in  our  courts,  to  remove  the  litigation,  not  to  another 
stat^,  but  to  the  courts  of  the  United  States. 

I  do  not  see  that  keeping  an  agent  here,  either  pursuant 
to  a  statute  or  voluntarily,  without  any  legal  obligation  to 
do  so,  upon  whom  process  can  be  served,  works  an  agree- 
ment to  concede  that  the  foreign  corporation  doing  so  is 
a  citizen  of  this  state,  or  can  estop  it  from  asserting  the 
truth,  any  more  than  keeping  property  within  our  juris- 
diction, by  attachment  of  which  the  defendant  might  be 
compelled  to  appear,  would  work  a  waiver  of  his  right  to 
claim,  at  the  time  of  entering  his  appearance,  that  he  was 
not  a  citizen  of  this  state.  The  foreign  corporation  by 
doing  business  and  keeping  an  agent  here  virtually  agrees 
to  admit  that  it  may  be  regularly  brought  into  court  here, 
but  it  does  not  agree  that  after  being  regularly  sued,  it 
will  not,  as  any  other  citizen  of  another  state  might,  exer- 
cise its  constitutional  right  to  transfer  the  litigation  to  the 
courts  of  the  United  States.  Certainly  there  would  seem 
to  be  no  more  reason  or  justice  in  preventing  a  foreign 
corporation  which,  by  its  officers,  chanced  to  be  tempo- 
rarily within  our  jurisdiction,  so  as  to  be  sued  in  our  courts, 
from  removing  the  action  to  the  courts  of  the  United 
States,  than  there  would  be  in  depriving  the  citizen  of 
another  state,  who  transacted  business  here,  from  taking 
to  the  latter  courts  a  suit  which  had  been  brought  against 
him  by  personal  service  of  process  upon  him  while  on  a 
visit  to  our  state,  or  in  which  he  appeared  to  protect  his 
property  which  had  been  attached  because  of  his  non- 
residence,  and  which  he  could  have  removed  by  making 
his  claim  to  do  so  at  the  time  he  appeared.    In  each  case 
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oar  citizens  are  saved  the  annoyance  and  inconvenience 
of  being  obliged  to  travel  to  a  foreign  state  to  institute  the 
suit,  and  in  each  case  the  defendant  would  and  should  have 
the  right  to  avail  himself  of  the  statutes  of  the  United 
States  to  remove  the  litigation  to  the  federal  courts. 

Whether  the  cases  cited  by  the  plaintiff's  counsel  are 
to  be  understood  as  resting  exclusively  upon  the  statutes 
of  our  state  above  mentioned,  or  depend  upon  the  theory 
that,  doing  business  here,  a  foreign  corporation,  either 
with  or  without  a  compliance  with  those  statutes,  becomes 
to  any  extent  a  -citizen  of  this  state,  I  think  they  are  fal- 
lacious ;  and  yet,  perhaps,  I  might  have  felt  called  upon 
not  to  deviate  from  them  upon  my  own  judgment  alone. 
I  confess  I  do  not  understand  or  appreciate  how  doing 
business  here  can  affect  the  citizenship,  so  to  speak,  of  a 
corporation,  any  more  than  the  same  circumstance  would 
affect  the  citizenship  or  residence  of  an  individual ;  and 
it  is  manifest  that  an  individual  may  do  business  here,  and 
yet  his  citizenship  of  another  state  remain  unchanged  and 
unaffected  by  it. 

In  Dennistoun  dte.  v.  New  York  and  New  Haven  R.  R.  Co,, 
in  the  common  pleas,  (1  HiU.  62,)  Judge  Daly,  whose  de- 
cision was  affirmed  by  the  general  term,  in  a  learned  and 
clear  opinion  held  the  cotnpany  to  be  a  citizen  of  Connec- 
ticut, although  by  a  statute  of  this  state,  passed  in  1846, 
{Laws  of  1846,  p.  231,)  the  company  was  authorized  to 
extend  and  continue  its  road  through  part  of  this  state,  and 
for  that  purpose  to  purchase  and  hold  real  estate  in  our 
territory.  It  is  to  be  remarked  that  although  that  com- 
pany had  its  principal  office,  and  transacted  most  of  its 
business  here,  no  one  seems  to  have  supposed  that  either 
of  those  iacts  or  the  act  of  1855,  before  alluded  to,  de- 
prived it  of  its  character  as  a  citizen  of  Connecticut ;  but 
it  was  claimed  that  by  force  of  the  statute  of  1846  it  also 
became  a  citizen  of  this  state.  But  Judge  Daly  held 
otherwise,  saying  that  ^Uhe  personalty  of  .the  defendants 
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as  a  citizeD,  within  the  meaningof  the  judiciary  act  of  the 
United  States,  was  established  and  fixed  by  the  state  of 
Connecticut,  which  first  gave  them  their  corporate  being, 
and  for  the  purpose  of  this  motion  they  must  be  regarded 
and  treated  as  a  citizen  of  that  state."  Surely  if  such  a 
statute,  of  our  own  state,  as  that  of  1846,  regarding  that 
railroad  company,  and  its  having  an  ofBce  and  doing  its 
principal  business  here,  did  not  impress  upon  the  ^ew 
Haven  Railroad  Company  the  character  of  a  domestic  cor- 
poration, the  mere  transaction  of  business,  and  the  keep- 
ing of  an  ofiice  and  agents  here,  cannot  afiTect  the  citizenship 
of  the  railroad  company  in  this  case.  But  without  pursu- 
ing these  considerations  further,  I  think  it  sufiicient  to 
say,  that  not  only  would  it  appear  that  the  well  considered 
opinion  of  Judge  Daly  had  been  overlooked,  but  the  de- 
cisions of  Justices  Allen  and  Eobertson  are  entirely 
irreconcilable  with  the  case  of  the  Ohio  <tc.  B.  R.  Co.  v. 
Wheeler^  (1  Blacky  286,)  which  was  not  referred  to  by  either 
of  those  judges,  and  was  therefore  probably  not  drawn  to 
their  attention,  but  which,  being  a  decision  of  the  Supreme 
Court  of  the  United  States,  and  upon  a  question  peculiarly 
within  its  jurisdiction,  I  must,  for  that  reason,  if  no  other, 
consider  paramount  authority,  and  govern  myself  by  it 
Two  propositions,  both  necessarily  involved  in  the  case, 
are,  with  his  usual  clearness  and  precision,  distinctly  as- 
serted by  Chief  Justice  Taney,  who  delivered  the  opinion 
of  the  court,  and  they  are  decisive  of  the  present  question. 
They  are,  1st,  that  a  corporation  must  dwell  in  the  place 
of  its  creation,  and  can  have  no  legal  existence  out  of  the 
bounds  of  the  sovereignty  by  which  it  was  created ;  and, 
2d,  that  a  suit  by  or  against  a  corporation,  in  its  corporate 
name,  nlust  be  presumed  to  be  a  suit  by  or  against  citizens 
of  the  state  which  created  the  corporate  body;  and  no 
averment  or  evidence  to  the  contrary  is  admissible  for  the 
purpose  of  withdrawing  a  suit  from  the  jurisdiction  of  a 
court  of  the  United  States. 
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**  A  suit  by  or  against  a  corporation  in  its  corporate 
name/'  must  be  regarded  ^'  as  a  suit  by  or  against  citizens 
of  the  state  which  created  it." 

I  must  therefore  hold  that  the  railroad  company,  de- 
fendant here,  whatever  acts  it  may  have  done  within  our 
territory,  dwells  in  the  place  of  its  creation,  and  not  hav- 
ing been  chartered  by  this  state,  is  a  foreign  corporation — 
a  citizen  of  another  state,  (of  what  state,  since  it  is  not  of 
this,  and  whether  of  one  or  two  states,  I  do  not  stop  to 
inquire,  because  wholly  immaterial  here) — and  its  citizen- 
ship cannot  be  questioned  for  the  purpose  of  defeating  the 
jurisdiction  of  the  United  States  courts  over  an  action 
brought  against  it 

It  results  from  these  views,  that  the  position  of  these 
cases  as  respects  parties  is  as  follows:  in  one  suit,  the 
plaintiff  is  a  citizen  of  this  state ;  in  the  other,  the  plain- 
tiffs are  citizens,  one  of  this  state,  -and  the  others  of  other 
states,  and  in  both  cases  the  defendants  consist  partly  of 
citizens  of  this  and  partly  of  citizens  of  other  states. 

This  statement  of  the  situation  of  the  parties  suffices 
to  show  that  there  can  be  no  removal  of  the  causes,  un- 
der the  judiciary  act  of  1789. 

It  does  not  now  need  citation  of  authority  to  sustain 
the  proposition  which,  indeed,  was  scarcely  disputed  on 
the  argument  that  unless  all  the  plaintiffs  be  citizens  of 
the  state  in  whose  court  the  suit  is  brought,  and  all  the 
defendants  citizens  of  a  state  other  than  that,  the  action 
cannot  be  removed  under  that  statute. 

This  brings  us  to  the  consideration  of  the  act  of  1866. 
(14  U.  3.  Stat  at  L.  306.)  A  careful  examination  of  that 
law  leads  to  the  conviction  that  it  has  no  application  to 
the  case  of  Messrs.  Fisk,  &c.,  for  the  reason  that  that  suit 
is  not  brought  by  a  '^  citizen"  of  this  state,  and  it  is  only 
in  an  action  brought  by  a  *^  citizen"  (so  far  as  the  present 
question  is  concerned)  of  the  state  in  the  courts  of  which 
the  case  is  pending,  that  a  removal  can  ever  be  demanded. 

Vol.  LUL  31 
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The  first  element  necessary  as  the  basis  of  the  applica- 
tion to  remove  is  lacking  here.  The  meaning  of  the  term 
*^  citizen,"  in  sach  statutes,  has  been  long  established. 

The  plainti£&  collectively  mast,  as  we  have  seen,  be 
citizens  of  this  state,  or  they  do  not  come  within  the  re- 
quirement of  the  statute.  If  one  be  not  a  citizen  of  this 
state,  although  the  others  are,  the  action  is  not  brought 
by  a  ^^  citizen"  of  this  state.  This  is  so  clearly  put  in  the 
excellent  opinion  of  Judge  Daly,  which  I  have  before 
mentioned,  that  no  other  authority  need  be  cited.  There 
is  nothing  in  the  present  act  to  indicate  that  congress 
intended  to  legislate,  as  far  as  the  parties  plaintiff  are  con- 
cerned, upon  the  theory  that  where  there  were  several 
individuals  of  different  states  joined  as  the  party  plaintiff 
any  other  rule  should  be  applied  than  that  which  had  long 
before  existed  when  construing  a  statute  which,  in  refer- 
ence to  the  parties  plaintiff,  employs  precisely  the  same 
language  as  is  used  in  the  act  of  1866.  I  think,  there- 
fore, that  that  language  should  be  understood  exactly  as 
it  was  theretofore  defined.  This  view  is  strengthened  by 
the  fact  that  congress  resorted  to  language  showing  that 
it  recognized  the  necessity  of  doing  so,  which  leaves 
no  doubt  that  a  new  rule  governs  as  regards  parties  de- 
fendant. The  just  inference  is,  then,  that  the  language 
of  the  judiciary  act  was  adhered  to  in  reference  to  tho 
party  plaintiff,  because  no  change  of  the  law  was  contem- 
plated or  desired,  while  other  phraseology  was  introduced 
as  to  the  parties  defendant,  because  a  new  rule  was  to  be 
made  as  to  them. 

But  in  Mr.  Hatch's  suit  the  difficulty,  which  I  have 
mentioned,  in  the  way  of  the  removal  of  the  cause,  does 
not  exist  Congress  might  very  well  have  considered  that 
if  the  action  were  not  exclusively  by  a  citizen  of  the  state 
where  it  was  brought,  there  would  be  no  reason  for  allow* 
ing  a  removal  at  all,  and  yet  have  thought  that  in  a  case 
where  the  plaintifis  were  all  citizens  of  the  state  in  which 
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the  actioa  was  brought,  and  there  were  associated  with 
a  defendant  who  was  a  citizen  of  that  same  state,  per- 
sons who  were  citizens  of  another  and  diflferent  state,  any 
snch  foreigner  ought  separately,  in  certain  instances,  to  be 
allowed  the  privilege  of  invoking  the  federal  judiciary. 
And,  in  my  judgment,  that  ia  precisely  the  effect  of  the 
statute  under  examination.  The  whole  context  of  the  act 
shows  that  congress  designed  to  legislate  for  cases  where 
there  were  several  defendants,  comprising  citizens  of  the 
state  in  which  the  action  was  instituted  and  citizens  of 
other  states.  And  by  this  statute  it  is,  substantially,  pro- 
vided that,  when  an  action  in  a  state  court  is  brought  by 
a  citizen  of  that  state,  against  a  citizen  of  the  same  state 
in  conjunction  with  citizens  of  other  states,  any  defendant 
who  is  a  citizen  of  the  other  state  may,  in  certain  cases, 
transfer  the  litigation  to  the  United  States  courts,  so  far  as 
it  affects  him.  Now,  in  the  suit  of  Mr.  Hatch,  all  the 
requirements  thus  described  exist. 

The  action  is  by  a  citizen  of  this  state  against  another 
citizen  of  this  state  and  citizens  of  other  states.  What 
else,  then,  must  appear,  before  the  defendant,  who  is  a 
citizen  of  another  state,  can  claim  to  remove  the  litigation  ? 

Ist  The  matter  in  dispute  must  exceed  the  sum  of  $500, 
exclusive  of  costs.  With  great  deference  to  the  distin- 
guished counsel  for  Mr.  Hatch,  I  think  the  cases  relied 
upon  by  him  to  sustain  his  position  that  the  present  action 
does  not  fall  within  that  description,  have  no  analogy  to 
this  litigation.  They  did  not  concern  property  at  all. 
This  does  bear  upon  property  and  upon  property  of  enor- 
mous value. 

2d.  The  statute  then  provides  that  if  the  suit  be  brought 
for  the  purpose  of  restraining  or  enjoining  the  person  not 
a  citizen,  or,  if  there  can  be  a  final  disposition  of  the  con- 
troversy as  respects  him,  without  the  presence  of  the  other 
defendants,  then  the  citizen  of  the  foreign  state  may  re- 
move the  cause,  '<  as  against  himy"  to  the  United  States 
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courts.  Of  conrse  it  is  Agreed  that  this  action  is  brought 
to  restrain  Mr.  Tracy  and  the  railroad  company.  Must  it 
also  appear  that  the  suit  can  proceed  to  a  Unal  determin- 
ation of  the  controversy,  as  respects  them,  without  the 
other  defendants  ? 

I  think  not  The  word  "or"  is  disjunctive,  and  is  so 
used  in  this  statute  as  to  show  that  congress  was  provid- 
ing for  two  different  classes  of  cases;  first,  where  the  suit 
was  to  obtain  an  injunction ;  and,  second,  where  the  pres- 
ence of  the  other  defendants  was  not  necessary  to  the 
determination  of  the  controversy  as  respects  the  defendant 
seeking  the  change  of  forum.  I  cannot  say  that  congress 
did  not  consider  that  restraining  a  person  was  of  such 
serious  importance  as  to  justify  a  provision  that  in  every 
such  case,  even  if  it  should  arrest  the  litigation,  a  citizen 
of  another  state  might  require  that  the  action  be  trans- 
ferred, if  the  condition  of  the  parties  plaintiff  and  defend- 
ant were  as  has  been  previously  described.  It  would 
I  clearly  be  within  the  constitutional  authority  of  congress, 

i  when  the  plaintiff  is  a  citizen  of  one  state,  to  deprive  the 

state  courts  of  jurisdiction  of  any  action  to  which  a  citi- 
zen of  another  state  was  a  necessary  party,  whether  alone 
or  with  others ;  and  therefore  it  is  equally  within  its  power 
to  provide  for  the  removal  of  such  a  case  after  it  has  been 
instituted  in  the  state  court. 

I  have  nothing  to  do  with  the  consequences  or  the  em- 
barrassments which  may  flow  from  the  removal.  The 
responsibility  of  the  legislation  does  not  rest  with  me ; 
but  I  am  responsible  for  the  construction  I  give  to  that 
legislation ;  and  I  am  bound  to  give  it  a  fair  and  just 
one,  and  not  to  resort  to  ingenious  and  refined  theories 
and  unusual  interpretations  of  words  which  are  of  common 
use,  and  of  sentences  which  are  of  ordinary  import,  for 
the  purpose  of  evading  or  defeating  what  congress  may 
have,  perhaps  unwisely,  attempted. 

Mr.  Tracy  and  the  railroad  company  are  within  the  prcH 
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visions  of  the  statute  of  1866,  in  the  suit  brought  by  Mr. 
Hatch,  and  so  far  as  relates  to  them,  and  to  that  extent 
only,  the  action  must  be  removed  to  the  TJnited  States 
courts  pursuant  to  their  petition ;  and  when  so  removed 
it  is  by  the  statute  "  to  proceed,  in  the  United  States  court, 
in  the  same  manner  as  if  it  had  been  brought  there  by 
original  process." 

I  only  mention  this  for  the  purpose  of  saying  that  that 
portion  of  the  section  does  not  bear  upon  the  question 
of  removal,  and  does  not  furnish  any  guide  as  to  the  . 
eased  which  are  to  be  removed.  It  only  prescribes  the 
practice  which  is  to  govern  the  proceedings  in  the  action 
after  its  removal,  viz.,  the  same  practice  which  prevails 
in  actions  originally  brought  in  the  courts  of  the  "United 
States.  If  it  be  said  that  the  severance  of  the  suit  will 
prevent  any  efficient  litigation  and  leave  the  plaintiff 
without  remedy — as  to  which  I  express  no  opinion — I 
have  only  to  answer  that  that  misfortune  proceeds  from 
the  exercise  of  the  right  of  the  United  States  to  claim 
exclusive  jurisdiction  of  actions  between  citizens  of  dif- 
ferent states,  and  must  be  borne  like  any  other  con- 
sequence resulting  from  the  constitutional  exercise  of 
sovereign  will  The  power  to  produce  that  effect  exists, 
and  if  the  exercise  of  it  has  so  resulted,  the  courts  can- 
not help  it  It  i*  of  far  less  importance  that  the  plaintiff* 
should  lose  his  remedy  than  that  the  courts  should  at- 
tempt willfully  to  disregard  and  overthrow  the  constitu- 
tionally exercised  power  of  legislation. 

Respecting  the  act  of  1867,  (14  U.  S.  Stat  at  L.  558,) 
very  few  remarks  will  be  necessary. 

I  do  not  find  any  thing  inconsistent  between  this  stat- 
ute and  that  of  1866,  and  as  there  are  no  repealing  words, 
I  think  the  amendment  is  but  an  addition  to  the  latter 
act  But  I  am  of  opinion  that  this  statute  (1867)  has  no 
bearing  upon  either  of  the  cases  before  me.  The  act  says 
that  "where  a  suit  is  pending  or  may  hereafter  be  brought 
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in  any  state  court  in  which  there  is  controversy  between 
a  citizen  of  the  state  in  which  the  suit  is  brought  and  a 
citizen  of  another  state/'  &c.  This,  I  think,  is  no  more 
than  saying,  ''if  a  suit  be  brought  by  a  citizen  of  the 
state  in  the  court  of  which  the  action  is  commenced 
against  a  citizen  of  another  state."  Both  sentences  con- 
tain the  same  idea,  and  nothing  else,  differently  expressed. 
That  being  understood,  there  is  no  difficulty  in  determin- 
ing that  the  statute  has  no  application  to  the  present  cases. 
It  has  been  seen  that  when  congress,  as  in  the  act  of  1866, 
as  respects  defendants,  designed  to  provide  for  cases  where 
the  parties  were  composed  of  several  persons,  citizens  of 
different  states,  phraseology  was  used  clearly  evincing  the 
intent ;  and  therefore  when,  subsequently,  congress  em- 
ploys language  which  had  loug  obtained  a  fixed  and 
known  interpretation,  there  is  no  reason  to  suppose  that 
any  other  meaning  was  sought  to  be  conveyed  than  that 
which  the  courts  had  theretofore  given  to  those  expres- 
sions. Hence,  as  the  terms  used  in  this  act,  both  as  re- 
spects the  party  plaintiff  and  the  party  defendant,  were 
well  understood  to  mean  that  the  individuals  constituting 
such  party  plaintiff  should  all  be  citizens  of  the  state  in 
which  the  action  was  brought,  and  also  that  the  individ- 
uals composing  such  party  defendant  should  all  be  citizens 
of  some  state  other  than  that  in  which  the  suit  was  com- 
menced, and  that  both  of  those  conditions  of  parties  plain- 
tiff and  defendant  should  coexist  to  justify  the  removal 
of  the  action,  the  same  construction  must  now  be  given 
to  this  statute  and  the  same  rule  must  obtain  under  it 
And  as  the  fact,  as  to  the  parties,  does  not  bring  either  of 
these  cases  within  that  rule,  I  think  no  removal  can  be 
had  under  this  statute. 

I  would  only  add,  that  it  seems  to  me  not  unreasonable 
or  unlikely  that  congress,  when  it  provided  absolutely  for 
the  removal  of  a  cause  upon  an  affidavit,  resting  solely 
on  the  conscience  of  the  affiant^  should  have  said  that  it 
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would  not  listen  to  the  suggestion  that  prejudice  or  local 
influence  would  prevent  justice  in  a  state  court,  unless 
all  the  parties  on  the  one  side  were  citizens  of  that  state 
and  all  the  parties  on  the  other  side  were  citizens  of  other 
states,  and  therefore  that  it  would  permit  this  novel  pro- 
ceeding only  when  that  condition  of  the  parties  litigant 
existed.  If  it  be  said  that  when  the  parties  were  thus 
situated  a  removal  might  have  been  had  under  the  judi- 
ciary act,  and  that  therefore  this  legislation  was  unneces- 
sary, if  this  construction  of  the  statute  be  correct ;  the 
answer  is,  that  it  is  a  misapprehension,  because  the  statute 
aa  thus  construed  provides  for  two  matters,  which  con- 
gress probably  thought  worthy  of  attention,  not  covered 
by  the  judiciary  act,  viz :  Ist.  The  removal  of  a  case  at 
the  instance  of  the  plaintiff.  2d.  The  removal  of  a  case 
at  any  time  before  final  hearing  or  trial,  instead  of  limiting 
it  to  the  time  of  entering  appearance  in  the  action,  as  pre- 
scribed in  the  act  of  1789. 

The  magnitude  of  the  litigation,  and  the  grave  conse- 
quences to  the  parties,  of  an  erroneous  decision  of  these 
questions,  induced  me  to  hear  all  the  eminent  counsel 
concerned,  and  without  any  restriction  as  to, time.  And 
impressed  with  the  solemnity  and  importance  of  the  duty 
devolved  upon  me,  I  have  brought  all  the  power  I  pos- 
sess to  the  calm,  patient  and  candid  investigation  of  the 
subject,  with  the  sole  object  of  reaching  an  accurate  con- 
clusion. Having  done  this,  nothing  remains  for  me,  but 
to  declare  as  the  result  of  my  reflections,  that  the  prayer 
of  the  petitioners,  in  the  case  of  Messrs.  Fisk  and  others, 
must  be  denied ;  and  that  in  the  case  of  Mr.  Hatch,  so  far 
as  the  petition  seeks  the  removal  of  the  action  as  regards 
Mr.  Tracy  and  the  Chicago,  Bock  Island  and  Pacific  Rail- 
road Company,  it  must  be  granted,  but  to  that  extent 
only,  and  in  other  respects  it  must  be  refused. 

[Nbw  Tobk  Special  Tbhx,  February  8, 1868.    Cabdoso^  JosUoe.] 
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Jambs  H.  Buckun  vs.  Uslbh  M.  Chapih,  adm'x,  &c. 

In  order  to  oonfcr  Jnrisdictioii  oo  the  ooiirt»  under  the  lection  of  the  BeviBed 
Btatntei  proTiding  thai  if  an  executor  or  administrator  donbt  the  justioe  of 
anj  daim  presented  to  him,  be  may  enter  into  an  agreement  in  writing,  with 
the  claimant,  to  refer  the  matter  to  referees,  to  be  approred  hj  the  surro^ 
gate,  and  that  upon  filing  such  agreement  and  approTal  with  the  clerk 
of  the  Sapreme  Court,  a  rule  shall  be  entered  by  the  derk,  referring  the 
matter  to  the  persons  so  selected,  it  is  not  necessary  that  there  shonld  be  a 
literal  compliance  with  its  terms ;  a  substantial  compliance  is  enough. 

To  gire  Jurisdiction,  there  must  be :  1.  An  agreement  ki  writing  to  refer ; 
2.  The  perBons  agreed  on  as  referees  must  be  approved  by  the  surrogate ; 
8.  The  agreement  and  ^>proTal  must  be  filed ;  4.  A  rule  referring  the  daim 
to  the  persons  indicated  must  be  entered  by  the  clerk  of  the  Supreme  Court. 

A  surrogate  made  and  signed  an  order  in  writing,  entitled  in  his  court,  reciting 
that  the  claim  of  the  plaintifi*  against  the  estate  of  C.  had  been  presented 
to  the  administratrix  and  rejected,  and  the  parties  had  agreed  to  a  refer- 
ence; and  directing  that  three  persons  named  be  and  they  were  thereby 
appointed  referees  to  hear  and  determine  said  daim  of  the  plaintiff';  and 
that  such  order  be  entered  with  the  derk  of  the  county.  At  the  foot  of  this 
order  was  the  following  consent,  signed  by  the  attorneys  of  the  respective 
parties:  "We  assent  to  the  above  order,  and  consent  that  the  same  be 
entered."  The  order,  with  the  consent  attached,  was  then  filed  by  the 
county  clerk  and  a  memorandum  of  the  filing  indorsed  thereon. 

Mdd,  1.  That  the  order  and  consent^  taken  together,  were  a  sufBdent  agree- 
ment in  writing  to  refer. 

2.  That  there  was  suffident  evidence  that  the  surrogate  approved  of  the  per- 
sons named  as  referees. 

8.  That  the  statutory  requirement  as  to  the  filing  of  an  agreement  to  reCer, 
was  complied  with. 

4.  That  if  the  order  referring  the  claim  to  the  persons  named  as  referees  was 
not  entered  by  the  clerk,  it  could  be  done  mine  pro  tune^  and  should  be  so 
entered,  to  prevent  a  failure  of  jurisdiction. 

6.  That  even  assuming  that  the  papers  were  not  in  conformity  to  the  statute, 
still  the  referees  acquired  Jurisdiction  to  hear,  try  and  determine  the  matters 
in  controversy  between  the  parties;  and  that  their  report  was  legal  and 
Dmding  on  the  parties,  until  it  was  set  aside  by  the  court  in  some  proceed- 
ing properly  instituted  for  that  purpose. 

6.  That  the  Supreme  Court  had  Jurisdiction  over  the  daims  which  were  sub- 
mitted to  the  referees ;  in  other  words,  that  it  had  Jurisdiction  of  the  sulject 
matter.  That  by  the  voluntary  consent  and  appearance  of  the  parties  juris- 
diction of  their  persons  was  obtained ;  and  whenever  Jurisdiction  over  both 
is  acquired,  the  proceedings  thereafter  are  valid,  however  irregular  they 
maybe. 


I 
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7.  That  the  appearance  before  the  referees,  the  trial  of  the  claim  presented, 
and  report  thereon,  were  all  that  were  necessary  to  Jnstify  the  entry  of  a 
Judgment;  that  all  the  preliminary  steps  might  be  supplied  mmepro  tunc, 

rpHE  defendant  is  the  administratrix  of  her  husband, 
X  E.  G.  Chapin,  deceased,  having  been  appointed  by  the 
surrogate  of  the'  county  of  Herkimer,  in  December,  1861. 
The  plaintiff,  claiming  to  be  a  creditor  of  the  intestate, 
presented  to  the  agent  of  the  defendant,  on  the  17th  De- 
cember, 1862,  an  account,  by  which  a  balance  of  $715.59 
was  claimed  to  be  due.  This  account  was  not  brought 
to  the  knowledge  of  the  defendant  until  April,  1866, 
when  she  served  a  notice  on  the  plaintiff  that  it  was 
rejected.  On  the  11th  of  May,  1866,  the  following  order 
was  drawn  up  and  signed  by  the  surrogate : 

"  Surrogate  Court,  Merkimer  County, — ^In  the  matter  of 
the  claim  of  James  H.  Bucklin  against  the  estate  of  Ed- 
mund G.  Chapin. 

The  claim  of  James  H.  Bucklin  having  been  presented 
to  the  administratrix  and  rejected,  and  the  parties  agree** 
ing  to  a  reference,  it  is  ordered  by  the  surrogate  that  Hon. 
Amos  H.  Prescott,  Martin  W.  Priest,  Esq.,  and  "William 
T.  Wheeler,  Esq.,  be  and  they  are  hereby  appointed  ref- 
erees to  hear  and  determine  the  claim  of  said  Bucklin ; 
and  let  this  order  be  entered  with  the  clerk  of  Herkimer 
county.  VoLNBY  Owbn,  Surrogate." 

To  this  order  was  attached  the  following  consent,  signed 
by  the  attorneys  for  the  plaintiff  and  defendant,  respect- 
ively, viz : 

^^  We  assent  to  the  above  order,  and  consent  that  the 
same  be  entered.    May  11,  1866." 

This  order  was  filed  by  the  clerk  of  Herkimer  county, 
on  the  day  of  its  date,  with  the  consent  annexed  thereto, 
and  the  £Ekct  of  filing  indorsed  by  him. 

The  parties  appeared  before  the  referees  named  in  the 
order,  who,  after  having  heard  their  proofs  and  allega- 
tions, made  a  report,  entitled  in  the  Supreme  Court  and 
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addressed  to  it,  by  which  they  found  due  to  the  plaintiff 
971459,  for  which  sum  they  ordered  judgment.  Judg- 
ment being  entered  accordingly,  the  defendant  appealed 
to  the  general  term.  When  the  appeal  was  brought  on 
for  argument  the  court  refused  to  hear  it,  and  required  the 
parties  to  move,  at  a  special  term,  to  confirm  the  report, 
and  for  judgment;  to  the  end  that  from  the  judgment,  if 
one  should  be  directed,  an  appeal  might  be  taken.  The 
plaintiff's  counsel,  instead  of  conforming  to  the  direction 
thus  given,  moved,  at  a  special  term  held  in"  Syracuse  in 
July,  1867,  to  set  aside  the  appeal,  exceptions  and  notice 
of  appeal,  taken  and  made  by  the  defendant,  on  the 
ground  that  there  was  no  agreement  in  writing  to  refer 
the  claim  to  the  persons  named  as  referees,  nor  any  ap- 
proval of  such  persons  by  the  surrogate,  by  reason  whereof 
the  hearing  and  decision  of  the  referees  became  and  was 
an  arbitration,  and  not  a  reference,  under  the  statute. 
The  court  granted  the  motion,  and  from  the  order  grant- 
ing it  the  defendant  appealed. 

Francis  Keman^  for  the  appellant 

Oeorge  A.  Harrisj  for  the  respondent. 

By  the  Oourt,  Mullin,  J.  The  Revised  Statutes  (vol.  3, 
5ih  ed,  175,  §  41)  provide,  if  an  executor  or  administra- 
tor doubt  the  justice  of  any  claim  presented  to  him,  he 
may  enter  into  an  agreement  in  writing  with  the  claim- 
ant to  refer  the  matter  to  one  or  three  referees,  to  be 
approved  by  the  surrogate ;  and  upon  filing  such  agree- 
ment and  approval  with  the  clerk  of  the  Supreme  Court, 
a  rule  shall  be  entered  by  the  clerk,  referring  the  matter 
to  the  persons  so  selected.  The  next  section  clothes  the 
referees  with  the  same  powers  as  if  the  reference  was  in 
an  action  in  the  court  in  which  the  order  of  reference  is 
entered. 
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Id  order  to  confer  jurisdiction  on  the  court  under  this 
statute^  it  is  not  necessary  there  should  be  a  literal  compli- 
ance with  its  terms ;  a  substantial  compliance  is  enough. 

To  give  jurisdiction,  there  must  be : 

1st  An  agreement  in  writing,  to  refer.  There  is  no 
formal  agreement,  signed  by  the  parties,  but  the  order 
signed  by  the  surrogate  recites  the  presentation  of  the 
claim,  and  that  the  parties  have  agreed  on  a  reference. 
The  attorneys  of  the  parties  sign  a  writing,  at  the  foot  of 
the  order,  that  they,  the  parties,  consent  to  the  order. 
Laying  out  of  view  the  presumption  that  a  formal  agree- 
ment was  prepared,  I  think  the  order  and  consent,  taken 
together,  are  an  agreement  in  writing  to  refer. 

If  the  attorney  for  the  administratrix  had  made  an  offer 
in  writing  to  refer,  and  the  attorney  had  signed  and  de- 
livered to  her  a  written  acceptance  of  the  offer,  it  would 
not  be  contended  but  that  the  two  papers  would  consti- 
tute a  valid  agreement.  Suppose  the  surrogate  had  writ- 
ten, the  parties  have  agreed  to  refer  the  claim  in  dispute 
to  these  men  as  referees,  naming  them,  and  the  attorneyB 
had  written  beneath  it,  "we  hereby  agree  to  the  above 
reference;"  can  it  be  doubted  but  that  the  two  papers, 
taken  together,  would  have  been  an  agreement  under  the 
statute  ?  This  is  exactly  what  has  been  done.  The  paper 
written  by  the  surrogate  takes  the  form  of  an  order,  in- 
stead of  a  mere  statement  that  the  parties  had  agreed  to 
refer. 

2d.  The  persons  agreed  on  as  referees  must  be  approved 
by  the  surrogate. 

There  can  be  no  question  but  that  the  surrogate  ap- 
proved the  men  selected.  No  more  conclusive  evidence 
of  approval  could  be  given. 

3d.  The  agreement  and  approval  must  be  filed. 

They  were  filed,  and  the  fact  of  filing  is  noted  on  the 
paper. 


V 
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4th.  A  rale  referring  the  claim  to  the  persons  indicated 
must  be  entered  by  the  clerk  of  the  Supreme  Court 

The  agreement  takes  the  form  of  an  order.  It  was 
filed  with  one  of  the  clerks  of  the  Supreme  Court ;  and 
the  order  must  be  entered  in  that  court,  as  there  is  no 
other  court  having  jurisdiction  to  make  the  order. 

Entitling  the  order  in  the  surrogate's  court  could  not 
impair  the  regularity  of  the  order.  The  county  clerk  was 
not  the  clerk  of  the  surrogate's  court ;  he  could  not  enter 
it,  therefore,  in  that  court,  and  the  entry  could  have  effect 
only  in  the  Supreme  Court,  whose  clerk  he  was,  and  in 
which  court  it  could  be  regularly  entered. 

But  assuming  that  it  was  never  entered  by  the  clerk, 
it  can  be  done  nunc  pro  tunc^  and  should  be  so  entered,  to 
prevent  a  failure  of  jurisdiction. 

But  if  it  must  be  assumed  that  the  papers  are  not  in 
conformity  to  the  statute,  I  am  nevertheless  satisfied  that 
the  referees  acquired  jurisdiction  to  hear,  try  and  determ- 
ine the  matters  in  controversy  between  the  parties,  and 
that  their  report  is  legal  and  binding  on  the  parties,  until 
it  is  set  aside  by  the  court,  in  some  proceeding  properly 
instituted  for  that  purpose. 

The  Supreme  Court  has  jurisdiction  over  the  claims 
which  were  submitted  to  the  referees ;  in  other  words,  it 
has  jurisdiction  of  the  subject  matter.  By  the  voluntary 
consent  and  appearance  of  the  parties,  jurisdiction  of  their 
persons  was  obtained;  and  when  jurisdiction  over  both  is 
acquired,  the  proceedings  thereafter  are  valid,  however  • 
irregular  they  may  be. 

Section  270  of  the  Code  provides  that  all  or  any  of  the 
issues  in  an  action  may  be  referred  upon  the  written  con- 
sent of  the  parties.  Under  the  old  practice,  the  reference 
of  the  issues  in  an  action  not  referable,  or  to  a  greater  or 
less  number  than  the  statute  prescribed,  was  a  discontinue 
ance  of  the  action,  and  the  reference  became  an  arbitra- 
tion^ merely.    It  will  be  seen  that  a  consent  in  tmtinff  is 
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necessary  to  refer  issues,  in  all  cases  in  which  the  court 
may  not  compel  a  reference;  and  hence  a  written  con- 
sent is  just  as  necessary  to  a  valid  reference  under  the 
Code  as  a  vajid  reference  under  the  statute  relating  to 
the  reference  of  clakns  against  executors  and  adminis- 
trators. It  was  held  in  Leycroft  v.  Fowler^  (7  How. 
Pr.  Rep.  259,)  that  the  consent  to  refer  under  section  270 
of  the  Code  may  he  wntten  hy  the  parties^  orth^ir  attor- 
neys, or  by  the  clerk  entering  their  consent  in  his  min- 
utes, or  by  the  referees  in  their  minutes,  consent  being 
given  thereto.  And  the  parties  might  waive  any  entry 
other  than  that  made  by  the  referees  on  their  minutes. 
In  that  case,  after  appearing  before  the  two  referees  to 
whom  the  issues  had  been  referred,  a  third  was  added, 
and  the  only  entiy  was  by  the  referees  in  their  minutes. 

■ 

The  same  was  held  in  Kcator  v.  Ulster  Plank  Road  Co,, 
(jl  How.  Pr.  41.)  In  that  case  there  was  no  writing ;  the 
agreement  to  refer  was  in  open  court;  and  it  was  held  the 
requirement  of  the  statute,  as  to  consent  in  writing,  could 
be  and  was  waived. 

As  to  the  power  to  waive  the  requirement,  see  Baker  v* 
Bramauy  (6  Eill,  47 ;)  Lee  v.  TUloUony  (24  Wend.  337 ;) 
People  V.  Murray y  (5  Hillj  468 ;)  and  Umbury  v.  Conner^ 
(3  N.  T.  Rep.  511.) 

In  Harris  v.  BradshaWj  (18  John.  26,)  a  rule  of  reference 
was  entered  by  consent,  in  an  action  of  assumpsit,  but  the 
trial  did  not  require  the  examination  of  a  long  account. 
.The  cause  was  tried,  a  report  made  and  sued  upon  as  an 
award.  The  court  held  the  reference  regular,  and  said 
the  consent  of  the  parties  to  a  reference  concluded  them 
from  objecting  that  the  action  was  not  referable.  It  being 
assumpsit,  may  have  involved  long  accounts.  The  refer-^ 
ence  was  an  admission  that  the  case  was  within  the  stat- 
ute, and  the  court  would  not  listen  to  an  objection  to 
the  contrary. 

Proceeding  upon  a  reference  is  a  waiver  of  all  object 
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tion  because  of  irregularities.  {Oarcie  v.  Sheldon,  3  Barb, 
232.)  In  Bonner  v.  McPhail,  (31  J5arft.  106,)  the  action  was 
slander,  for  words  spoken  in  reference  to  the  evidence  of 
a  plaintiff  in  an  action  tried  before  a  referee.  No  order 
of  reference  had  been  entered,  nor  was  any  entered  until 
some  two  months  after  the  trial,  when  one  was  entered 
nunc  pro  tune.  It  was  held  by  the  general  term,  in  the 
second  district,  that  the  referee  had  no  power  to  admin* 
ister  oaths,  but  that  the  omission  to  obtain  the  order  of 
reference  before  the  referee  proceeded  to  hear  the  cause, 
was  an  irregularity  which  the  parties  might  waive  or  cor- 
rect, so  as  to  give  effect  to  the  report. 

In  Gomstock  v.  Olmsteady  (6  JIow.  Pr.  77,)  Judge  Gridley 
decided  that  when  a  claim  was  presented  against  an  estate 
and  rejected,  and  an  agreement  to  refer  entered  into, 
but  it  was  never  filed  nor  rule  entered,  the  court  did 
did  not  become  possessed  of  the  case ;  and  he  cites  in  sup- 
port of  the  position,  Robert  v.  DitmaSy  (7  Wend.  525,)  in 
which  Savage,  Ch.  J.,  says  there  must  be  an  agreement  in 
writing  filed,  as  the  foundation  of  the  rule  to  refer;  there 
must  be  a  report ;  and  the  report  must  be  confirmed.  It 
will  be  seen,  by  reference  to  the  opinion  of  the  chief  jus- 
tice, that  he  was  not  speaking,  nor  was  he  called  to  speak, 
as  to  whether  compliance  with  each  of  these  requirements 
was  essential  to  give  validity  to  the  report.  He  spoke  of 
them  as  he  would  of  the  service  of  process,  joining  issue 
and  serving  notice  of  trial  as  necessary  to  a  judgment 

But  while  the  general  rule  is  that  each  step  is  necessary,- 
yet  it  does  not  follow  that  some  of  them  may  not  be 
waived.  I  can  see  no  more  necessity  for  an  agreement  in 
writing  and  rule  of  reference  in  the  class  of  cases  under 
consideration  than  under  section  270  of  the  Code,  already 
referred  to.  If  they  may  be  dispensed  with  in  the  one 
case,  so  may  they  in  the  other. 

The  appearance  before  the  referees,  the  trial  of  the 
claim  presented,  and  report  thereon,  are  all  that  are  neces- 
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Bary  to  justify  the  entry  of  a  judgment'    All  the  prelim- 
inary steps  may  be  supplied  nunc  pro  tune,   (1  Wend.  314.) 
I  think  the  order  should  Ibe  reversed,  and  the  appeal, 
&c.  restored. 

Ordered  accordingly. 

[Ohohdaga  Qbvbbal  Tfisx,  April  7, 1868.    Fotteff  Muttm  and  Morgan^  Jus- 
tiees.] 


Samuel  Rosenback  vb.  The  Salt  Springs  National  Bank. 

Tlie  act  of  congress,  approved  February  26, 1868,  entitled  ''  An  act  to  provide 
a  national  currency,"  does  not  authorise  the  directors  of  a  bank  incorporated 
under  its  provisions  and  in  conformity  with  the  act  of  the  legislature  of 
this  state,  passed  March  9, 1865,  entitled  "  An  act  enabling  the  banks  of  this 
state  to  become  associations  for  the  purpose  of  banking,  under  the  laws  of 
the  United  States,"  to  create,  by  a  by-law,  a  lien  in  &yor  of  the  bank  on 
stock  held  by  stockholders,  for  the  security  of  debts  due  by  them  to  the 
bank. 

A  by-law  declaring  that  no  transfer  of  the  stock  of  the  association  shall  be 
made  without  the  consent  of  the  board  of  directors,  by  any  stockholder  who 
shall  be  liable  to  the  assodation  either  as  principal  debtor  or  otherwise,  if 
not  void  because  it  provides  for  a  forfeiture  of  stock,  is  void  because,  with- 
oitt  express  authority,  it  attempts  to  impose  a  lien  upon  its  stock. 

The  power  to  declare  a  lien  upon  stock,  by  means  of  a  by-law,  is  not  expressly 
conferred  upon  the  national  banking  associations,  by  the  act  of  congress ; 
nor  has  it  been  incidentally  or  impliedly  conferred  upon  them.  Yet  the  lien 
may  exist,  if  provided  for  in  the  articles  of  association. 

THIS  was  an  action  to  recover  of  the  defendant  damages 
for  its  refusal  to  permit  the  transfer  upon  its  books  of 
eighty-five  shares  of  its  capital  stock,  which  stood  on  its 
books  in  the  name  of  one  Henry  Clay  Barnes,  and  of 
which  the  plaintiff  had  become  owner.  It  was  either 
proved  or  admitted  on  the  trial  that  a  banking  corporation 
known  as  the  Salt  Springs  Bank  was  created  in  the  year 
1852  under  the  general  banking  law  of  this  state.    On  the 
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Ist  day  of  July,  1865,  the  said  Salt  Springs  Bank  be* 
come  incorporated  under  the  provisions  of  the  act  of  con- 
gress of  the  "United  States,  approved  February  25,  1863, 
entitled,  "  An  act  to  provide  a  national  currency,"  and  the 
several  acts  amendatory  thereof,  and  in  conformity  with 
the  provisions  of  an  act  of  the  legislature  of  this  state, 
passed  March  9, 1865,  entitled  ^'  An  act  enabling  the  banks 
of  this  state  to  become  associations  for  the  purpose  of 
banking  under  the  laws  of  the  United  States." 

On  the  1st  day  of  July,  1865,  Ira  Gage  Barnes  was  the 
owner  of  270  shares  of  the  stock  of  the  Salt  Springs  Bank, 
of  the  value  of  $100  per  share,  and  for  which  certificates 
had  been  issued  to  him.  On  said  last  mentioned  stock 
the  defendant  issued  to  him  eighty-five  shares  of  its  stock 
in  lieu  of  the  same  number  of  the  Salt  Springs  Bank, 
which  he  surrendered  on  the  receipt  of  the  certificates 
issued  by  the  defendant.  '  On  the  1st  February,  1866,  Ira 
Gage  Barnes  transferred  these  eighty-five  shares  to  Henry 
Clay  Barnes,  and  they  have  never  been  held  or  owned  by 
said  Ira  since.  After  Henry  Clay  Barnes  become  owner 
of  said  shares  he  pledged  them  to  Crouse  &;  Co.,  to  secure 
a  loan  of  $8000.  About  the  20th  June,  1866,  said  H.  C. 
Barnes  made  a  loan  of  $8000  of  the  plaintifi^,  and  delivered 
to  him  these  eighty-five  shares  as  security,  having  paid 
the  money  borrowed  of  Crouse  &  Co.  The  plaintiff  sold 
this  stock  on  the  7th  September,  1866,  in  order  to  pay  the 
loan  and  became  the  purchaser  at  such  sale.  The  plain- 
tiff caused  a  demand  to  be  made  of  the  defendant  to  trans- 
fer said  stock  to  the  plaintiff^  on  the  17th  July,  1866,  and 
also  in  the  months  of  August  and  September  of  the  same 
year,  which  was  refused.  .  The  value  of  the  stock  on  the 
17th  July,  1866,  was  $105  per  share.  The  defendant  was 
not  informed  of  the  several  transfers  of  the  stock  prior  to 
the  17th  July,  1866.  On  the  20th  March,  1866,  the  de- 
fendant discounted  a  note  for  $2000  made  by  Henry  O. 
Barnes,  and  indorsed  by  Ira  G.  Barnes,  payable  forty-five 
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days  from  its  date  in  the  city  of  New  York.  On  the  3d 
May,  1866,  this  note  was  renewed,  having  the  same  par- 
ties upon  it,  and  payable  at  the  same  time  and  place.  This 
note  was  presented  and  protested  at  maturity,  and  suit 
commenced  thereon,  in  which  suit  judgment  was  per- 
fected September  1, 1866.  On  the  10th  May,  1866,  the  de- 
fendant discounted  a  note  for  $5000,  having  the  same 
maker  and  indorser,  and  payable  sixty  days  from  its  date. 
On  the  27th  July,  1866,  the  defendant  received  from  the 
assignees  of  H.  C.  Barnes  (1750,  and  on  the  20th  August, 
1866,  $700,  to  apply,  and  these  amounts  were  applied,  on 
the  aforesaid  two  notes.  On  the  1st  January,  1867,  the 
defendant  declared  a  dividend  of  four  per  cent  on  its  «  \ 

capital  stock,  and  that  is  the  only  dividend  remaining 
unpaid  on  the  eighty-five  shares  of  stock.  The  defendant 
had,  prior  to  the  1st  January,  1866,  adopted  the  following 
by-laws : 

^^  No  transfer  of  the  stock  of  this  association  shall  be 
made  without  the  consent  of  the  board  of  directors,  by 
any  stockholder  who  shall  be  liable  to  the  association  either 
as  principal  debtor  or  otherwise.'* 

This  by-law  was  printed  on  the  back  of  each  certificate 
for  stock  issued  bj^  said  defendant  The  defendant  never 
consented  to  the  transfer  of  the  stock  in  question. 

The  defendant  had  adopted  the  following  by-law,  which 
was  in  force  at  the  time  of  the  transfers  of  their  stock  in 
question : 

^^§  15.  The  stock  of  this  bank  shall  be  assignable  only 
on  the  books  of  the  bank,  subject  to  the  restrictions  and 
provisions  of  the  act,  and  a  transfer  book  shall  be  kept  in 
which  all  assignments  and  transfers  of  stock  shall  be  made. 
No  transfer  of  the  stock  of  the  association  shall  be  made 
without  the  consent  of  the  board  of  directors  by  any  stock- 
holder who  shall  be  liable  to  the  association  either  as  prin- 
cipal debtor  or  otherwise,  and  certificates  of  stock  shall 
x^ontain  upon  them  notice  of  this  provision." 

Vol.  Lin.  32 
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On  the  3d  July,  1866,  H.  C.  Barnes  become  insolvent, 
and  on  the  7th  Ira  G.  Barnes  was  insolvent.  The  defend- 
ant had  no  security  for  the  notes,  unless  the  stock  became 
such  under  the  by-law  aforesaid. 

The  cause  was  tried  before  Justice  Mobgan,  without  a 
jury,  who  found  the  facts,  substantially,  as  above  stated ; 
and  he  held  as  matter  of  law  that  the  directors  of  the  de- 
fendant had  no  power  to  pass  the  by-law  in  question,  and 
that  said  by-law  was  in  violation  of  that  clause  of  the  act 
of  congress  relating  to  the  national  banks,  which  forbade 
them  to  make  any  loan  or  discount  on  the  security  of  the 
shares  of  its  capital  stock. 

Judgment  was  ordered  in  favor  of  the  plaintiff  for  the 
value  of  the  stock,  and  from  that  judgment  this  appeal 
was  brought. 

TT.  J.  Wallace^  for  the  appellant  I.  The  by-law  of  the 
bank  does  not  contravene  the  law  under  which  the  bank 
was  organized,  and  is  within  the  incidental  legislative 
powers  of  moneyed  corporations.  1.  The  by-law  is  author- 
ized by  the  "National  Currency  Act,"  and  not  inconsist- 
ent with  any  of  its  provisions.  The  act  of  1864,  with 
amendments  of  1865,  provides  that  the  directors  of  any 
association  formed  under  that  act  "  shall  have  power  to 
define  and  regulate  by  by-laws  the  manner  in  which  its 
stock  shall  be  transferred."  (§  8.)  The  act  also  provides 
that  "  the  capital  stock  of  any  association  formed  under 
this  act  shall  be  deemed  personal  property  and  transferable 
on  the  books  of  the  association,  in  such  manner  as- may  be 
prescribed  in  the  by-laws  or  articles  of  association,**  and 
"every  shareholder  shall  succeed  to  all  the  rights  and 
liabilities  of  the  prior  holder  of  such  shares."  (§  12.)  The 
act  thus  recognizes  certain  ^*  liabilities "  which  may  be 
imposed  by  by-laws  in  regard  to  the  transfer  of  stock. 
The  foregoing  are  the  only  sections  of  the  act  in  regard 
to  by-laws  and  the  transfer  of  stock.    2.  The  by-law  is  a 
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reasonable  one,  and  within  the  implied  powers  incident  to 
the  management  of  the  affairs  of  moneyed  corporations. 
Among  these  powers  is  the  right  to  provide  against  trans- 
fers of  stock  by  stockholders  pecuniarily  liable  to  the  cor- 
poration. {Leggett  v.  Bank  of  Sing  Sing,  24  N.  T.  Rep, 
283.  Angell  an  Corporations,  §  355.  12  Ohio  B.,  JV.  S.  601 
McDowell  V.  Bank  of  Wilmington,  1  Barr.  Del.  R.  27.) 

n.  The  discounting  by  the  defendant  of  the  notes  of 
Barnes  was  not,  by  reason  of  the  existence  of  the  by-law, 
a  discount  on  the  security  of  the  shares  of  its  own  stock 
within  the  prohibition  of  section  35  of  the  national  cur- 
rency act  1.  It  is  conceded,  as  a  matter  of  fact,  that  upon 
the  discount  no  arrangement  was  made  for  any  security 
but  the  notes  themselves.  2.  The  intent  of  section  35  is 
simply  to  prevent  discounts  upon  securities  which  would 
be  worthless  as  assets  in  case  of  insolvency  of  the  banks, 
and  this  case  is  not  within  the   evil  provided  against 

3.  By  no  reasonable  construction  can  it  be  held  that  an 
ordinary  discount,  because  incidentally  affected  by  the  by- 
law, is  made  upon  the  security  of  the  by-law.  More 
especially  should  such  a  construction  be  condemned  when 
it  renders  an  act  illegal  which  is  capable  of  an  innocent ' 
interpretation.  The  by-law  was  enacted  to  protect  the 
bank  against  other  liabilities  of  stockholders  than  those 
arising  from  loans,  such  as  unpaid  assessments  on  the 
stock,  &;c.    Its  operation  on  a  loan  is  merely  incidental. 

4.  The  discount  was  not  on  the  security  of  the  stock,  be- 
cause no  "  security,"  in  the  legal  or  ordinary  sense  of  the 
word,  was  given  to  the  bank  by  the  by-law. .  That  cannot 
be  termed  a  security  for  a  loan  which  provides  no  way  to 
enforce  the  payment  of  the  loan.  The  by-law  gives  the 
bank  no  right  of  affirmative  action  to  collect  the  loan  from 
the  stock.  It  does  not  give  to  the  bank  in  regard  to  the 
stock  any  equity  superior  to  that  of  the  general  creditors 
of  the  stockholder.  The  stock  can  not  only  be  retained 
by  the  indebted  stockholder,  but  its  transfer  can  be  com- 
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pelled  by  proceedings  by  its  creditors,  notwithstanding 
the  by-law.  The  by-law  only  provides  against  a  transfer 
by  the  stockholder  himself,  and  it  is  no  protection  to  the 
bank  in  a  proceeding  against  him  in  invitum.  (15  John. 
278.    1  Aik.  B.  219.    8  T.  B.  57.) 

m.  If  by  any  construction  the  discount,  under  the  cir- 
cumstances, was  in  contravention  of  the  act,  then  Barnes 
was  a  party  in  pari  delicto.  The  plaintiflf,  having  no  greater 
rights  than  Barnes,  cannot  ask  the  intervention  of  the  court^ 
and  the  rule  potior  conditio  defendentis  applies.  It  is  not 
alone  in  cases  malum  in  %e  that  this  rule  applies,  but  it  is 
equally  applicable  to  acts  contravening  provisions  imposed 
in  restraint  of  corporations.  [DeGhroot  v.  Van  Ihizer^ 
20  Wend.  390.  JEast  Anglian  Bailway  Co.  v.  Hastem  Co. 
B,  Oo.y  7  Ung.  Law  and  Uq.  Bep.  505.  McGregor  v.  Oj^ 
cial  Manager  of  Deal  and  Z>.  B.  Oo.y  16  id.  505.  Mayor  of 
Nonvich  V.  Norfolk  B.  Ob.,  30  id.  120-144.) 

lY.  Barnes  having  no  right  to  insist  upon  a  transfer  of 
the  stock,  his  assignee,  though  for  value,  has  no  better 
rights,  and  is  subject  to  the  same  disabilities.  (SteUins  v. 
Phenix  Ins.  Co,j  3  Paige,  350.  Commercial  Bank  ofBuffala 
V.  Kortrighty  22  Wend.  348.  Leggett  v.  Bank  of  Sing  Sing, 
24  N.  Y.  Bep.  283-293.) 

William  C  Buger,  for  the  respondent.  I.  In  the  absence 
of  the  by-law  in  question,  the  refusal  of  the  defendant  to 
transfer  the  said  stock  upon  the  books  of  the  bank  and 
issue  new  scrip  therefor,  was  a  conversion  of  the  stock 
entitling  the  plaintiff  to  bring  and  maintain  this  action. 
This  was  held  in  this  state  in  Leggett  v.  The  Bank  of  Sing 
Sing,  (24  N.  7.  Bep.  292,)  and  Arnold  v.  The  Suffolk  Bank, 
(27  Barh.  424.)  The  delivery  of  the  scrip  indorsed  by  the 
shareholder  in  blank  upon  the  back  thereof  is  a  valid 
transfer  of  the  stock,  and  authorizes  any  subsequent  holder 
to  write  out  the  assignment  over  the  name.  (22  Wend. 
348.    20  id.  91.    4  Duer,  1  to  20.)    A  transfer  without 
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registry  is  good,  and  passes  the  title.     (2  Cawen^  770.    8 
id.  398.) 

n.  The  existence  of  the  by-law  in  question  did  not 
create  a  lien  in  favor  of  the  defendant  upon  said  stock 
for  the  amount  of  Ira  Gage  Barnes'  indebtedness  to  the 
defendant,  for  the  reason  that  the  same  was  in  conflict 
with,  and  is  prohibited  by,  the  35th  section  of  the  general 
banking  law,  under  which  the  defendant  was  organized. 
The  section  is  as  follows:  ^^I^o  association  shall  make 
any  loan  or  discount  on  the  security  of  the  shares  of  its 
own  capital  stock,  nor  be  the  purchaser  or  holder  of  any 
such  shares,  unless  such  security  or  purchase  shall  be 
necessary  to  prevent  loss  upon  a  debt  previously  con- 
tracted in  good  faith/'  And  stock  thus  acquired  shall  be 
sold  within  six  months,  or  a  receiver  may  be  appointed, 
&c.  It  will  be  seen  that  the  defendant  is  hereby  not 
only  prohibited  from  making  any  loan  upon  the  security 
of  its  own  shares,  but  also  from  being  the  purchaser  or 
holder  of  such  shares,  unless  such  security  or  purchase  is 
necessary  to  prevent  loss  upon  a  debt  contracted  previous 
to  such  purchase. 

in.  The  by-law  in  question  furnishes  no  defense  to  this 
action,  for  the  reason  that  the  board  of  directors  of  the 
defendant  had  no  power  to  confiscate  or  forfeit  the  stock 
of  their  shareholders  for  the  non-payment  of  a  debt.  In 
all  the  cases  arising  in  this  state  where  a  lien  has  been 
created  upon  stock  for  the  debt  of  a  shareholder,  in  favor 
of  a  bank,  the  provision  whereby  it  was  done  was  incor- 
porated in  the  articles  of  association  signed  by  the  share- 
holder. (24  N.  Y.  Rep.  284.  27  Barb.  424.  3  Paige^ 
361.)  It  was  thus,  by  virtue  of  an  express  contract  be- 
tween the  parties  to  the  transaction,  created  a  lien.  The 
power  to  make  by-laws  is  conferred  by  section  8  of  the 
laws  of  congress,  passed  June  3^  1864,  and  is  to  the  effect 
that  they  "  may  define  and  regulate  by  by-laws,  not  incon- 
sistent with  the  provisions  of  this  act^  the  manner  in 
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which  its  stock  shall  be  transferred,"  &c.  By  section  12 
of  the  same  act,  the  "«tock  is  made  personal  property,  and 
is  transferred  on  the  books  of  the  bank  in  such  manner 
as  may  be  prescribed  by  by-laws.  The  power  conferred 
upon  a  corporation  to  make  by-laws,  is  a  power  to  reg- 
ulate the  internal  and  domestic  affairs  of  the  corporation, 
but  confers  no  power  to  affect  the  rights  and  liabilities 
of  third  persons  by  by-laws.  (19  John.  115.  26  Barb. 
595.)  ^'  The  declaration  that  the  shares  of  the  association 
shall  be  deemed  personal  property,  and  transferable  on 
the  books  of  the  association  in  such  manner  as  may  be 
agreed  on  in  the  articles  of  association,  refers  to  the  mo^ 
du8  operandi  of  transfer,  and  not  to  the  right  of  transfer,  or 
to  any  restrictions  upon  such  right."  (24  N.  Y.  Rep,  288, 
per  Alkn^  J.)  But  this  question  has  been  expressly  de- 
cided in  this  state.  The  general  power  to  make  by-laws 
not  inconsistent  with  law,  does  not  authorize  a  coporation 
to  make  by-laws  subjecting  stock  to  forfeiture  for  non-pay- 
ment of  installments ;  they  must  have  express  power  to 
do  this.  (19  Wend.  37.)  The  statute,  act  of  congress, 
passed  June  3,  1864,  section  15,  confers  upon  corporations 
formed  under  that  act  the  power  to  forfeit  stock  for  non- 
payment of  installments,  and  that  is  the  only  case  in  which 
a  forfeiture  of  stock  is  authorized. 

rV.  The  by-law  in  question  furnishes  no  defense  to  this 
action,  for  the  reason  that  by  its  terms  it  does  not  apply 
to  the  stock  in  question.  This  stock  was  transferred  on 
the  Ist  day  of  r^bruary,  1866,  and  Ira  Gage  Barnes  did 
not  become  indebted  to  the  bank  until  in  March  and  May 
following ;  so  that  at  the  time  of  the  transfer  he  was  not 
a  debtor  of  the  bank. 

By  the  Courts  Mullin,  J.  By  section  192  of  the  general 
banking  law  of  this  state,  it  was  provided' that  the  shares 
of  said  association  should  be  deemed  personal  property, 
be  transferable  on  the  books  of  the  association  in  such 
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manDer  as  might  be  agreed  on  in  the  articles  of  associa- 
tion, and  every  person  becoming  a  shareholder  by  such 
transfer  should,  in  proportion  to  his  shares,  succeed  to  all 
the  rights  and  liabilities  of  prior  shareholders. 

The  associations  created  under  said  act  were,  for  al- 
most all  purposes,  corporations,  and  the  general  provis- 
ions of  the  Bevised  Statutes  relating  to  corporations  ap- 
plied to  them,  and  one  of  the  provisions  thus  applied 
empowered  such  associations  to  make  by-laws  not  incon- 
sistent with  any  existing  law,  for  the  management  of  their 
property,  the  regulation  of  their  affairs,  and  the  transfer 
of  their  stock. 

It  was  held  in  The  Bank  of  Attica  v.  The  Manvfacturera' 
and  Traders'  Banhy  (20  N.  Y.  Rep.  501,)  that  a  delegation 
by  the  articles  of  association  to  the  directors,  of  the  general 
powers  of  the  association  and  the  management  of  its  stock, 
does  not  authorize  a  by-law  subjecting  the  stock  to  a  lien 
in  favor  of  the  bank  for  the  indebtedness  of  the  stock- 
holders ;  and  it  was  further  held,  that  a  purchaser  for 
value,  without  notice  of  such  a  by-law,  had  an  equitable, 
title  to  the  stock,  free  from  the  lien  of  the  bank. 

But  when  the  articles  of  association  provide  that  the 
shares  of  its  stock  shall  not  be  transferable  until  the 
shareholder  shall  discharge  all  debts  due  by  him  to  the 
association,  the  association  thereby  acquires  a  valid  lien 
on  the  stock  as  against  an  assignee  who  takes  it  with 
knowledge  thereof.  {Leggett  v.  The  Bank  of  Sing  Sing, 
24  N.  T.  Rep.  283.) 

It  was  held  in  Arnold  v.  The  Suffolk  Banky  (27  Barb. 
424,)  that  when  the  articles  of  association  provided  for  a 
lien  upon  stock  until  the  shareholder's  debt  to  the  bank 
was  paid,  such  a  lien  was  valid,  and  bound  the  stock. 

K  the  case  in  hand  had  arisen  under  the  genera)  bank- 
ing law  of  the  state,  it  cannot  require  argument  to  show 
that  the  defendant  had  no  lien  on  the  plaintiff's  stock. 
The  lien  insisted  on  is  created  by  a  by-law^  and  not  by 
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the  articles  of  association ;  so  that  within  the  principle? 
of  the  cases  cited,  there  was  no  valid  lien  upon  the  stock 
ever  created. 

The  defendant  is  created  under  the  act  of  congress, 
and  not  under  the  state  law ;  and  it  remains  to  inquire 
whether  the  provisions  of  that  act  authorize  the  directors 
to  create  a  lien  in  favor  of  the  bank  on  the  stock  held  by 
the  stockholders  for  the  Becurity  of  debts  due  by  them  to 
the  bank. 

The  first  act  passed  by  congress  providing  for  the  cre- 
ation of  banking  associations  was  passed  in  1863,  and 
approved  on  the  25th  February  in  that  year.  That  act 
was  repealed  in  1864,  and  another  act  passed,  providing 
for  the  incorporation  of  these  associations,  in  1864,  and 
was  approved  June  3d  of  that  year. 

It  will  not  be  necessary  to  refer  to  any  of  the  provisions 
of  the  former  act,  except  section  36,  which  provided  that 
no  shareholder  should  have  power  to  sell  or  transfer  any 
share  of  stock  held  in  his  own  right  so  long  as  he  should 
be  liable,  either  as  principal  debtor,  surety  or  otherwise, 
to  the  association  for  any  debt  which  should  have  become 
due  and  remain  unpaid ;  nor  should  any  such  stockholder 
receive  any  dividend  so  long  as  such  liabilities  should 
continue;  and  no  stock  should  be  transferred  without 
the  consent  of  a  majority  of  the  directors,  while  the  holder 
thereof  was  indebted  to  the  association.  This  clause  was 
not  incorporated  in  the  new  act,  and  hence  the  power  to 
subject  stock  to  a  lien  in  favor  of  the  bank,  as  security 
for  debts  due  from  the  person  holding  it,  to  the  bank, 
must  be  looked  for  in  some  other  clause  or  section  of 
the  act. 

The  5th  section  of  the  act  of  1864  provided  that  asso- 
ciations for  carrying  on  the  business  of  banking  may  be 
formed  by  any  number  of  persons,  not  less  than  five,  who 
shall  enter  into  articles  of  association  which  shall  specify 
in  general  terms  the  object  for  which  the  association  is 
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formed,  and  may  contain  any  other  provision,  not  incon- 
sistent with  the  provisions  of  said  act,  which  the  associ- 
ation may  see  fit  to  adopt  for.  the  regulation  of  its  business 
and  the  conduct  of  its  affairs. 

Section  8  provides  that  the  associations  formed  under 
said  act  shall  be  bodies  corporate,  and  shall  have  a  cor- 
porate seal,  snccession,  make  contracts,  sue  and  be  sued 
as  fully  as  natural  persons,  elect  or  appoint  officers,  and 
exercise  such  incidental  powers  as  shall  be  necessaiy  to 
carry  on  the  business  of  banking.  The  directors  have 
power  to  define  and  regulate  by  by-laws  not  inconsistent 
with  said  act,  the  manner  in  which  its  stock  shall  be  trans- 
ferred, its  officers  elected  or  appointed,  its  property  trans- 
ferred, its  general  business  conducted,  and  all  the  privileges 
granted  by  said  act  exercised  and  enjoyed. 

By  section  12  the  capital  stock  is  declared  to  be  personal 
property,  and  transferable  on  the  books  of  the  associa- 
tion in  such  manner  as  may  be  prescribed  in  the  by-lawa 
or  articles  of  association ;  and  every  person  becoming  » 
shareholder  by  such  transfer  shall,  in  proportion  to  hk 
shares,  succeed  to  all  the  rights  and  liabilities  of  the  prior 
holder  of  such  shares.     . 

The  more  important  provisions  of  the  act  of  1864,  above 
cited,  are  smbstantially  the  same  as  those  contained  in  the 
banking  law  of  our  state.  And  in  the  absence  of  any 
construction  of  those  provisions  by  the  courts  of  the  Uni- 
ted States,  we  must  follow  that  of  our  own  courts. 

Applying  to  these  provisions  the  principles  settled  by 
our  courts,  we  must  hold : 

Ist.  That  unless  the  act  of  congress  or  the  articles  of 
.  association  expressly  authorize  the  directors  of  a  banking 
association  by  a  by-law  to  make  the  stock  of  any  of  its 
stockholders  subject  to  a  lien  in  flEivor  of  the  bank,  as 
security  for  a  debt  due  by  him  to  the  bank,  no  such  lien 
can  be  thus  created. 

2d«  ISo  such  power  is  expressly  given ;  and  that  it  was 
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not  intended  to  be  given  is  fairly  inferable  from  the 
omission  to  re-enact,  in  the  act  of  1864,  the  clause  of  the 
act  of  1863,  which  expressly  gave  the  bank  such  a  lien. 

The  general  power  to  pass  by-laws  does  not  embrace 
that  of  creating  liens  and  through  the'  lien  a  forfeiture. 
The  lien  would  be  worthless  unless  it  could  be  enforced, 
and  the  necessary  consequence  of  enforcing  it  is  a  sale 
of  this  stock  and  consequent  loss  of  it  to  the  owner. 

Now  corporations  cannot  pass  by-laws  which  impose  a 
forfeiture.  {See  coBes  cited  in  the  opinion  of  the  courts  in  the 
matter  of  the  Long  Island  B.  R.  Co.^  19  Wend,  37.)  In  that 
case  the  railroad  company  had,  as  I  infer  from  the  opin- 
ion, passed  a  by-law  declaring  forfeited  the  stock  of  such 
of  its  stockholders  as  should^  after  notice,  fail  to  pay 
installments  due  upon  such  shares.  The  court  held  that, 
in  the  absence  of  express  authority  to  pass  such  a  by-law, 
none  existed,  and  the  forfeiture  was  void. 

But  if  I  am  wrong  in  supposing  that  the  by-law  of  the 
defendant  is  void  because  it  provides  for  a  forfeiture  of 
the  plaintiff's  stock,  it  is  nevertheless  void  because  with- 
out express  authority  it  attempts  to  impose  a  lien  upon 
its  stock.  {Bank  of  Attica  v.  The  Manufacturefr%*  Bank, 
dted  supra,)  It  is  said  in  that  case^  and  in  Leggett  v.  Bank 
of  Sing  Sing^  (supra,)  that  had  the  power  to  impose  a  lien 
been  contained  in  the  articles  of  association,  it  would 
have  been  valid.  We  do  not  know  what  is  contained  ia 
the  articles  of  association,  as  they  are  not  before  us,  but 
it  is  reasonable  to  infer  that  if  they  contained  such  a  power 
they  would  have  been  produced. 

The  power  to  create  a  lien  not  being  expressly  conferred 
by  the  act  of  congress  nor  by  the  articles  of  association, 
it  only  remains  to  inquire  whether  it  is  impliedly  confer- 
red in  any  of  these  provisions  of  the  act  of  congress  which 
confer  other  or  different  powers  on  the  associations  than 
is  conferred  by  the  general  banking  law  of  the  state. 
Before  entering  upon  the  inquiry,  it  may  be  proper  to 
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acertain  the  intentions  of  the  state  and  national  legisla- 
tures in  framing  the  laws  under  which  these  banking  asso- 
ciations were  and  are  created,  and  the  powers  which  it 
was  intended  to  confer  upon  them. 

The  legislature  that  passed  the  general  banking  law  in 
1838  were  met,  at  the  very  outset  of  the  efforts  to  estab- 
lish a  new  system  of  banking,  by  constitutional  provisions 
(§  9  of  art.  3  of  the  ConstUviian  of  1822)  requiring  the  assent 
of  two-thirds  of  all  the  members  elected  to  the  legislature 
to  every  law  creating,  continuing  or  altering  a  corpora- 
tion. A  majority  only  could  be  procured ;  hence  it  be- 
came indispensable  that  an  act  which  was  to  bring  into 
being  an  indefinite  number  of  associations  for  banking 
purposes  should  be  so  framed  as  to  deprive  them,  as  far 
as  possible,  of  the  powers  usually  conferred  on  copora- 
tions,  and  yet  clothe  them  with  such  powers  as  were  neces- 
sary to  enable  them  to  perform  the  duties  which  must 
necessarily  devolve  on  banking  institutions.  Hence  we 
find  that  the  act  does  not  in  terms  confer  on  the  associa- 
tions to  be  created  under  it  any  of  the  powers  of  corpora- 
tions. It  gives  them  only  such  powers  as  are  absolutely 
necessary  to  carry  on  their  business,  and  as  necessarily 
incident  to  it  they  become  clothed  with  others,  and  indeed 
with  all  the  usual  powers  belonging  to  corporations.  In 
a  word,  the  act  was  a  mere  evasion  of  the  constitution. 
The  Supreme  Court  uniformly  held  these  associations  to 
be  corporations.  But  the  Court  of  Errors,  pressed  by  the 
mischiefs  which  would  result  from  declaring  them  ille- 
gal, held  them  not  to  be  corporations,  withing  the  mean- 
ing of  the  constitution.  ^Nevertheless,  that  court  held 
them  to  be  corporations  whenever  a  question  as  to  their 
character  was  before  it  As  the  act  was  silent  as  to  the 
powers  which  it  was  intended  that  these  associations 
should  exercise,  and  as  the  articles  of  association  which 
the  stockholders  were  required  to  file  in  order  to  bring 
the  association  into  existence,  might  contain  any  provision 
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not  inconsistent  with  the  constitution  or  laws  that  those 
framing  them  might  desire  to  insert  therein,  these  articles, 
instead  of  the  act,  became  the  charter,  and  the  courts  held 
they  might  lawfully  exercise  powers  given  hy  the  articles, 
although  not  enumerated  in  the  geaeral  act.  It  was 
douhtles  on  this  ground  that  the  Court  of  Appeals  held 
that  a  lien  on  stock  was  created  in  favor  of  the  associa- 
tion when  the  articles  provided  for  it.  The  articles  being 
in  effect  a  contract  between  the  stockholders,  it  was  right 
to  hold  them  bound  thereby,  although  the  law^  creating 
the  corporation  conferred  on  them  no  power  to  make  any 
such  contract 

Congress  encountered  no  constitutional  obstacle  in  its 
way  in  the  passage  of  the  law  under  which  the  national 
banking  institutions  are  created.  It  intended  to  create 
institutions  substantially  like  those  created  under  our 
banking  law.  The  act  of  congress  of  1863  was,  in  all  its 
national  provisions,  like  ours,  except  that  its  8th  section 
expressly  conferred  upon  the  associations  certain  powers 
usually  conferred  on  corporations,  such  as  the  power  to 
have  a  common  seal,  succession,  &c. 

The  5th  section  of  the  act  of  1864  permitted  those  who 
filed  articles  of  association  to  incorporate  therein,  in  addi- 
tion to  the  matters  required  by  the  act  of  1863,  any  other 
provisions,  not  inconsistent  with  the  provisions  of  said  act, 
which  the  association  may  see  fit  to  a^iopt  for  the  regula- 
tion of  its  business  and  the  conduct  of  its  a£fairs.  'Ho  such 
provision  as  this  was  contained  in  our  banking  law,  and 
could  not  be,  without  subjecting  the  act,  instantly,  to  the 
constitutional  prohibition. 

It  cannot  be  denied,  in  view  of  the  provisions  of  the  acts 
of  congress  above  referred  to,  but  that  congress  intended 
to  create,  and  has  created,  bodies  corporate,  nor  but  that 
those  bodies  are  clothed  not  only  with  the  powers  expressly 
conferred,  but  also  with  such  others  as  are  necessary  to 
carry  into  effect  those  which  are  thus  conferred,  and  to 
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them  may,  perhaps,  be  added  certain  incidental  powers 
which  belonged  at  common  law  to  all  corporations,  unless 
expressly  withheld  by  their  charter. 

I  come  now  to  the  question  suggested  above,  viz.,  whether 
the  power  to  declare  a  lien  upon  stock  by  means  of  a  by* 
law  has  been  incidentally  or  impliedly  conferred  on  the 
national  banking  associations. 

The  5th  section  of  the  act  of  1864  authorized,  as  I  have 
shown,  the  incorporation  into  the  articles  of  association 
of  any  other  provisions  not  inconsistent  with  said  act, 
which  the  association  might  see  fit  to  adopt  for  the  regu* 
lation  of  its  business  and  the  conduct  of  its  affairs.  This 
provision  is  broad  enough  to  authorize  the  creation  of  a 
lien  in  favor  of  a  bank  upon  the  stock  of  its  debtors. 
According  to  the  case  of  Leggett  v.  The  Bank  of  Sing  Sing^ 
such  a  lien  might  be  created  by  the  articles  without  any 
provision  authorizing  it  in  the  general  law.  But  the  arti- 
cles contain  no  such  authority,  and  hence  the  provieions 
of  the  5th  section  do  npt  aid  the  defendant 

The  8th  section  provides  that  the  board  of  directors  shall 
have  power  to  define  and  regulate  by  by-laws,  not  incon- 
sistent with  the  said  act,  the  manner  in  which  its  stock 
shall  be  transferred,  its  general  business  conducted,  and 
all  the  privileges  granted  by  the  act  exercised  and  enjoyed. 
The  authority  to  regulate  the  manner  of  transferring  the 
stock  does  not  embrace  the  power  to  create  a  lien  upon 
it.  If  it  did,  then  the  state  banks  would  have  had  the 
power,  as  the  general  banking  law  conferred  the  same 
pbwer  on  the  directors  of  the  association.  But  it  is  settled 
that  they  acquired  no  such  power,  under  this  clause.  In- 
deed, the  clause  under  consideration  was  never  designed 
to  confer  any  such  authorily.  It  is  of  the  highest  import* 
ance  that  a  corporation  should  know  who  are  its  stock- 
holders, in  order  that  they  may  be  able  to  pay  dividends 
to  the  real  owner  of  the  stock,  but,  also  that  they  may 


510        CASES  IN  THE  SUPREME  COURT. 

Rosenback  v,  dalt  Springs  National  Bank. 

know  who  are  entitled  to  vote  at  elections,  hold  the  office 
of  directors  and  contribute  in  case  of  loss.  These  ends 
can  only  be  attained  by  enabling  the  corporation  to  regu- 
late the  manner  of  transferring  the  stock.  This  was  the 
sole  object  of  the  clause  of  the  act  to  which  I  have  referred. 

The  same  section  declares  that  the  by-laws  may  regu- 
late the  manner  in  which  its  general  husinegs  shall  be  can- 
ducted.  Argument  cannot  be  required  to  show  that  this 
clause  does  not  embrace  the  power  to  create  a  lien  on 
stock.  Such  a  power  has  no  connection  with  the  general 
business  of  the  corporation.  It  applies  to  a  very  limited 
class  of  cases,  and  to  a  very  small  share  of  the  business  of 
the  bank,  if  its  affairs  are  conducted  in  conformity  to  the 
general  law. 

The  section  next  authorizes  by-laws  to  regulate  the 
manner  in  which  all  privileges  granted  by  the  act  shall  be 
exercised  and  enjoyed.  This  does  not  contain  the  grant 
of  any  new  power,  except  the.  power  to  make  by-laws  in 
relation  to  powers  expressly  granted  by  the  act,  or  powers 
which  are  necessary  to  carry  into  effect  such  express 
powers,  as  the  power  -to  create  a  lien  on  stock  has  not 
been  conferred  by  any  of  the  other  provisions  of  the  stat* 
ute.  This  clause  does  not  profess  to  authorize  a  by-law 
to  be  made  in  reference  to  it 

We  have,  then — 1st.  The  act  of  congress  creating  these 
associations,  almost  identical  with  an  act  of  our  own  legis- 
lature, which  last  mentioned  act  our  own  courts  have  held 
does  not  confer  on  these  associations  the  power  to  create 
by  by-law  a  lien  on  the  stock  of  a  stockholder-indebted  to 
it  2d.  A  provision  in  the  act  of  congress  of  1863,  de- 
claring such  a  lien  is  repealed  and  omitted  from  the  sub- 
sequent act  of  1864.  3d.  Ifo  such  power  is  expressly 
conferred  in  the  act  of  1864,  nor  does  it  contain  any  pro 
vision  which,  fairly  construed,  confers  any  such  power. 
4th.  The  by-law  would  tend  to  work  a  forfeiture,  and  is 
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not,  therefore,  sach  an  one  as  the  association  conld  adopt 
under  the  power  which  corporations  have  at  common  law 
to  pass  by-laws. 

For  these  reasons,  I  am  of  the  opinion  that  the  by-law 
creating  or  declaring  the  lien  is  void,  and  furnishes  no  jus- 
tification to  the  defendant  for  refusing  to  transfer  to  the 
plaintiff  the  stodk  in  question. 

It  is  not  necessary  to  examine  the  other  question  pre- 
sented by  this  appeal,  viz.,  whether,  if  such  a  lien  existed, 
a  loan  to  a  stockholder  would  not  be  a  loan  on  the  secu- 
rity of  the  shares  of  its  own  stock,  and  therefore  a  violation 
of  the  35th  section  of  the  act  of  1864,  which  forbade  such 
a  loan. 

If  the  authority  was  conferred  upon  the  association  to 
declare  such  a  lien  by  by-law,  it  would  not  be  in  violation 
of  section  35.  That  section,  as  well  as  the  one  conferring 
the  authority  to  declare  the  lien,  must,  in  that  event,  be 
80  construed  as  that  both  shall  have  effect ;  and  as  that 
could  only  be  done  by  applying  section  35  to  express 
pledges  of  stock  as  security  for  loans,  the  section  would  be 
80  construed.  Congress  must  have  intended  that  the  two 
provisions  could  stand,  as  in  the  act  of  1863  it  expressly 
gave  the  bank  a  lien  on  the  stock  for  debts  due  by  the 
stockholders,  but  forbade  them  to  loan  on  the  security  of 
their  own  stock.  I  do  not  perceive,  therefore,  that  any 
light  can  be  drawn  from  section  35. 

If  I  was  called  on  to  construe  that  section  separated 
from  all  other  provisions  of  the  act,  I  should  be  of  opinion 
that  a  loan  by  an  association  upon  shares  of  its  own  stock 
as  security,  however  a  lien  upon  it  as  security  might  be 
obtained,  was  forbidden.  But  as  it  has  been'  held  that 
such  a  lien  may  be  obtained  if  provided  for  in  the  articles 
of  association,  it  would  follow  only  that  such  a  lien  cannot 
be  created  by  by-law,  and  the  section  must,  therefore,  be 
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construed  as  if  it  contained  the  exception  of  liens  created 
by  the  articles  of  association.  For  these  reasons,  I  am  in 
favor  of  affirming  the  judgment. 

Judgment  affirmed.(a) 

[OiroHDAOA  Gbnbbal  Tebh,  April  7,  1868.  Foster,  MuUm  and  Morgm^ 
JusticeB.] 

(a)  The  reporter  has  been  Aimished  with  a  note  of  another  case  inyolTin^ 
the  same  question  discussed  in  the  foregoing  opinion,  which  was  decided  hj 
the  same  court  at  the  general  term  in  June,  1869 : 

LuTHBB  H.  OovKLnr  and  DbWitt  G.  Peck,  assignees  of  James  S.  Chandler^ 
respondents,  v<.  The  Second  National  Bavk,  appellant. 

In  this  case  the  indebtedness  against  Chandler  did  not  arise  out  of  loans  or 
discounts  made  upon  the  security  of  his  bank  stock,  but  was  for  a  balance  on 
an  account  current,  and  mostly  for  moneys  received  by  Chandler,  who  was  a 
banker,  upon  checks,  drafts  and  notes  sent  to  him  for  collection.  The  defendant's 
bank  claimed  to  have  a  lien  upon  his  stock  as  security  for  this  indebtedness,  hy 
force  of  a  by-law  of  the  directors  creating  such  lien,  notice  of  which  was  in- 
dorsed upon  the  certificates  of  stock. 

MoBGAK,  J.  The  decision  in  BMenbaok  ▼.  The  Salt  Springi  Katitmat  Bmmk 
seems  to  control  this  case.  The  opinion,  in  which  I  concurred,  placed  the 
judgment  solely  upon  the  ground  that  the  directors  had  no  authority  to  create 
a  lien  upon  the  capital  stock  for  debts  due  from  the  stockholders  to  the  corpo- 
ration, unless  such  authority  was  expressly  conferred  by  the  artides  of  associ- 
ation. In  the  case  at  bar,  the  articles  of  association  give  no  such  authority 
to  the  directors,  nor  is  any  such  power  conferred  upon  them  by  the  act  of  con- 
gress. The  defendant's  bank  claims  to  hold  Chandler's  stoc]^  as  security  for 
his  indebtedness,  by  force  of  a  by-law  of  the  directors,  creating  a  lien,  of  which 
notice  is  indorsed  on  the  certificates  of  stock.  This  claim  cannot  be  distin- 
guished from  that  set  up  by  the  Salt  Springs  National  Bank  in  the  case  of 
Botenbatik.  It  is  true,  the  judgment  of  the  special  term  in  the  casQ  of  Rouftimek 
was  put  solely  upon  the  ground  that  the  debt  of  Barnes  grew  out  of  paper  dis- 
counted by  the  bank,  on  which  he  was  indorser,  and  that  the  by-law  relied 
upon  as  creating  a  lien  upon  his  stock  as  security  for  such  debt  was  within 
the  prohibitionr  of  the  85th  section  of  the  act  of  congress.  (15  Z71  8.  Stat,  at 
Large,  110.)  I  think  the  judgment  of  the  special  term  might  with  propriety 
have  been  affirmed  upon  that  ground ;  but  the  opinion  of  Mr.  Justice  MvLJLrH 
put  the  judgment  of  affirmance  upon  other  grounds,  decisive  of  the  case  at  bar, 
in  which  I  concurred.  I  am  of  the  opinion  that  we  ought  to  affirm  this  judg- 
ment upon  the  authority  of  that  case. 

Bacon  and  Mullin,  JJ.,  were  for  affirmance. 
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FosTBB,  J.,  disaented,  and  stated  that  he  oon<ianed  in  the  judgment  in  the 
case  of  Rotmbaek  t.  The  Salt  SpHnge  Natknai  Bank  solely  upon  the  ground  that 
the  lien  claimed  in  that  case  was  within  the  prohibition  of  the  act  of  congress. 
As  the  indebtedness  of  Chandler  did  not  arise  out  of  any  loans  or  discounts 
within  (he  prohibition  of  the  85th  section,  he  was  of  opinion  that  the  lien 
claimed  by  the  bank  should  be  adjudged  yalid. 

Judgment  affirmed. 


•  •• 


James  Fisk  Jr.  and  others  vs.  Thb  Chicago,  Boce  Island 

AND  Pacific  Bailroad  Company. 

Hatch  vs.  The  Same. 

Fanshaw  vs.  The  Same. 

Belden  vs.  The  Same. 

The  Supreme  Court  has  jurisdiction,  in  actions  brought  by  citizens  of  this  state 
as  holders  of  stock  of  a  railroad  corporation  created  by  the  states  of  Illinois 
and  Iowa,  for  the  purpose  of  restraining,  by  iqjunction,  the  use  of  the  pro- 
ceeds of  an  issue  of  stock  alleged  to  be  illegal  and  Toid,  and  appointing  a 
receiver  of  such  proceeds. 

Neither  a  railroad  corporation,  nor  its  directors,  have  the  right  to  make  certi- 
ficates purporting  to  represent  capital  stock,  which  has  not  in  fact  been  sub- 
scribed and  pidd  for,  and  to  put  them  on  the  market  and  sell  them  below 
par.  Every  paper  issued  purporting  to  represent  stock  which  has  in  fiict 
no  existence,  is  a  fs^se  certificate ;  and  the  directors  are  not  authorized  to 
issue  fiUse  certificates.    Such  issues  are  uUra  virta. 

The  act  of  the  directors  in  issuing  such  false  certificates  of  stock,  cannot  be 
ratified  by  a  subsequent  statute,  passed  by  one  of  the  states  from  which  the 
corporation  derives  its  existence,  alone }  neither  state  having  exclusive  juris- 
diction over  the  corporation. 

An 'injunction  should  not  be  issued  to  restrain  the  corporation,  except  so  far 
as  the  illegal  certifioates  are  concerned.  The  transfer  of  such  certificates 
may  be  enjoined,  and  the  proceeds  held  by  the  court  to  protect  the  com- 
pany against  claims  for  damages  by  the  holders  of  false  certificates,  or  to 
enable  it  to  retire  them. 

THE  plaintiffs  in  these  several  actions  sued,  as  holders 
of  original  shares  of  the  stock  of  the  Chicago,  Bock 
Island  and  Pacific  Bailroad  Company,  a  corporation  ere* 
Vol.  Lin.  33 
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ated  by  the  states  of  Illinois  and  Iowa.  The  complaints 
alleged  that  the  new  issue  of  49,000  shares  of  the  stock 
was  illegal  and  void,  and  demanded  injunctions  against 
the  use  of  the  proceeds  of  that  issue,  and  the  appointment 
of  a  receiver  of  such  proceeds.  Motions  were  made  by 
the  plaintifis  for  the  appointment  of  such  receiver,  and 
motions  were  made  by  the  defendants  to  dissolve  the 
pending  iujunctions  against  the  use  of  the  proceeds.  AU 
the  motions  came  on  and  were  heard  together. 

D.  D.  JFidd,  J.  E.  BurriU  and  J.  K.  Porter,  for  the 
plaintiffs. 

0.  Tracy  J  W.  M.  EvarU^  W.  Futtertotij  A.  J.  Vanderpoel 
and  J.  jy.  Whiting,  for  the  defendants. 

Gardozo,  J.  I  shall  not  follow  the  counsel  over  the 
extended  field  of  discussion  in  which  they  indulged  on  the 
argument  of  the  motions  in  these  cases.  The  statement 
of  a  very  few  plain  and  well  recognized  propositions  is 
all  that  is  necessary  to  dispose  of  the  question  really  in- 
volved.   My  views  may  be  briefly  expressed,  as  follows : 

1.  Even  if  my  reflection  and  examiuation  led  me  to  a 
different  opinion,  which  they  do  not,  I  should  not  feel  at 
liberty  to  deny  the  existence  of  the  jurisdiction  which  it 
is  sought  to  have  the  court  entertain,  in  these  actions, 
since  the  point  has  been  fully  and  distinctly  decided  by 
the  general  term  of  this  court  in  Gfriffiths  v.  ScoH^  cited  on 
the  argument  My  views  accord  with  that  decision,  but 
in  any  event  I  should  consider  myself  bound  to  follow  it. 
In  that  case  Judge  Ingraham  said :  '^  I  think  there  can  be 
no  doubt  that  a  citizen  of  this  state  can  maintain  an  action 
against  a  foreign  corporation,  for  any  cause  connected 
with  the  recovery  of,  or  protection  to,  his  property  or 
rights  in  said  corporation."  Judge  Lbonard,  in  the  same 
case,  held  that  this  cou.rt  ^^  has  not  the  power  to  remove 
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or  appoint  the  trustees  or  directors  of  a  foreign  corpora- 
tion, but  it  can  enjoin  their  action,  when  illegal,  or  when 
acting  fraudalently  or  unlawfully,  if  they  are  personally 
within  our  jurisdiction."  These  remarks  are  apposite  to 
the  present  suits,  and  dispose  of  the  point  as  to  jurisdic- 
tion, raised  by  the  defendants'  counsel. 

2.  The  issue  of  the  49,000  shares  complained  o^  was 
fUtra  vires.  Neither  the  corporation  nor  its  directors  had, 
in  any  view,  the  right  to  make  certificates  purporting  to 
represent  capital  stock  which  had  not  in  fact  been  sub- 
scribed and  paid  for,  and  to  put  them  on  the  market  as 
stock  and  sell  them  below  par.  K  they  might  do  so,  and 
sell  them  at  a  discount  of  one  or  two  per  cent,  they  might 
sell  them  at  fifly  per  cent,  or  any  greiater  discount  It  is 
not  a  question  of  good  faith,  or  of  honest  intention,  or  of 
wise  policy,  or  skillful  or  discreet  management  on  the 
part  of  the  directors ;  it  is  a  question  of  power.  Every 
paper  issued,  purporting  to  represent  stock  which  had  in 
fact  no  eziBtence,  was  a  false  certificate ;  and  the  directors 
were  not  authorized  to  make  false  certificates.  No  such 
power  attaches  to  their  office,  and  the  stockholders  have 
the  right  to  complain  that  they  have  assumed  a  power 
which  was  not  conferred  upon  them.  These  views,  con- 
trolling the  case,  are  so  familiar  that  they  do  not  require 
the  citation  of  authorities  to  support  them. 

3.  The  statute  passed  by  the  legislature  of  Iowa  (Laws 
of  loway  1868,  ch.  13)  cannot  alone  ratify  the  act  of  the 
directors.  The  state  of  Iowa  has  not  exclusive  jurisdic- 
tion over  this  corporation.  The  certificates  do  not  purport 
to  represent  stock  in  the  original  corporation  created  by 
the  state  of  Iowa,  but  assume  to  represent  stock  of  the 
consolidated  company,  consisting  of  that  corporation  and 
the  one  formed  under  the  laws  of  Illinois.  The  latter 
state,  therefore,  has  quite  as  much  control  of  the  present 
matter  as  the  state  of  Iowa.  Certainly  the  act  of  either^ 
alone,  will  not  aid  the  defendants. 
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4.  I  see  no  reason  why  any  injanction  shoald  have 
issued  to  restrain  the  defendants,  except  so  far  as  the 
49,000  illegal  certificates  are  concerned.  The  transfer  of 
the  illegal  issue  was  properly  enjoined,  and  the  proceeds 
should  be  held  by  the  court  to  protect  the  company 
against  damages  in  favor  of  the  holders  of  the  false  certi- 
ficates, or  to  enable  it  to  retire  them ;  but  nothing  is  dis- 
closed in  the  papers  which  satisfies  me  that  it  is  either 
proper  or  necessary  to  prevent  dealings  in  the  genuine 
stock,  or  to  interfere  with  the  business  of  the  corporation, 
except  to  the  extent  I  have  mentioned. 

5.  Respecting  the  motions  to  attach  the  defendants,  I 
have  only  to  remark  that  I  do  not  think  that  any  breach 
of  the  injunction  has  been  established  by  the  affidavits 
submitted  to  me,  calling  for  any  present  action. 

6.  I  shall  appoint  Hugh  Smith,  Esq.,  (the  deputy  city 
chamberlain^)  receiver  of  the  proceeds  of  the  49,000  illegal 
shares,  requiring  from  him  a  bond  with  surety,  to  be  ap- 
proved, in  $500,000,  and  directing  that  each  half  million  of 
dollars  which  shall  come  to  his  hands  as  such  receiver 
shall  be  deposited  alternately  in  the  United  States  Trust 
Company  and  in  the  Union  Trust  Company. 

7.  The  costs  of  these  motions,  will  be  costs  in  the  actions, 
and  abide  the  event  of  the  same. 

8.  An  order  in  accordance  with  these  views,  and  con* 
taining  such  provisions  as  may  be  deemed  necessary  to 
carry  them  into  effect,  will  be  prepared  by  the  plainti&' 
attorneys  and  presented  to  me  for  settlement. 

Ordered  accordingly. 

[Nbw  Tobk  Spboial  Tb&x,  at  Chambers,  April  6, 1868.    Cardoeo,  Justioe.] 
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isfaction  of  the  court  or  oflScer  granting  an  order  for  publication,  that  a        |  ^ad % 


party  cannot,  after  due  diligence,  be  found  within  the  state.  That  fact  must 
appear  by  affidavit  The  return  of  a  sherefT  will  not  answer ;  that  not  being 
the  kind  of  evidence  which  the  statute  requires. 

j!Tor  can  the  essential  fact  be  made  to  appear  partly  by  affidavit  and  partly  by 
a  return.    It  must  be  made  to  appear  by  affidavit  only. 

The  affidavit  may  be  made  by  a  plaintiff  in  the  action. 

The  statute  does  not  prescribe  who  shall  make  the  affidavit,  but  it  must  show 
to  the  satisfaction  of  the  court  or  judge  that  due  diligence  has  been  used, 
and  that  the  person  to  be  served  cannot  be  found  within  the  state. 

The  filing  of  the  complaint  is  not  necessary,  where  the  summons  and  com- 
plaint are  served  personally  upon  the  defendant,  soon  after  the  order  for 
publication  is  granted,  and  where  no  publication  is  made. 

When  publication  is  ordered,  personal  service  of  a  copy  of  the  summons  and 
complaint  out  of  the  state  is  equivalent  to  publication  and  deposit  in  the 
post-office. 

Where  the  plaintiff  failed  to  comply  with  the  statutory  conditions  on  which  the 
action  was  deemed  to*  be  commenced,  by  the  issuing  of  the  summons ;  Hdd 
that  it  must  be  deemed  not  to  have  been  commenced  until  the  service  of  the 
summons  and  complaint,  under  the  judge's  order ;  that  up  to  that  time  no 
action  had  been  commenced,  and  none  was  depending ;  and  that  an  attach- 
ment previously  issued  and  levied  upon  the  defendant's  property  had  nothing 
to  support  it,  but  was  wholly  void,  and  should  be  set  aside. 

The  order  for  publication,  in  such  a  case,  however,  if  regularly  granted,  may 
be  allowed  to  stand,  without  any  reference  to  the  attachment. 

APPEAL  by  the  defendant  from '  an  order  denying  a 
motion  to  set  aside  an  attachment  and  order  for  pub- 
lication. 

The  defendant  was  a  non-resident  of  this  state,  and  a 
resident  of  Michigan.  The  summons,  and  a  warrant  of 
attachment  against  the  property  pf  the  defendant,  were 
placed  in  the  hands  of  the  sheriff  of  Monroe  county,  on 
the  8th  of  October,  1866,  and  on  the  same  day  the  sheriff, 
by  virtue  of  such  warrant,  seized  the  defendant's  property. 
On  the  2d  of  January,  1867,  the  sheriff  indorsed  upon  the 
summons  that  after  due  and  diligent  inquiry  by  him  made, 
he  could  not  find  the  defendant  within  his  bailiwick,  to 
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make  service  of  process  upon  him.  On  the  following  day, 
the  plaintiff  presented  his  own  affidavit  to  the  county- 
judge  of  Monroe  county,  in  which  he  set  forth,  among 
other  things,  that  the  defendant  was  his  son-in-law,  hav- 
ing married  his  daughter,  and  that  in  the  fall  of  the  year 
1864  he  left  his  residence  in  this  state,  and  removed  to 
Van  Buren  county  in  the  state  of  Michigan,  where  he  has 
since  resided,  with  his  family ;  that  the  summons  issued 
in  the  action  could  not  be  served  by  reason  of  the  defend- 
ant's residence  out  of,  and  his  absence  from,  this  state ; 
that  the  deponent  had  searched  for  the  defendant  and  en- 
deavored to  find  him  within  the  state,  at  the  time  of  com- 
mencing the  action ;  and  that  by  search  and  inquiry  he 
had  been  unable  to  find  him,  and  did  not  believe  he  had 
been  within  this  state  since  the  fall  of  1864 ;  and  that  he 
would  be  likely  to  know,  from  the  fact  of  the  defendant 
being  his  son-in-law,  and  he  having  seeu  letters  from  him, 
the  defendant.  Upon  this  affidavit  being  presented  to 
the  county  judge,  together  with  the  sheriff's  return  upon 
the  summons,  that  officer,  on  the  day  last  mentioned,  made 
an  order  for  the  service  of  the  summons  by  publication, 
in  which  it  is  recited  as  follows :  "  It  appearing  to  my 
satisfaction,  by  the  affidavit  of  the  plaintiff,  that  a  cause 
of  action  exists,"  &c.,  and  "  that  the  defendant  cannot 
after  due  diligence  be  found  within  this  state,"  &c.,  "  I  do 
order,"  &c.  After  the  granting  of  the  order,  and  on  the 
8th  of  January,  1867,  a  copy  of  the  summons  and  com- 
plaint were  served  personally  on  the  defendant,  at  his  res- 
idence in  the  state  of  Michigan,  l^o  complaint  had  been 
filed  in  the  clerk's  office. 

The  motion  to  set  aside  the  attachment  and  order  was 
made  on  three  grounds :  1.  That  the  affidavit  on  which 
such  order  was  granted  did  not  show  that  effort  was  made 
to  serve  th^  summons;  nor  that  the  defendant  could  not 
be  found;  nor  that  any  search  had  been  made  for  him; 
nor  that  he  was  not  in  th«  state  when  the  summons  was 
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issued.    2.  That  no  complaint  had  been  filed,  in  the  action. 
3.  That  the  order  for  publication  of  the  summons  was  not 
obtained,  and  the  publication  thereof  commenced,  within 
the  time  prescribed  by  statute. 
The  motion  was  denied. 

Qeo.  F.  Dan/orthf  for  the  appellant 

M.  S.  NewUmy  for  the  respondent 

By  the  Courts  Johkson,  J.  It  is  claimed  by  the  appel- 
lant's counsel,  that  the  judge  who  granted  the  order  of 
publication  had  no  right  to  receive  or  take  into  consider- 
ation the  sherifi''s  certificate  that  he  could  not  find  the 
defendant  in  his  county,  to  make  service  of  the  summons 
upon  him.  It  is  also  claimed  that  proof  by  affidavit,  that 
the  defendant  to  be  served  "  cannot  after  due  diligence.be 
found  within  the  state,"  must  be  made  by  the  officer,  or 
other  person  who  has  possession  of  the  summons,  for  the 
purpose  of  making  service.  And  that  the  affidavit  of  the 
plaintifl;^  who  could  not  serve  the  summons,  was  not  com- 
petent proof  before  the  officer,  to  satisfy  him  that  the  de- 
fendant could  not  be  found  within  the  state.  The  statute 
provides  what  kind  of  proof  shall  be  made  to  the  satis- 
faction of  the  court  or  officer  granting  the  order  of  publi- 
cation, that  H  party  cannot,  after  due  diligence,  be  found 
within  the  state.  That  fact  must  appear  by  affidavit. 
{Code,  §  135.) 

The  return  of  a  sheriff  will  not  answer ;  that  not  being 
the  kind  of  evidence  which  the  statute  requires.  TSov 
could  the  essential  fact  be  made  to  appear  partly  by  affi- 
davit and  partly  by  a  return.  It  must  be  made  to  appear 
by  affidavit  only.  But  although  the  return  appears  to 
have  been  presented  with  the  plaintiff's  affidavit,  there 
is  nothing  to  show  that  the  judge  who  granted  the  order 
received  or  acted  upon  the  return  as  evidence.    On  the 
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contrary,  the  order  recites  that  the  fact  appeared  to  his, 
the  judge's,  satisfaction  by  the  affidavit  of  the  plaintiff. 

If  the  affidavit  was  competent  as  evidence,  the  presence 
of  the  return  at  the  same  time  did  not  destroy  or  weaken 
its  force.  As  to  the  competency  of  an  affidavit  by  a  plain- 
tiff in  the  action  for  such  a  purpose,  it  was  held  to  be 
competent  and  sufficient  in  Van  Wych  v.  Hardy,  (20  How. 
Pr.  222.)  That  was  a  general  term  decision,  which  it  is 
our  practice  generally  to  follow.  The  statute  does  not 
prescribe  who  shall  make  the  affidavit,  but  it  must  show 
that  due  diligence  has  been  used,  and  that  the  person  to 
be  served  cannot  be  found  within  the  state,  to  the  satis- 
faction of  the  court  or  judge.  In  the  present  case  it  will 
be  seen  from  the  facts  stated  in  the  affidavit,  in  respect 
to  the  inquiries  made,  and  the  grounds  of  belief  and 
knowledge,  that  it  furnishes  far  more  satisfactory  evidence 
of  the  defendant's  continual  absence  from  the  state,  than 
any  proof  of  search  by  a  sheriff  or  other  officer,  who  was 
a  stranger  to  him,  could  furnish. 

As  to  filing  the  complaint  in  a  case  like  this,  I  am  of  the 
opinion  it  is  not  necessary.  Here  the  summons  and  com- 
plaint were  served  personally  upon  the  defendant,  within 
a  short  time  after  the  order  of  publication  was  granted. 
The  Code  (§  135)  provides  that  when  publication  is  ordered, 
personal  service  of  a  copy  of  the  summons  and  complaint 
out  of  the  state,  is  equivalent  to  publication  and  deposit 
in  the  post-office.  The  complaint,  by  the  same  section, 
is  to  be  "  first  filed,"  "  in  all  cases  where  publication  is 
made."  And  in  that  case  '^  the  summons,  as  published, 
must  state  the  time  and  place  of  such  filing."  Here  no 
publication  was  made,  but  the  summons  and  complaint 
were  served  personally.  The  defendant  having  a  copy  of 
the  complaint,  there  was  no  necessity  of  having  it  filed, 
where  he  could  obtain  a  copy,  or  of  a  notice  of  the  time 
and  place  of  such  filing,  and  the  statute  does  not  require 
it  in  such  a  case. 
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Bat  the  third  ground  of  the  defendant's  motion  pre- 
sents a  question  of  more  difficulty.  The  summons,  as  has 
been  seen,  was  issued  and  the  attachment  levied  on  the 
8th  of  October,  1866.  The  service  of  the  summons  and 
complaint  upon  the  defendant  in  the  state  of  Michigan, 
which  is  made  the  equivalent  for  publication,  after  the 
order  for  a  service  of  the  summons  in  that  manner  had 
been  obtained,  was  not  made  until  the  8th  of  January, 
1867,  more  than  ninety  days  after  the  summons  was  issued. 
The  order  for  the  service  by  publication  was  not  obtained 
until  the  3d  of  January,  1867,  nearly  ninety  days  after  the 
issuing  of  the  summons,  and  publication  was  never  com- 
menced. At  the  session  of  the  legislature  in  1866,  section 
227  of  the  Code,  which  gives  the  provisional  remedy  of 
attachment,  was  amended  by  adding  to  it  as  follows: 
^^  And  for  the  purposes  of  this  section,  an  action  shall  bo 
deemed  commenced  when  the  summons  is  issued,  pro- 
vided, however,  that  personal  service  of  such  summons 
shall  be  n^ade,  or  publication  thereof  commenced,  within 
thirty  days.''  Previous  to  this  amendment,  it  had  been 
held  by  the  Court  of  Appeals,  in  Kerr  v.  Mounts  (28  N.  T. 
Bep.  659,)  that  an  attachment  could  only  be  issued  where 
an  action  was  depending ;  and  that  an  attachment  issued 
where  a  summons  had  been  issued,  merely,  and  not  served, 
was  void,  the  issuing  of  a  summons  not  being  the  com- 
mencement of  an  action  for  general  purposes.  By  refer- 
ring to  the  section,  it  will  be  seen  that  this  provisional 
remedy  is  given  only  "in  an  action  arising  on  contract,*' 
kc  It  must  have  the  foundation  of  an  existing  depending 
action  to  stand  upon,  or  it  is  a  nullity.  Of  course,  there  is 
no  action  in  existence  until  one  has  been  commenced  ac- 
cording to  law.  This  amendment  to  section  227  was 
doubtless  made  to  remedy  a  defect  disclosed  by  the  decision 
above  referred  to,  and  to  render  the  provisional  remedy, 
by  attachment,  more  efficacious  than  it  would  be  if  the 
party  were  compelled  to  wait  until  the  action  was  com- 
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menced  by  tKe  actual  service  of  a  sammoDB,  before  he 
could  have  his  warrant  of  attachment  Hence  it  was  pro- 
vided by  the  amendment,  that  for  the  purposes  of  that  sec- 
tion, (§  227,)  in  order  to  uphold  and  give  effect  to  the 
warrant  of  attachment,  the  action  should  be  deemed  to 
be  commenced  when  the  summons  was  issued,  on  certain 
conditions.  Since  the  amendment,  therefore,  a  warrant 
of  attachment  properly  granted  and  served  immediately 
after  summons  issued,  and  before  service  thereof,  is  ^^in 
an  action^^*  and  is  valid  and  effectual,  provided  always,  that 
the  conditions  on  which  the^issuing  of  the  summons  is 
deemed  the  commencement  of  the  action  are  subsequently 
complied  with.  In  the  present  case  the  condition  was  not 
complied  with,  by  personal  service  of  the  summons  or  the 
commencement  of  the  publication  thereof  in  thirty  days. 
The  question  then  arises,  whether,  after  the  expiration  of 
the  thirty  days,  and  between  that  time  and  the  service  of 
the  summons  and  complaint  under  the  order,  this  action 
was  legally  depending,  so  as  to  afibrd  a  support  \k)  the  war- 
rant of  attachment 

This  depends  upon  the  effect  of  the  proviso  in  the 
amendment  A  proviso  in  a  statute  always  implies  a  con- 
dition, unless  modified  by  subsequent  words.  The  differ- 
ence  between  an  exception  and  a  proviso  in  a  statute  is 
that  the  first  exempts  absolutely  from  the  operation  of  tbe 
enactment,  whereas  the  latter  only  defeats  the  operation 
of  the  enactment  conditionally.  {Bauv.  Law  Diet,  tiL 
^^ProvisOj*^  and  cases  there  cited.)  A  proviso  is  something 
engrafted  on  a  preceding  enactment,  by  way  of  limitatioa 
or  otherwise,  and  is  held  to  operate  as  a  repeal  of  tbe 
purview  of  the  act  where  it  is  inconsistent  with  it,  as 
expressing  the  last  intention  of  the  lawgiver.  (Smith's 
Commentaries  on  Statute  and  0<m$titutianal  LaWy  712.)  The 
effect  of  the  amendment  most  clearly  is,  that  in  the  par- 
ticular case  in  which  a  warrant  of  attachment  is  properly 
issued,  at  the  time  of  issuing  the  summons,  or  at  any  time 
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afterwards,  within  thirty  days,  'the  action  is  deemed  to  be 
commenced  and  depending  provisionally  or  conditionally 
only.  If  within  the  thirty  days,  however,  the  proviso  or 
condition  is  not  complied  with,  the  action  is  no  longer 
deemed  to  be  commenced  by  the  issuing  of  the  summons, 
and  the  action  is  no  longer  depending.  The  warrant  of 
attachment,  consequently,  being  no  longer  ^^in  an  action" 
depending,  has  nothing  to  stand  upon,  and  must  necessa- 
rily fall  The  subsequent  steps  within  the  thirty  days  are 
clearly  j  visdictional  matters,  and  must  be  taken  in  order 
to  continue  the  pendency  t>f  the  action,  which  is  before 
then  provisional  only.  This  proviso  is,  in  its  character, 
quite  like  that  attached  to  section  99.  By  that  section,  it 
is  provided  that  the  attempt  to  commence  an  action  by  the 
delivery  of  a  summons  to  the  sheriff  or  other  officer  of  the 
county,  with  the  intent  that  it  shall  be  actually  served, 
shall  be  deemed  equivalent  to  the  commencement  thereof. 
But  it  also  provides  that  such  attempt  must  be  followed  by 
the  first  publication  of  the  summons,  or  the  service  thereof, 
within  sixty  days.  This  has  been  uniformly  held  not  to 
apply  to  the  commencement  of  actions  generally,  but  to 
actions  in  particular  cases  only.  Supposing,  in  an  action 
under  that  section,  to  save  the  statute  of  limitations,  no 
subsequent  steps  should  be  taken  after  the  issuing  of  the 
summons,  would  any  one  pretend  that  an  action  had  been 
commenced  for, any  purpose?  I  think  not  By  the  pro- 
viso in  the  amendment  in  question,  the  legislature  doubt- 
less intended  that  a  plaintiff  should  lose  all  benefit  and 
advantage  which  inight  accrue  from  such  a  provisional 
remedy,  unless  he  continued  diligently  and  perfected  the 
commencement  of  the  action  by  the  service  of  the  sum- 
mons in  one  of  the  ways  provided  for.  It  was  not  designed 
to  give  a  plaintiff  the  privilege  of  seizing  the  defendant's 
property  in  advance,  and  holding  it  till  it  should  suit  his 
pleasure  or  convenience  to  proceed  in  his  action.  If  the 
plain tifl^  under  this  section,  could  hold  the  property  ninety 
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days  before  taking  the  subsequent  steps,  I  do  not  see  why 
he  might  not  continue  to  hold  it  in  the  same  way  for  years. 

The  plaintift**s  counsel  refers  to  section  139  of  the  Code, 
which  provides  that,  from  the  time  of  the  service  of  the 
summons  in  a  civil  action,  or  the  allowance  of  a  provisional 
remedy,  the  court  is  deemed  to  have  acquired  jurisdictiou 
and 'to  have  control  of  all  the  subsequent  proceedings.  I 
do  not  see  that  this  section  has  any  particular  bearing 
upon  the  real  question  involved  in  this  case.  The  court 
undoubtedly  acquired  jurisdiction  in  the  cast  by  the 
allowance  of  the  provisional  'order  or  warrant,  after  the 
suit  was  provisionally  commenced  by  the  issuing  of  the 
summons.  But  whether  it  retained  such  jurisdiction  after 
the  lapse  of  thirty  days,  when  the  action  could  no  longer 
be  deemed  to  have  been  commenced,  is  quite  another 
question.  It  is  obvious  that  in  such  a  case  the  jurisdiction 
of  the  court  must  be  provisional  or  conditional,  as  was 
the  commencement  of  the  action,  and  ceases  the  moment 
the  law  ceases  to  regard  the  action  as  having  been  com- 
menced and  to  be  depending.  My  conclusion,  therefore, 
is,  that  the  plaintiff  having  failed  to  comply  with  the  stat- 
utory conditions  on  which  the  action  was  deemed  to  be 
commenced  by  the  issuing  of  the  summons,  it  must  be 
deemed  not  to  have  been  commenced  until  the  service  of 
the  summons  and  complaint,  under  the  judge's  order,  on 
the  8th  of  January,  1867.  Up  to  that  time  no  action  had 
been  commenced  and  none  was  depending,  and  the  war- 
rant of  attachment  had  nothing  to  support  it,  but  was 
wholly  void,  and  should  have  been  set  aside. 

The  defendant  asked  also,  by  his  motion,  to  have  the 
order  of  publication  set  aside ;  but  I  do  not  see  why  that 
was  not  regularly  granted,  under  the  general  provision 
for  the  service  of  a  summons  upon  a  non-resident  defend- 
ant, without  any  reference  to  the  attachment  So  far  as 
that  is  concerned,  the  order  appealed  from  is  correct 
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The  order,  therefore,  so  far  as  it  refases  to  set  aside  the 
warrant  of  attachment,  should  be  reversed,  and  an  order 
setting  aside  the  attachment  granted,  and  in  other  respects 
affirmed.    ITo  costs  of  the  appeal  allowed  to  either  party. 

[MovBOB  Gbhbral  Tbbm,  June  1,  1868.    K  D,  Smithy  Johmtm  and  /.  C, 
Smithj  Justioes.] 
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Halsxbab  Ford  and  others  vs.  Chillion  Ford  and  others. 

Independent  of  the  Code,  this  coort  has  the  power  on  motion  at  special  term, 
at  any  time  before  verdict,  to  allow  amendments  to  pleadings,  by  permitting 
the  insertion  of  a  new  cause  of  action  or  a  new  defense. 

But  the  power  of  the  court  to  allow  such  an  amendment  durm^  ih$  trial  of  a 
eaurn  is  quite  a  different  thing.  Such  a  power  did  not  exist  before  the  Code, 
nor  has  it  been  conferred  by  that  statute,  U  mmm. 

The  court  has  no  power,  on  the  trial  of  a  cause,  to  allow  the  amendment  of  a 
pleading  by  inserting  a  new  cause  of  action,  or  a  new  defense.  And  if  such 
power  is  not  possjsssed  by  the  court,  on  the  trial,  it  is  not  possessed  by  a 
referee.  If,  on  the  trial  before  a  referee,  such  an  amendment  is  desired,  it 
can  only  be  obtained  by  suspending  the  trial,  or  hearing,  and  applying,  on 
notice,  to  the  special  term. 

The  opmions  advanced  in  Woodruff,  JHekiif  (18  How,  Fr.  164,)  that  "a  referee 
is  no  longer  an  officer  of  the  court;"  that  "the  court  at  special  term  has 
no  more  power  to  grant  amendments  than  the  court  has  on  the  trial;"  and 
that  "  a  referee  has  all  the  powers  of  a  court  at  special  term,  to  allow  amend- 
ments," disapproved. 

A  referee  app<Hnted  to  hear  and  determine  a  cause  is  always  under  the  control 
and  direction  of  the  court,  and  may  be  removed  at  its  pleasure. 

A  referee  has  no  authority,  on  the  trial  of  an  action  before  him,  to  malce  an 
order  allowing  an  answer  to  be  amended  by  inserting  therein  the  defense  of 
the  statute  of  limitations. 

Although  an  order  thus  made  is  the  subject  of  exception,  and  may  be  reviewed 
on  appeal  ih>m  the  Judgment  entered  on  the  referee's  report,  the  plaintiff  is 
not  restricted  to  that  mode  of  redress.  He  has  the  right  to  seek  a  more 
expeditious  and  less  expensive  mode. 

The  spodal  term  possesses  the  power  to  set  aside  any  order  made  by  a  referee, 
in  the  progress  of  a  cause,  which  he  had  not  authorU^  to  fnake,  and'also  the 
power  to  compel  him  to  proceed  to  the  trial  of  the  issues  referred  to  hhn  for 
determination. 
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ACTIOIf  broaght  by  eestuis  que  trustj  against  their  tnistee 
and  others.  The  complaint  was  personally  served,  and 
an  answer  having  been  pat  in,  the  plaintiffii  demurred 
thereto;  whereupon  the  defendants  served  an  amended 
answer.  Upon  the  issue  thus  joined,  the  cause  was,  by 
stipulation,  referred  to  a  referee  to  hear  and  determine. 
On  the  trial  before  the  referee,  the  defendants  moved  for 
leave  to  amend  their  answer  by  adding  a  count  setting  up 
the  statute  of  limitations.  The  plaintiffs  objected  to  the 
amendment.  The  referee  granted  the  motion,  and  made 
an  order  allowing  the  amendment,  which  was  made  accord- 
ingly. Previous  to  the  final  hearing  of  the  cause,  the 
plaintiffs,  on  notice,  applied  to  this  court,  by  motion,  to 
set  aside  the  order  of  the  referee,  and  for  a  direction  that 
he  proceed  to  hear  and  determine  the  cause  upon  the  issues 
referred  to  him  for  trial. 

JE.  0.  JameSj  for  the  plaintiffs. 

Oeo.  MarrUy  for  the  defendants. 

James,  J.  There  seems  to  be  some  conflict  in  the  de- 
cisions as  to  the  power  of  the  court  to  allow  amendments 
to  pleadings  after  issue  joined.  Leave  to  amend  is  asked 
for  at  different  stages  of  the  action;  sometimes  before 
trial,  sometimes  on  the  trial,  an^  sometimes  after  trial ; 
and  the  difference  in  the  powers  of  the  court  at  these 
different  stages  seems  to  have  been  lost  sight  of  in  some 
of  the  reported  cases.  So  also  of  the  powers  of  the  court 
at  circuit,  on  the  trial,  and  the  special  term,  on  motion. 

Before  the  Code  this  court  possessed  and  exercised  the 
power  of  allowing  amendments  to  pleadings  upon  the  ap- 
plication of  either  party ;  a  new  cause  of  action,  or  a  new 
defense,  was  often  allowed  by  amendment.  It  was  a  power 
necessaty  to  the  administration  of  justice ;  and  the  permit* 
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sion  for  its  exercise  was  obtained  by  application  to  the 
special  term,  upon  notice. 

The  power  of  the  court  to  allow  such  amendments  being 
conceded,  its  permission  or  refusal,  or  the  terms  and  con- 
ditions, were  always  in  the  discretion  of  the  court,  each 
.  case  depending  upon  its  own  peculiar  features,  facts  and 
circumstances. 

That  portion  of  the  opinion  in  Woodruff  v.  Dickie^  (31 
Sow.  Pr.  Bep,  164,)  which  adserts  "that  the  courts  never 
claimed  the  power,  either  at  common  law  or  under  any 
previous  statutes,  to  allow  an  amendment  to  an  existing 
pleading  by  the  insertion  of  a  new  and  different  cause  of 
action  or  defense,"  is  unsound.  It  is  true,  courts  never 
claimed  the  power  of  substituting  one  kind  of  action  for 
another  by  amendment,  as  tort  for  assumpsit,  or  vice  versa  ; 
but  the  power  to  add  another  cause  of  action  of  the  same 
nature^  or  another  defense  that  went  to  defeat  the  action, 
was  always  claimed,  although  permission  was  not  always 
granted.  Even  the  authorities  cited  by  the  learned  judge 
in  Woodruff  "v.  Diekiej  (supra^)  do  not  deny  the  power  above 
claimed,  but  negatively  concede  it.  Saekett  v.  Thompson^ 
(2  John.  206,)  w^s  for  leave  to  strike  out  a  single  count 
and  add  a  new  count,  or  for  leave  to  add  two  new  counts. 
It  appeared  that  a  former  action  for  the  same  cause  had 
been  once  tried  and  the  plaintiff  nonsuited ;  that  the  pres- 
ent suit  had  been  four  several  times  noticed  for  trial  by 
the  plaintiff;  and  on  these  grounds  the  motion  was  de- 
nied; not  because  of  the  want  of  power;  and  not  one  of 
the  authorities  there  cited  put  the  denial  on  the  want  of 
power ;  while  in  two  cases,  Bearcroft  v.  Hundreds  of  Bum-' 
ham  and  Stone,  {Levins,  347,)  and  Duchess  of  Marlborough 
V.  Wigman,  (Fitz.  193,)  the  amendments  were  allowed  un- 
der the  peculiar  circumstances  of  each  case ;  thus  asserting 
the  power.  Trinder  v.  Durani,  (5  Wend.  72,)  related  to  a 
plea  in  abatement,  and  hence  had  no  application.  Wil- 
Hams  y.  Cooper^  (1  EiUy  637,)  was  an  action  of  slander, 
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and  the  declaration  counted  upon  words  qharging  the  steal- 
ing of  apples,  and  the  plaintijOT  asked  leave  to  amend  by 
adding  a  count  for  stealing  hoards ;  the  motion  was  not 
denied  for  the  want  of  power  in  the  court  to  allow  it,  but 
because  the  statute  of  limitations  had  run  against  the 
cause  of  action  sought  to  be  inserted,  and  the  court  said 
« a  new  cause  of  action  would  be  allowed  by  way  of 
amendment,  provided  the  suit  intended  to  embrace  it  and 
it  was  omitted  through  mistake ;"  here  again  asserting  the 
power  of  the  court  to  grant  amendments  by  inserting  new 
causes  of  action. 

Numerous  cases  might  be  cited  showing  the  exercise  of 
such  power  by  the  courts ;  but  it  is  unnecessary.  Experi- 
ence has  taught  the  necessity  of  such  a  power.  As  .was 
said  by  Justice  Smith,  in  Union  Bank  v.  MoUj  (19  Sow. 
Pr.  267,)  "  the  exercise  of  discretion  (which  such  power 
confers)  is  among  the  most  embarrassing  duties  cast  upon 
the  courts,  and  yet  its  existence  and  exercise  is  indis- 
pensable to  the  proper  administration  of  public  justice." 
I  therefore  repeat  that,  independent  of  the  Code,  this  court 
at  special  term  on  motion,  at  any  time  before  verdict,  has 
the  power  to  allow  amendments  to  pleadings,  by  permit- 
ting the  insertion  of  a  new  cause  of  action  or  new  defense. 
{Beardiley  v.-  Stover^  7  How.  294.  Harrington  v.  Slade^  22 
Barb.  161.) 

But  the  power  of  the  court  to  allow  such  an  amend- 
ment during  the  trial  of  a  eatisBj  is  another  and  quite  a  dif- 
ferent thing.  Such  a  power  did  not  exist  before  the  Code, 
and  I  cannot  discover  that  it  has  been  conferred  by  that 
statute. 

In  this  case  the  application  for  leave  to  amend  was 
during  the  trial,  and  was  made  to  the  referee.  Before 
the  Code,  a  referee  had  no  power  to  grant  any  amend- 
ments to  the  pleadings,  in  an  action  pending  before  him. 
By  section  272  of  that  statute,  referees  are  given  the  same 
power  of  amendment  as  the  courts  on  the  trial  of  a  cause. 
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BO  that  now  each  tribunal  has  equal  powers  of  amendment 
an  the  trial.  To  determine  this  motion,  it  is  only  neces- 
sary to  ascertain  the  powers  of  the  court  to  allow  amend- 
ments of  pleadings  on  the  trial.  Whatever  that  power  is 
must  be  deduced  from  chapter  6,  title  2,  part  2  of  the 
Code.  Sections  169  and  170  treat  of  material  and  imma- 
terial variances ;  section  171,  of  a  failure  of  proof;  section 
174,  of  mistakes,  and  how  they  may  be  relieved  against ; 
section  175,  of  fictitious  names ;  section  176,  of  the  errors 
and  defects  that  may  be  disregarded ;  section  177,  of  sup- 
plemental pleading ;  section  172,  of  amendments,  as  of 
course ;  and  section  173,  of  amendments  by  order  of  the 
court.  The  power  to  allow  the  amendments  asked  for  in 
this  case  is  claimed  in  virtue  of  section  173 ;  and  it  is 
therefore  important  that  ^  it  have  a  careful  analysis,  to  de- 
termine if  any  such  power  is  given. 

It  is  by  said  section  enacted  that  *^the  court  may,  before 
or  after  judgment,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process  or  proceeding :  1st  By  add- 
ing or  striking  out  the  name  of  any  party.  2d.  By  cor- 
recting a  mistake  in  the  name  of  any  party.  3d.  Or  a 
mistake  in  any  other  respect  4th.  Or  by  inserting  other 
allegations  material  to  the  case.  5th.  Or,  when  the  amend- 
ment does  not  change  substantially  the  clilim  or  defense, 
by  conforming  the  pleading  or  proceeding  to  the  facts 
proved." 

The  amendment  allowed  by  the  referee  did  not  come 
within  the  first,  second,  third  or  fifth  subdivisions.  It 
was  only  claimed  as  authorized  by  the  fourth  subdivision, 
and  that  it  came  within  the  letter  and  spirit  of  the  clause 
which  authorized  the  court  at  any  time  to  amend  a  plead- 
ing ^^  by  inserting  other  allegations  material  to  the  case.'* 
But  an  amendment  setting  up  a  new  cause  of  action  or 
defense  is  not  within  the  phrase,  ^*  other  allegations  ma- 
terial to  the  case."  The  fair  construction  and  meaning 
of  that  phrase  is,  that  where  a  cause  of  action  is  improp- 
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erly  set  forth  in  the  complaint,  or  defense  in  the  answer, 
or  a  pleading  is  defective  for  any  reason,  the  conrt  may, 
in  its  discretion,  at  any  stage  of  the  case,  authorize  sach 
imperfection  or  defect  to  be  remedied  by  amendment,  by 
inserting  allegations  necessary  to  make  the  case  as  intend- 
ed by  the  original  pleadings ;  bat  not  to  insert  a  new  and 
distinct  cause  of  action  or  defense.  In  fact,  the  fifth  sub- 
division of  section  731  negatives  the  idea  that  the  law* 
makers  by  said  section  intended  to  vest  in  the  court  the 
power  to  change,  upon  the  trial,  the  substance  and  nature 
of  the  issues  presented  by  the  original  pleadinga  Why 
wpuld  the  legislature  restrict  the  power  of  conforming 
the  pleadings  to  the  facts  proved  to  cases  where  it  did  not 
change  substantially  the  claim  or  defense,  if  by  the  pre- 
ceding subdivision  it  had  empowered  the  court  to  allow 
by  amendment  the  insertion  of  a  new  cause  of  action,  or 
new  defense  ?  Besides,  the  power  given  by  the  fourth 
subdivision  may  be  exercised  at  any  time  before  or  after 
judgment ;  and  if  it  empowered  the  court  to  allow  by 
amendment  the  insertion  of  a  new  cause  of  action  or  de- 
fense, its  exercise  after  judgment  would  be  disastrous  to 
the  party  against  whom  the  amendment  was  allowed.  The 
bare  fact  that  the  power  given  by  the  whole  173d  sec- 
tion may  be  exercised  after  judgment,  is  conclusive  that 
it  did  not  contemplate  the  power  of  setting  up  a  new  cause 
of  action  or  new  defense. 

I  am  aware  that  the  general  term  in  this  district,  in  Van 
Nesi  V.  Bushf  (22  Hato.  481,)  held  that  a  referee,  on  trial, 
has  the  power  to  allow  an  amendment  setting  up  a  new 
defense.  The  members  of  the  court  were  not  united  in 
that  decision,  and  the  case  was  published  without  assent 
The  cases  cited  in  the  opinion  published  do  not  sustain 
the  decision.  Beardiletf  v.  Stover^  (7  Saw.  Pr.  294,)  was 
not  an  amendment  allowed  on  the  trial,  but  was  an  appli- 
cation at  special  term,  on  notice,  heard  before  trial ;  and 
the  power  of  the  court  at  such  time,  and  on  such  motion. 
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to  allow  an  amendment  of  the  pleadings,  by  inserting  a 
new  cause  of  action  or  setting  up  a  new  defense,  is  pre* 
cisely  what  I  assert ;  but  the  right  to  allow  such  an  amend- 
ment on  the  trial  does  not  follow.  So,  in  EarringUm  v. 
Sladcj  (22  Barb,  164,)  the  motion  was  at  special  term,  be- 
fore trial,  for  leave  to  file  a  supplemental  answer,  and  had 
no  bearing  upon  the  question  of  power  in  the  court  to 
allow  a  new  cause  of  action  or  defense  to  be  inserted  in  a 
pleading  by  amendment. 

In  view  of  the  cases  of  CatUn  v.  Hanaen^  (1  Duer^  309,) 
and  Fagan  v.  Damson^  (2  id.  153,)  in  the  former  of  which 
it  was  held  <^  that  evidence  could  not  be  given  to  support 
a  defense  different  in  its  entire  scope  and  meaning  from 
that  set  up  in  the  answer,  and  that  the  answer  could  not 
be  amended  so  as  to  let  it  in ;"  and  in  the  latter,  ^'that 
a  judge,  on  the  trial  of  a  cause,  has  no  power  to  strike  out 
the  only  defense  made  by  the  answer,  and  substitute  an- 
other, different  and  inconsistent;"  of  the  more  recent  de- 
cisions  of  this  court,  in  Union  Bank  v.  Mott^  (18  ffow,  506 ; 
19  Ai  114  and  267;)  Woodruff  v.  Hursonj  (32  Barb.  557;) 
Bunnigan  v.  Orummeyy  (44  id.  528,)  and  the  higher  author- 
ity of  IlvereU  v.  Vendryes,  (19  N.  T.  Rep.  436,)  I  think  I 
may  disregard  the  case  of  Van  Ne$»  v.  Bueh^  {stipruj)  and 
&llow  these  other  decisions. 

It  is  quite  certain  that,  on  the  trial  of  a  cause,  the  court 
has  no  power  to  allow  the  amendment  of  a  pleading  by 
inserting  a  new  cause  of  action  or  a  new  defense.  It  is 
also  clear  that  if  such  a  power  is  not  possessed  by  the 
court  on  trial,  it  is  not  possessed  by  the  referee.  If,  on 
the  trial,  such  an  amendment  is  desired,  it  can  only  be  ob- 
tained by  suspending  the  trial  or  hearing,  and  applying, 
on  notice,  to  the  special  term. 

I  canjiot  subscribe  to  the  opinions  advanced  in  Wood- 
ruff v.  Dickie^  (tupra,)  **  that  a  referee  is  no  longer  an 
officer  of  the  court,'*  or  "  that  the  court  at  special  term  has 
no  more  power  to  grant  amendments  than  the  court  has 
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^n  the  trial/'  or  '^  that  a  referee  has  all  the  powers  of  a 
court  at  special  term  to  allow  amendments."  A  referee 
appointed  to  hear  and  determine  a  cause  is  always  under 
the  control  and  direction  of  the  court,  and  may  be  re- 
moved at  its  pleasure ;  and  the  difference  between  the 
powers  of  the  special  term  and  the  court  at  circuit,  on  the 
trial,  or  the  reference,  I  have  endeavored  to  demonstrate. 

It  is  perfectly  clear  that  the  referee  had  not  authority  to 
make  the  order  sought  to  be  set  aside.  But  it  is  insisted 
that  the  plaintiffs  have  mistaken  their  remedy ;  that  they 
cannot  have  relief  by  motion  before  verdict,  but  must 
except  to  the  referee's  ruling  and  appeal  to  the  general 
term,  after  judgment  It  is  no  doubt  true  that  the  order 
of  the  referee  was  the  subject  of  exception,  and  might 
doubtless  be  reviewed  on  appeal  from  any  judgment 
that  might  be  entered  on  his  report  But  the  plaintifis 
were  not  restricted  to  that  course  for  redress ;  they  had 
the  right  to  seek  a  more  expeditious  and  less  expensive 
mode.  The  special  term,  in  my  judgment,  possesses  the 
power  to  set  aside  any  order  made  by  a  referee,  in  the 
progress  of  a  cause,  which  he  had  not  authority  to  mahe^ 
and  also  the  power  to  compel  him  to  proceed  to  the  trial 
of  the  issues  referred  to  him  for  determination.  Buch  was, 
in  substance,  the  decision  of  the  court  in  Union  Bank  v. 
MoUy  (18  How.  Pr.  506,)  and  in  my  judgment  that  ruling 
should  be  followed. 

In  that  view  the  plaintiffs  were  right  in  their  course  of 
proceeding ;  and  the  order  of  the  referee  being  beyond  his 
power  to  grant,  it  must  be  set  aside,  with  (10  costs. 

[St.  Lawbbvcb  Special  Tbbx,  June  2, 1868,    /ooMf,  Jostioe.] 


ONONDAGA-JUNE,  1868.  533 


SOOTT  V8.  FrINK. 

An  agreement  by  a  creditor  to  acoept  a  larger  sutn  than  that  secured  by  hia 
mortgage,  and  discharge  the  lien  before  the  debt  it  due  by  the  terme  of  the 
mortgage,  is  founded  upon  a  valid  consideration. 

The  debtor  having  paid  a  part  of  the  sum  thus  agreed  upon,  which  was  accepted 
by  the  creditofi  under  the  new  agreement,  and  having  reftaaed  to  pay  the 
balance  according  to  its  terms ;  it  was  held  that  the  creditor,  upon  tendering 
satisfaction  of  the  mortgage,  was  entitled  to  maintain  an  action  to  recov^er 
such  balance. 

Althoush  a  subsequent  valid  executory  agreement,  while  its  atipulationa 
remain  unperformed,  cannot  be  pleaded  as  an  tueerd  emd  eoHefmikmf  in  a  legal 
action  brought  upon  a  sealed  instrument,  a  tender  of  performemee,  by  tlie  de- 
fendant may  now  be  interposed,  as  an  equitable  defeitee,  under  the  provisions 
of  the  Code  of  Procedure ;  and  the  court  having  equitable  Jurisdiction  in  all 
cases,  may  decree  a  satasfaction  of  the  sealed  instrument.    Per  Morgan,  J. 

The  authorities  which  deny  the  right  of  a  defendant  to  set  up  a  valid  ezecutory 
agreement,  in  avoidance  of  a  suit  brought  upon  a  sealed  obligatioo,  are 
based  upon  technical  rules  of  pleading  in  legal  aetiom,  and  have  no  applica- 
tion to  pleadings  under  the  Code.    For  Mobgait,  J. 

APPEAL  fW>m  a  judgment  of  noneait  The  case  shows 
that  on  the  eleventh  day  of  October,  1852,  one  Luke 
Chapin  executed  his  bond  and  mortgage  to  the  plaintiff, 
to  secure  the  payment  of  ^2450,  in  twenty  equal  annual 
installments,  with  annual  interest,  being  the  purchase' 
price  of  certain  lands  that  day  sold  by  the  plaintiff  to  said 
Chapin ;  that  the  defendant  purchased  the  lands  covered 
by  the  mortgage,  of  the  said  Chapin,  in  1855,  and  assumed 
to  pay  the  said  bond  and  mortgage ;  that  the  defendant 
made  several  payments  on  the  bond  and  mortgage  up  to 
the  first  day  of  January,  1865,  and  the  balance  had  seven 
years  to  run ;  that  on  the  first  day  of  January,  1865,  there 
then  being  no  payment  due,  the  defendant  applied  to  the 
plaintifi^  and  asked  him  how  much  he  would  take  and  can- 
cel the  bond  and  mortgage,  and  offered  him  9500  if  he 
would  cancel  the  mortgage  and  give  him  a  satisfaction 
thereof;  that  the  defendant  at  the  time  supposed  there 
was  over  $500  principal  yet  to  become  due  oh  the  bond 
and  mortgage,  but  it  did  not  appear  that  the  plaintiff  sup- 
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posed  there  was  that  amount  unpaid,  although  he  did  not 
know  what  the  exact  amount  was;  that  the  defendant 
said  he  would  give  the  plaintiff  $500  for  it,  more  or  less, 
as  he  wanted  to  get  it  off  his  farm,  and  that  the  plaintiff 
accepted  his  offer;  that  the  defendant  thereupon  paid  the 
plaintiff  %%50  in  money  and  promised  to  pay  the  balance 
in  two  or  three  days,  and  then  have  the  mortgage  canceled ; 
that  he  paid  the  plaintiff  $30  more  in  a  day  or  two,  and 
after  that  refused  to  pay  the  balance  of  the  $500.  On  the 
second  day  of  December,  1865,  the  plaintiff  tendered  the 
defendant  the  bond  and  a  satisfaction  of  the  mortgage,  and 
demanded  the  balance  of  the  $500 ;  but  the  defendant 
refused  to  accept  them,  or  to  pay  the  balance.  This  suit 
is  brought  to  recover  such  balance. 

The  case  also  shows  that  there  was  in  fact  but  a  little 
over  $400  to  become  due  on  the  bond  and  mortgage.  The 
defendant  testified  that  when  he  agreed  to  pay  the  $500 
for  the  mortgage,  he  supposed  there  was  $900  due  thereon, 
but  did  not  know  how  much ;  that  his  boy  had  figured  it 
up  and  made  a  mistake ;  that  in  fact  he  had  forgotten  a 
payment  of  several  hundred  dollars ;  that  he  should  not 
have  offered  the  plaintiff  $500  if  he  had  known  of  the  mis- 
take, and  that  he  refused  to  pay  the  plaintiff  any  more, 
after  he  found  out  the  mistake.' 

John  Beach  testified  that  he  heard  the  bargain,  and 
understood  them  to  say  that  the  mortgage  had  ten  years 
to  run ;  that  the  plaintiff  said  he  did  not  know  the  amount 
due  on  it,  and  the  defendant  said  he  did  not;  that  the  de- 
fendant asked  the  plaintiff  how  much  he  would  take  and 
cancel  and  discharge  the  bond  and  mortgage ;  the  plain- 
tiff said  he  would  rather  have  the  interest  than  the  money ; 
that  the  defendant  offered  him  $500  if  he  would  cancel 
and  discharge  the  mortgage,  and  said  he  wanted  to  get  it 
off  his  farm ;  that  the  plaintiff  told  him  he  would  accept 
his  offer  and  take  it ;  that  the  defendant  then  paid  down 
$250,  and  said  he  would  pay  the  balance  in  a  few  days. 
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At  the  close  of  the  trial,  the  defendant  moved  for  a  non- 
suit upon  several  grounds,  which  are  noticed  in  the  opinion 
of  the  court  The  nonsuit  was  granted,  and  the  plaintiff 
excepted. 

Miner  dk  Kem^  for  the  appellant.  It  is  a  well  settled 
principle  of  law,  that  the  payment  of  a  greater  or  less  sum 
after  a  specified  debt  is  due,  in  satisfaction  of  the  debt,  is 
not  good,  by  way  of  accord  and  satifaction ;  but  that  doc* 
trine  is  not  involved  in  this  case.  (1.)  The  agreement  in 
this  case  was  based  on  a  good  and  sufficient  consideration. 
The  plaintiff  was  the  owner  of  the  bond  and  mortgage, 
which  was  not  due,  and  could  not  be  paid  until  ten  years 
had  elapsed,  and  was  under  no  obligation  to  satisfy  it,  or 
to  receive  the  money  thereon  from  the  defendant.  (2.)  It 
was  a,cho$e  in  action,  like  any  other  chattel,  subject  to  any 
agreement  the  parties  saw  fit  to  make,  upon  a  sufficient 
consideration,  even  if  morewas  received  than  was  due  on 
the  mortgage.  (3.)  It  is  like  a  government  bond,  a  secu- 
rity, the  owner  of  which  has  a  right  to  sell  for,  and  the 
purchaser  the  right  to  give,  more  than  its  face,  or  the  pre- 
mium thereon.  (4.)  It  was  a  valuable  consideration  that 
passed  to  the  defendant,  in  consideration  for  his  promise 
to  pay  the  defendant  $500.  There  were  several  hundred 
dollars  due  on  the  mortgage,  drawing  annual  interest  for 
ten  years.  The  defendant  had  the  money  in  his  possession 
to  pay  it;  he  had  obtained  it  for  the  purpose  of  clearing 
himself  from  debt.  He  neither  wanted  to  hold  it,  and 
thus  lose  the  interest,  nor  to  invest  it  with  the  possibility 
of  losing  the  principal.  It  was  changing  the  time  within 
which  the  mortgage  was  to  be  paid,  and  the  amount  due 
thereon.  It  was  therefore  a  valuable  and  important  con- 
sideration to  the  defendant  (5.)  There,  is  a  clear  distinc- 
tion between  this  case  and  the  class  of  cases  holding 
similar  contracts  void  for  want  of  consideration. 

One  of  the  strongest  cases  is  KeUogg  v.  Olmsted^  (25  N.  F. 
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JB^.  189,)  which  holds  that  **  a  promise  not  to  pay  a  cer- 
tain note,  then  due,  until  six  months  thereafter,  and  then 
pay  the  same  with  interest-,  was  not  a  sufficient  considera- 
tion to  extend  the  time  of  payment."  Suthbeland,  J.,  in 
the  prevailing  opinion,  assumes  that  ^Hhe  benefit  is  all 
received  by  the  person  obtaining  the  extension,*'  and  holds 
that  *^  after  the  extension  is  granted,  such  agreement  or 
action  on  the  part  of  the  debtor  naturally  follows,  and 
must  necessarily  be  implied,  and  therefore  holds  the 
promise  to  extend  void  for  want  of  consideration."  Judge 
Bavies,  in  a  well  considered  opinion,  which  is  concurred 
in  by  Chief  Justice  Denio,  dissents,  and  holds  that  the 
promise  not  to  pay  until  the  expiration  of  six  months  was 
a  valuable  consideration  for  the  extension.  It  can  there- 
fore be  said  of  this  case  that  it  goes  to  the  very  extent  that 
the  court  would  go,  in  holding  a  contract  void  for  want  of 
consideration;  and  it  falls  very  far  short  of  settling  the  case 
at  bar.  (6.)  In  LwingsUm  v.  Painter^  (43  Barb,  270,)  Jus- 
tice Sutherland,  the  same  justice  who  wrote  the  prevail- 
ing opinion  in  25  New  York  ReporU,  189,  holds  that  ^^  an 
agreement  to  waive  the  option  to  declare  a  mortgage  due 
at  a  certain  day,  is  a  good  consideration  for  a  contract, 
which  contract  he  is  asked  to  enforce  in  equity ;"  and  his 
opinion  is  concurred  in  by  Justice  Inqraham,  and  is  estab- 
lished as  law  in  the  first  district 

2>.  L.  Atkin%j  for  the  respondent.  This  was  a  new  and 
independent  agreement,  and  there  must  have  been  some 
new  and  independent  consideration  to  support  it  L  It 
cannot  be  supported  upon  the  ground  of  a  sale,  as  a  sale 
of  an  instrument  cannot  be '  predicated  upon  a  debtor's 
simply  paying  a  debt  secured  by  it,  and  obtaining  a  dis- 
charge. {Ohampney  v.  CoopCy  34  Barb.  539.  S.  G.^  32  If.  T. 
Bep.  543.)  The  evidence  of  both  parties  agrees  that  it  was 
a  payment  and  satisfaction,  and  not  a  sale,  which  was  con- 
)^  templated  and  agreed  to. 
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n.  It  cannot  be  supported  as  an  agreement  collateral  to 
the  bond  and  mortgage ;  as  a  parol  agreement  to  pay  a 
specialty  cannot  be  enforced.  {MiUer  v.  WaUcnj  5  CoweUj 
195.    Andrews  v.  Montgomery^  19  Jokn,  162.) 

m.  It  cannot  be  supported  upon  the  ground  that  an 
immediate  payment  of  the  debt,  and  a  conisequent  stop- 
page of  interest,  was  a  good  consideration.  {Kellogg  v. 
Olmsted,  25  N.  7.  Bep.  189.)  In  the  last  cited  case  the 
creditor  agreed  to  extend  the  time  for  the  payment  of  a 
note  a  year,  in  consideration  of  the  debtor's  agreeing  to 
keep  the  money  and  pay  the  interest  upon  it.  This  agree- 
ment was  held  to  be  without  sufficient  consideration.  The 
court  says,  at  page  192,  ^^  The  rule  of  interest  or  value  of 
the  use  of  money  being  fixed  by  law,  the  law  cannot  hold 
the  delay  of  payment  to  be  either  a  disadvantage  to  the 
debtor,  or  an  advantage  to  the  creditor.^'  There  would 
be  the  same  consideration  in  having  one's  money  draw 
interest,  as  there  would  in  avoiding  payment  of  interest 

lY.  It  cannot  be  supported  upon  the  ground  that  it  was 
an  advantage  to  the  defendant  to  relieve  his  premises  of 
the  incumbrance.  The  law  establishes  the  value  of  money 
and  of  its  use,  and  the  amount  of  money  unpaid  upon  this 
mortgage,  with  the  value  of  its  use,  would  have  satisfied 
the  mortgage.  Kdlogg  v.  Olmsted  {supra)  establishes  the 
principle,  that  delaying  or  anticipating  the  day  of  payment 
(the  value  of  the  use  of  money  being  established  by  law) 
cannot  be  held  to  be  an  advantage  or  disadvantage  to 
either  party. 

Y.  It>  cannot  be  supported  upon  the  ground  that  it 
was  a  compromise  of  a  disputed,  doubtful  or  unliquidated 
claim,  as  there  was  no  dispute  between  the  parties  as  to  the 
amounts  or  times  of  the  payments  which  had  been  made, 
and  there  was  no  doubt  about  its  collection.  Claims 
that  are  capable  of  being  ascertained,  by  an  arithmetical 
calculation,  are  not  unliquidated.  {McDcmiels  v.  Lapham^ 
21  Verm.  B.  222.)    A  contract  under  seal,  before  condition 
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broken,  cannot  be  discharged  by  an  executory  parol  agree- 
ment {Alien  V.  Jaquishj  21  Wend.  628.  Uddy  v.  Onwetj 
23  id.  82.  Delacroix  v.  BvJkhy,  13  id.  71.  Dodge  v. 
Orandcdlj  30  -^.  Z.  fig?.  307.)  This  unexecuted  parol  dw- 
charge  could  not  have  been  pleaded  in  bar  to  an  action 
upon  the  bond  and  mortgage.  {Day  v.  Roih^  18  N.  Y. 
Rep.  448.  Litder  v.  Holland,  3  T.  R.  690.  Delacroix  v. 
Bulkley,  13  Wend.  71.  Lawrence  v.  TFbotfo,  4  fio^ti;.  362, 
363.  Chitty  on  Cont.  10th  Am.  ed.  116.)  This  contract  can- 
not be  supported  upon  the  ground,  that  it  was  an  accord 
and  satisfaction.  The  agreement  had  not  been  performed, 
and  the  defendant  refused  to  perform  before  the  plaintiff 
acted  upon  it  The  plaintiff's  subsequent  tender  of  per- 
formance does  not  help  him.  {Buesell  v.  LytUj  6  Wend. 
391.  Danieli  v.  Hallenbeck,  19  id.  408.  Tilton  v.  Aleottj 
16  Barb.  698.  Day  v.  Roth,  18  N.  Y.  Bep.  466.  Keekr 
V.  Salisbury,  33  id.  663.)  An  accord  and  satisfaction, 
before  it  can  be  pleaded  in  bar,  must  be  full,  perfect 
and  complete.  {Mitchell  v.  Hawley,  4  Denio,  414.  JFVen- 
treee  v.  Markle,  2  Qreen,  Iowa,  653,  and  caees  before  cited.) 
The  satisfaction  was  not  complete  in  this  case.  Until  full 
satisfaction  was  given  and  accepted,  the  plaintiff's  right 
of  action  upon  the  bond  and  mortgage  was  not  gone. 
(MiteheU  v.  Hawley,  4  Denio,  414.  2  JPareons  on  Cont.  6th 
ed.  688.)  This  executory  agreement  was  not  one  that  the 
defendant  could  have  enforced.  {Day  v.  Both,  18  iW^  Y.  Bep. 
448.  Van  Allen  v.  Jones,  10  Bosw.  369,  374.)  In  the  last 
cited  case,  brought  upon  a  note  payable  on  demand,  the 
defendant  pleaded  that  at  the  time  the  note  was  made,  which 
was  before  due,  (23  N.  Y.  Bep.  28 ;  42  Barb.  60.)  it  was 
agreed  that  he  was  to  pay  interest  semi-annually,  and  the 
principal  when  he  pleased.  That  subsequently  it  was 
agreed  that  he  should  pay  $500  principal  and  interest 
semi-annually  until  the  note  was  paid,  and  that  at  the  time 
of  making  the  last  agreement  he  paid  $600  upon  it  This 
agreement  was  held  to  be  wholly  without  consideration. 
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The  court  also  held  that  the  payment  of  the  9500  did  not 
make  the  agreement  an  executed  one ;  that  it  could  not 
he  executed  until  the  whole  was  paid.  Half  the  amount 
agreed  upon  (the  agreement  being  executoiy)  turned  out 
to  have  been  less,  instead  of  more,  than  the  amount  to 
have  become  due  upon  the  bond  and  mortgage ;  a  tender 
by  the  defendant  of  the  amount  would  not  have  destroyed 
the  lien  of  the  -mortgage.  {Keeler  v.  SaliBburtf,  33  N.  Y. 
Rep.  653.  J)at/  v.  Bothj  18  id.  448.)  The  consideration 
is  no  better  or  stronger  because  the  amount  offered  hap- 
pened to  be  more^,  instead  of  less,  than  the  amount  to 
become  due.  The  plaintiff  brings  this  action  upon  the 
theory  that  this  new  executory  agreement  was  substituted 
in  the  place  of,  and  annulled,  the  bond  and  mortgage,  upon 
the  instant  the  new  agreement  was  entered  into.  Unless 
this  new  executory  agreement  had  the  effect  of  releasing 
both  parties  from  the  bond  and  mortgage,  and  was  an 
agreement  that  could  be  enforced  by  both  parties,  or 
pleaded  in  bar  by  the  defendant  in  an  action  upon  the 
bond  and  mortgage,  this  action  cannot  be  maintained. 
{Babeock  v.  JBawkinSy  23  Verm.  JR.  561.  Ooodrich  v.  Stanley^ 
24  Oann,  B.  613,  and  cases  before  cited.  1  Wait's  Pr.  903.) 
Accord  and  satisfaction  of  a  covenant,  before  breach,  is 
not  a  good  defense  to  an  action  upon  the  covenant,  unless 
the  discharge  is  under  seal.  {Mitchell  v.  HawUy^  4  Denioj 
414,  417.  Eeaief/  v.  Spencer^  20  Uv^.  Law  and  Eq.  476. 
S.  O.J  22  L.  J,  {N.  8.)  Exch.  249.  B&rvnck  v.  Oswald,  1  EUis 
^  j5.,  72  Com.  L.  294,  309.  Kay  v.  Waghcmj  1  Taunt. 
428.)  This  agreement  was  entered  into  by  both  parties 
upon  a  mere  hazard,  and  was  in  effect  a  wager  as  to  the 
amount  to  become  due  upon  the  bond  and  mortgage,  and 
for  this  reason  it  cannot  be  supported. 

Morgan,  J.  The  debt  not  being  due  at  the  time,  the 
plaintiff  was  under  no  obligation  to  take  payment  in  ad- 
vance, and  discharge  the  bond  and  mortgage,  although 
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he  might  oblige  himself  to  do  so  by  a  valid  agreement  with 
the  defendant. 

It  appears  by  the  case,  that  the  defendant  did  agree  with 
the  plaintiff  that,  if  he  would  satisfy  the  bond  and  mort- 
gage, he  would  pay  him  $500  then,  instead  of  paying  the 
amount  in  yearly  payments  as  the  same  should  become 
due  and  payable  by  the  condition  of  th^  bond  and  mort- 
gage. It  also  appears  that  he  was  anxious  to  anticipate 
the  payments  and  get  the  mortgage  off  from  his  farm. 
The  plaintiff  preferred  to  keep  his  money  invested  as  it 
was,  but  on  the  defendant's  offering  to  pay  him  $500  to 
get  rid  of  the  mortgage,  the  latter  concluded  to  accept  it 
and  satisfy  the  mortgage. 

If  the  matter  had  rested  here,  perhaps  neither  party 
would  have  been  bound  by  the  agreement,  for  it  would 
have  been  rather  a  proposition  on  one  side  not  definitely 
acted  upon  by  the  other,  so  as  to  make  it  a  binding  contract. 
But  the  parties  did  not  stop  here.  The  proposition  of  the 
defendant  was  not  only  accepted  by  the  plaintiff,  but  acted 
upon.  The  defendant  in  fact  induced  the  plaintiff  to 
accept  a  payment  of  $250  at  the  time,  and  $30  more  in  a 
day  or  two  after.  When  these  payments  were  made,  they 
were  made  and  accepted  under  the  new  agreement,  and  in 
part  performance  thereof.  If  the  defendant  had  signified 
his  intention  of  having  them  applied  as  payments  upon 
the  bond  and  mortgage,  (where  they  must  be  applied  if 
this  judgment  is  sustained,)  the  plaintiff*  would  doubtless 
have  refused  to  accept  them ;  and  it  is  very  clear  that  the 
plaintiff  did  not  accept  them,  except  as  part  performance 
of  the  new  agreement 

In  my  opinion,  this  new  agreement,  after  it  had  been 
thus  far  acted  upon,  became  binding  and  obligatory  upon 
both  parties.  There  is  no  difficulty  in  finding  a  considera- 
tion to  support  it.  The  authorities  are  clear  that  a  cred- 
itor may  accept  a  less  sum  than  what  is  stipulated  for  in 
the  contract,  and  discharge  it,  when  the  debt  is  payable  at 
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afatnre  day ;  and  it  seems  to  be  eqaally  clear  that  the 
debtor  may  oblige  hims'elf  to  pay  more  than  is  stipulated 
for  in  the  contract,  to  induce  his  creditor  to  discharge  an 
obligation  not  yet  due.  (1  Smith,  L.  0.  441^  444.  Ohitty 
an  Oont.  640.)  ^ 

The  question  here  is  not  strictly  one  of  accord  and  sat- 
isfaction. That  question  would  perhaps  come  up  if  the 
defendant  had  tendered  payment  of  the  $500  under  the 
new  agreement,  and  it  had  been  declined  by  the  plaintiff. 
When  the  plaintiff  afterwards  attempted  to  foreclose  his 
mortgage,  the  new  agreement  and  a  tender  of  performance 
under  it  would  have  raised  the  question — ek  question,  how- 
ever, rather  of  form  than  of  substance,  as  I  shall  presently 
show. 

I  think  no  good  lawyer  will  question  the  proposition^ 
that  if  the  defendant  had  paid  the  |I500  under  the  new 
agreement,  and  the  plaintiff  had  accepted  it,  the  new 
agreement  thus  executed  would  be  a  good  accord  and  sat- 
isfaction, and  could  be  interposed  as  such  to  a  suit 
afterwards  brought  by  the  plaintiff  upon  these  sealed 
obligations. 

Now  when  it  is  conceded  that  the  new  contract  is 
founded  upon  a  valid  consideration,  it  must  also  be  con- 
ceded that  the  parties  may  enforce  performance  of  it;  and 
although  the  authorities  may  doubt  whether  the  new 
agreement  can  be  pleaded  as  an  accord  and  satisfaction, 
While  its  stipulations  are  unperformed,  there  is  no  diffi- 
culty in  interposing  such  a  defense,  when  it  has  been  vol- 
untarily performed  by  the  parties,  or  when  its  performance 
has  been  enforced  by  the  courts. 

If  the  new  agreement  has  been  obtained  by  fraud,  or 
is  the  result  of  a  mutual  mistake,  the  party  injured  may 
doubtless  avoid  it  upon  these  grounds.  But  when  it  is 
otherwise  valid,  and  none  of  these  grounds  are  alleged  or 
proved  to  avoid  it,  it  may  be  enforced  like  any  other 
contract.    This  action  is  brought  to  enforce  such  an  agree- 
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ment,  and  the  only  question  before  the  court  is,  whether 
it  is  a  valid  agreement  That  depends  upon  two  ques- 
tions :  1.  Whether  there  is  a  valid  consideration  to  sus- 
tain it  2.  If  there  is  a  valid  consideration  to  sustain  it, 
whether  it  can  be  avoided  for  fraud  or  mistake. 

I  have  already  said  enough  as  to  the  consideration. 
Unless  it  can  be  avoided  for  fraud  or  mistake,  it  must 
be  enforced ;  and  after  it  is  enforced,  there  will  remain 
no  more  technical  difficulties  growing  out  of  the  numer- 
ous authorities  cited  upon  the  question  of  dissolving 
sealed  instruments  by  contracts  of  an  inferior  nature. 

It  would  doubtless  be  inequitable  to  require  the  plain- 
tiff to  apply  the  1(280  received  by  him  under  the  new 
agreement,  upon  the  bond  and  mortgage.  If  there  was 
fraud  or  mistake  which  would  authorize  the  defendant 
to  avoid  the  agreement,  he  should  have  put  the  plaintiiF 
in  8tatu  quoy  by  ofiering  to  rescind  it  This  he  could  not 
do  without  ofiering  to  cancel  the  agreement  and  take  his 
money  back.  But,  in  fact,  no  fraud  was  pretended ;  and 
I  am  cljBarly  of  opinion  that  it  is  not  a  case  where  the 
court  would  afford  relief  on  the  ground  of  mutual  mis- 
take. Both  parties  had  the  means  at  hand  to  ascertain 
the  amount  unpaid  upon  the  bond  and  mortgage.  The 
defendant  supposed  he  had  got  the  advantage  of  the  plain- 
tiff. In  this  he  was  doutless  mistaken,  but  it  was  one  of 
those  mistakes  for  which  the  other  party  was  in  no  way 
responsible,  and  which  the  commonest  prudence  on  the 
part  of  the  defendant  would  have  corrected.  To  entitle  a 
party  to  relief  in  such  cases,  the  mistake  must  not  only  be 
material,  but  must  be  such  that  he  could  not  with  reason- 
able diligence  have  obtained  knowledge  of  the  fact 
( Waiard's  Eq,  70.) 

To  my  mind  this  is  a  very  plain  case.  The  agreement 
is  not  to  be  set  aside  because  the  consideration  is  inade- 
quate. Suppose  the  defendant  had  given  his  note  to  pay 
the  balance  over  the  $280^  upon  the  payment  of  which 
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the  plaintiff  had  agreed,  on  his  part^  to  satisfy  the  bond 
and  mortgage.  Until  the  note  was  paid,  let  it  be  con- 
ceded that  there  would  be  no  accord,  and  no  defense  to 
an  action  on  the  bond ;  but  when  paid,  the  defense  would 
be  complete.  Now  the  defendant,  in  order  to  succeed  in 
this  case,  must  maintain  the  proposition  that  he  would 
not  be  bound  to  pay  the  note ;  or,  if  he  desired  to  pay  it, 
the  plaintiff  would  not  be  bound  to  accept  payment.  It 
is  said,  in  some  of  the  cases,  that  the  plaintiff  might  re- 
fuse to  accept  performance  of  the  substituted  agreement, 
and  thus  avoid  a  plea  of  accord  and  %atUf action.  As  a  tech- 
nical rule  of  pleading  this  may  be  so  in  a  legal  action,  but 
under  the  Code  of  Procedure  a  tender  of  performance  would 
entitle  the  defendant  to  be  released  from  the  obligations  of 
the  contract;  and  the  court  sitting  as  a  court  of  equity  as 
well  as  of  law,  would  have  no  difficulty  in  decreeing  a  satis- 
faction of  the  mortgage.  Thus  the  defendant  would  have 
a  perfect  defense  to  a  suit  upon  the  bond  and  mortgage ; 
not,  indeed,  by  way  o{  accord  and  sati^actiony  but  by  way 
of  counter-claim.  The  authorities  which  deny  the  right 
of  a  defendant  to  set  up  a  valid  executory  agreement  to  avoid 
a  suit  upon  the  original  obligation,  are  based  upon  tech- 
nical rules  of  pleadings  in  legal  actions^  and  have  no  appli- 
cation to  pleadings  under  the  Code. 

Assuming  that  the  contract  is  valid,  either  party  may 
enforce  its  performance,  and  when  performed  by  the  de- 
fendant, either  voluntarily  or  after  recovery  against  him 
in  the  action,  he  will  be  at  liberty  to  enforce  a  satisfaction 
of  the  mortgage. 

The  judgment  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Foster,  J.,  concurred. 

MuLLiN,  J.  (dissenting.)  TSo  rule  of  law  is  better  settled 
than  that  an  instrument  under  seal  cannot  be  discharged 
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by  a  parol  execatory  agreement.    (Delaeraix  v.  Buiklej/ 
13  Wend.  71.    2  Oowen  d  HUV9  NoteSj  1477.) 

Such  an  agreement  may,  however,  be  discharged  by  an 
executed  parol  agreement     (2  0.  &  H,  NoteSy  1477,  dc.) 

Snch  an  agreement  operates  by  way  of  accord  and  sat- 
isfaction. 

These  propositions  may  therefore  be  stated  thus:  a 
sealed  instrament  cannot  be  discharged  by  an  accord, 
merely,  bat  may  by  accord  with  satisfaction. 

It  is  competent,  however,  for  parties  to  a  contract  to 
discharge  it  by  substituting  in  its  place  a  new  parol  exec- 
utory agreement,  founded  upon  a  new  and  sufficient  con* 
sideration  moving  between  the  parties.  {BiUings  v.  Van-' 
derbeeky  23  Barb.  546.) 

In  this  case  the  plaintiff  had  purchased  several  articles 
of  personal  property,  for  which  he  had  given  his  note, 
payable  in  November,  1852.  Amongst  the  property  thus 
purchased  was  a  mare,  which  the  defendant  warranted 
sound.  She  proved  to  be  unsound,  and  the  plaintiff 
brought  an  action  on  the  warranty,  before  a  justice.  Be- 
fore the  trial  of  that  action  the  parties  entered  into  a  new 
agreement,  whereby,  in  consideration  that  the  plaintiff 
would  discontinue  said  suit,  and  return  to  the  defendant 
the  property  so  purchased,  the  defendant  promised  and 
agreed  to  surrender  to  the  plaintiff  his  note,  and  pay  the 
costs  of  the  action. 

The  plaintiff  alleged  that  he  offered  to  return  the  prop- 
erty at  the  time  and  place  agreed  upon,  but  the  defendant 
did  not  attend  to  receive  it;  and  the  plaintifi*  sued  on 
the  new  agreement  The  referee  found  that  the  plain- 
tiff was  at  the  place  agreed  on  for  the  return  of  the 
property,  but  the  defendant  was  not  present;  that  the 
plaintiff  had  voluntarily  paid  the  note  he  gave  for  the 
property,  and  had  sold  the  said  property  and  kept  the 
proceeds.  There  was  judgment  for  the  defendant^  which 
the  general  term  reversed,  holding  the  old  agreement  was 
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discharged  by  the  new,  and  that  the  plaintiff  waa  entitled 
to  recover  at  least  nominal  damages. 

In  2  Pars,  on  OonJt.  (pth  ed.  681,)  it  is  said  the  party 
holding  the  claim  may  agree  to  take  a  new  promise  of 
the  other  *  in  satisfaction  of  it,  or  he  may  agree  to  receive 
a  new  nndertaking  when  the  same  shall  be  execnted  as 
a  satisfaction,  *  *  *  if  the  new  promise  be  founded 
on  a  new  consideration,  and  is  clearly  binding  on  the  orig- 
inal promisor,  this  is  a  satisfaction  of  the  former  claim ; 
otherwise  it  is  no  satisfaction.  {Baheoch  v.  HatohinSy  23 
Vt.  Hep.  561.) 

In  Cortturigktj  adm'r  of  John  Oookj  v.  Qearge  Cook,  (3 
JBam.  d  Ad.  701,)  the  action  was  brought  to  recover  for 
money  paid  by  the  plaintiff  on  an  annuity  bond  to  one 
Clay,  signed  by  John  Cook,  as  surety  for  the  defendant 
The  plaintiff  was  compelled  to  pay  the  sum  of  <£85,  as  such 
surety,  and  sued  to  recover  it  of  the  defendaxit^  the  prin* 
cipal  debtor.  The  defendant  gave  in  evidence  an  agree^ 
ment  entered  into  between  the  said  John,  George  and 
one  Sunderland  Cook,  whereby,  in  consideration  of  cer- 
tain property  transferred  to  the  intestate,  he  assumed  to 
pay  the  annuity  in  question.  There  was  a  verdict  for 
the  plainti^  subject  to  the  opinion  of  the  court  The 
agreement  was  held  to  be  a  good  accord,  and  bound  the 
plaintiff. 

In  G<myiC%  Dig.  title  ^^Accordj"  -B  4,  it  is  said:  ^'So  an 
accord  with  mutual  promises  to  perform  is  good,  though 
the  thing  be  not  performed  at  the  time  of  action;  for 
the  party  has  a  remedy  to  compel  the  performan'ce." 

The  agreement  relied  on  by  the  defendant  as  the  sub- 
stitute for  the  bond  and  mortgage,  was  that  the  defendant 
would  pay,  and  the  plaintiff  would  receive,*  $500  in  sat- 
isfaction of  the  debt  secured  by  the  bond  and  mortgage^ 
and  that  he  would  pay  the  money  in  two  Or  three  days. 
Wlien  this  agreement  was  made,  there  was  in  &ct  9389.55 

Voir.  Lin.  35 
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Tinpaid  on  the  bond  and  mortgage,  and  it  was  payable 
in  seven  equal  annual  payments,  from  the  time  of  making 
such  agreement.  Whatever  was  paid  in  satisfaction  of 
the  debt  was  paid  before  the  defendant  was  obliged  to 
pay  it,  and  this  payment  was  a  sufficient  consideration  for 
the  agreement  of  the  plaintiff  to  accept  the  $500  in  full 
of  the  indebtedness.     (Newsam  v.  Finch.  25  Barb.  175.) 

We  have,  then,  a  new  agreement  to  pay  $500  in  two  or 
three  days,  in  lieu  of  the  agreement  evidenced  by  the 
bond  and  mortgage,  and  this  agreement  supported  by  a 
new  and  valid  consideration. 

Had  the  money  been  paid,  it  could  not  be  doubted  but 
that  the  transaction  would  have  amounted  to  an  accord 
and  satisfaction,  and  an  action  to  enforce  either  the  bond 
or  mortgage  would  have  been  barred. 

STow  if  it  be  true  that  a  new  agreement,  founded  on  a 
sufficient  consideration,  operated  as  an  accord  and  satisfao- 
tion,  then  the  plaintiff  has  the  right  to  recover  the  amount 
unpaid  upon  the  new  agreement. 

The  question  now  is,  did  the  plaintiff  agree  to  accept 
the  promise  of  the  defendant  to  pay  the  $500  in  two  or 
three  days,  in  satisfaction  of  his  bond  and  mortgage,  or 
was  it  the  money  that  he  agreed  to  accept,  should  the 
same  be  paid  within  the  time  named  by  the  parties  ? 

If  the  former,  then  the  new  agreement  was  a  satisfac- 
tion, within  the  cases  cited.  If  the  latter,  then  he  was 
at  liberty  to  recant  at  any  time  before  actual  payment 

I  cannot  believe  that  the  plaintiff  intended  to  relinquish 
his  lien  on  the  bond  and  trust  to  the  defendant's  promise 
to  pay  the  $500.     {Day  v.  Bothy  18  N.  Y.  Rep.  456.) 

If  this  is  the  correct  view  of  the  rights  of  the  parties, 
then  there  was  no  satisfaction,  and  the  bond  and  mortgage 
were  leifb  in  full  force. 

It  does  not  seem  to  be  settled  that  a  new  agreement, 
founded  on  a  new  and  sufficient  consideration,  will  dis- 
charge an  instrument  under  seal,  if  its  effect  is  to  di&- 


r 


MONEOE-MASCH,  186T.  647 


The  People  v.  Halsej. 


charge  an  instrument  not  under  seal.    (TUtan  v.  Aleotty 
16  Barb.  5^8.    Bailey  v.  Sowen,  3  Bing.  N,  (7.  Rep.  915. 
1  Wait's  L.  ^  P.  1039.) 
The  judgment  should  be  affirmed. 

Kew  trial  granted. 

[OvoNDAGA  Gb VEBAL  Tbbx,  June  80,  1868.    Foster ^  MvOm  and  Mcrgan, 
Justices.] 


The  Pboplb,  ex  ret  William  B.  Stephens,  supervisor  of 
the  town  of  Fremont,  va.  Pbtbr  Halsbt^  treasurer  of  the 
county  of  Steuben. 

Where  private  interests  only,  or  chiefly,  are  oonoemed,  and  the  people  are  only 
the  nominal  party,  the  relator,  who  is  the  real  party  applying  for  a  man- 
damns,  must  show  that  he,  as  an  individual,  is  entitled  to  the  relief  sought. 

But  on  an  application  for  a  mandamus  to  compel  a  county  treasurer  to  issue 

his  warrant  to  enforce  the  collection  of  a  tax  assessed  upon  debts  owing  to 

non-residents,  the  relator  demanding  the  relief,  not  for  himself,  but  for  the 

.  public,  the  supervisor  of  the  town,  being  an  inhabitant  of  the  town,  and  a 

tax-payer  therein,  is  a  proper  person  to  appear  as  relator. 

Upon  the  return  of  a  town  collector  showing  that  the  taxes  imposed  upon  debts 
owing  to  non-resident  creditors  remain  unpaid,  the  statute  makes  it  the  duty 
of  the  county  treasurer,  after  the  expiration  of  twenty  days  from  the  return, 
to  issue  his  warrant  to  the  sheriff,  commanding  him  to  make  of  the  goods 
and  chattels  and  real  estate  of  such  non-residents,  the  amount  of  such  tax, 
&c.    {Laws  1851,  ck,  871,  %  6.)    This  is  a  mere  ministerial  duty  which  the 

■  statute  imposes  upon  the  treasurer,  and  peremptorily  requires  him  to  per- 
form upon  the  making  of  the  collector's  return.  He  has  no  discretion  to 
exercise,  in  the  matter,  and  is  invested  with  no  Judicial  ftmctions  whatever, 
in  regard  to  it. 

He  has  no  power  or  authority  to  sit  in  Judgment  upon  the  acts  of  the  assessors 
of  the  town,  or  upon  those  of  the  board  of  supervisors  of  the  county.  Nor 
can  he,  in  answer  to  an  application  for  a  writ  of  numdamm^  against  him,  for 
refusing  to  perform  his  duty,  bring  their  proceedings  into  review  for  the 
purpose  of  establishing  errors  or  mistakes  in  such  proceedings. 

But  want  of  Jurisdiction  may  be  alleged  by  way  of  answer  to  any  and  all  Judi- 
cial proceedings.  Hence  the  county  treasurer  may  challenge  the  Jurisdic- 
tion of  any  and  all  of  these  officers  and  tribunals  to  make  the  assessment, 
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or  impoae  the  tax  thereoOi  and  show,  if  he  can,  that  the  aaaesameDt  and  the 
tax  are,  both,  or  either,  contrary  to  the  statute,  and  void. 

The  assessors  are  not  concluded  by  the  Terified  statement  of  the  agent  of  non- 
resident creditors,  made  in  the  prescribed  form,  of  the  amount  of  debts  doe 
such  non-residents ;  but  if  they  do  not  giro  tall  credit  to  such  statement, 
they  may  go  farther,  and  make  diligent  inquiry  for  themselres,  lh>m  the 
debtors  and  other  sources,  and  thus  ascertain  the  amount  of  such  indebted- 
ness from  solvent  debtors. 

And  haying  Jurisdiction  to  make  further  inquiries  and  investigations  upon  thai 
point,  their  errors  and  mistakes,  whatever  they  may  have  been,  cannot  be 
brought  in  question  and  reviewed  on  application  for  a  mandamus. 

Jurisdiction  being  established,  a  tax,  founded  upon  the  assessment,  has  all 
the  force  and  vigor  of  a  Judicial  sentence,  importing  absolute  verity,  notwith- 
standing such  mistakes  and  errors. 

APPEAL  from  an  order  made  at  a  special  term,  direct- 
ing a  mandamus  to  issue  to  compel  the  treasurer  of 
the  county  of  Steuben  to  issue  his  warrant  for  the  collec- 
tion of  a  certain  tax. 

B.  P.  Young,  agent  in  the  county  of  Steuben  for 
William,  Earl  of  Craven,  Alexander  Oswald  and  Edmund 
B.  Estcourt,  non-residents  of  the  state,  made  out  and  de* 
livered  to  the  defendant,  as  treasurer  of  the  county  of 
Steuben,  a  sworn  statement  of  the  debts  due  to  them  in 
twenty-five  diflterent  towns  in  Steuben  county,  as  required 
by  section  2  of  the  Laws  of  1851,  page  722.  This  state- 
ment purported  to  be  a  true  account  of  all  debts  owing  to 
said  Earl  of  Graven,  Oswald  and  Estcourt,  **  which  are 
liable  to  taxation  under  said  act."  This  statement  was 
delivered  by  the  treasurer  to  the  assessors  of  the  town  of 
Fremont  Li  it  the  amount  of  debts  due  to  the  individ- 
uals above  named,  from  persons  in  said  town,  was  alleged 
to  be  $6505.  The  assessors,  notwithstanding  this  state- 
ment, entered  on  the  assessment  roll  the  names  of  the 
above  persons,  as  non-residents,  and  the  sum  of  $50,000 
as  being  the  aggregate  amount  due  them  in  the  town  of 
Fremont,  and  a  tax  of  $2126.98  was  charged  upon  that 
sum.  That  tax  not  having  been  paid,  the  county  treasurer 
declined  to  issue  his  warrant  for  its  collection,  upon  the 
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ground  as  atated  by  him  in  his  affidavit,  that  "  it  appeared 
that  said  tax  was  levied  on  au  assessment  of  $50^000,  in- 
stead of  upon  96505,  which  was  the  amount  returned"  by 
the  agent  to  the  treasurer,  and  by  him  to  the  assessors. 
Application  was  thereupon  made,  at  special  term,  by  the 
plaintiff,  as  supervisor  of  the  town  of  Fremont,  for  a  man- 
damus directed  to  the  defendant,  Halsey,  as  treasurer  of 
Steuben  county,  commanding  him  to  issue  his  warrant  to 
the  sheriff  for  the  collection  of  the  tax.  The  motion  be- 
ing granted,  Halsey,  the  treasurer,  appealed  to  the  general 
term. 

Geo.  S.  Janes  and  D.  Rumaey^  for  the  appellant. 

Hakes  dt  Stevens^  for  the  respondent 

By  the  Courts  Johnson,  J.  The  first  objection  made  to 
this  application  on  the  part  of  the  defendant  is,  that  the 
relator  is  not  the  proper  party  to  make  it,  he  having  no 
interest  in  the  matter  other  than  any  other  citizen  of  this, 
state.  But  this  is  strictly  a  question  of  public  concern, 
and  not  a  mere  matter  of  private  interest.  It  relates  to  the 
collection  of  the  state  and  county  tax;  to  the  money  of 
the  people,  for  the  maintenance  and  support  of  their  gov- 
ernment, in  which  each  citizen  has  an  equal  and  common 
interest  In  such  a  case  any  citizen  may  make  the  appli- 
cation. {The  People  v.  CoUms,  19  Wend.  56.)  The  people 
in  such  cases  are  the  real  party,  and  must  necessarily  act 
through  individual  information.  Where  private  interests 
only  or  chiefly  are  concerned,  and  the  people  are  only  the 
nominal  party,  the  relator,  who  is  the  real  party,  must  show 
that  he,  as  an  individual,  is  entitled  to  the  relief  sotight 
The  relator  here  demands  the  relief,  not  for  himself,  but 
for  the  public;  and  being  an  inhabitant  of  the  town  of 
Fremont,  and  a  tax-payer,  as  well  as  the  principal  officer 
thereof,  is  manifestly  a  proper  person  to  appear  as  relator. 

The  return  of  the  collector  of  the  town  of  Fremont^ 
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showing  that  the  taxes  imposed  in  that  town  upon  the 
debts  owing  to  these  non-resident  creditors  remained 
unpaid^  appears  to  have  been  made  in  due  form.  The 
statute  in  such  cases  makes  it  the  duty  of  the  county  treas- 
urer, after  the  expiration  of  twenty  days  from  the  return, 
to  issue  his  warrant  to  the  sheriff  of  the  county,  where  the 
debtors  reside,  commanding  him  to  make  of  the  goods 
and  chattels  and  real  estate  of  such  non-resident  the 
amount  of  such  tax,  &c.  (Sess.  Laws  of  1851,  eh,  371,  §  6.) 
This  is  a  mere  ministerial  duty  which  the  statute  imposes 
upon  the  treasurer,  and  peremptorily  requires  him  to  per- 
forni  upon  the  return  of  the  collector  being  duly  made, 
containing  the  necessary  facts.  He  has  no  discretion  to 
exercise  in  the  matter,  and  is  invested  with  no  judicial 
functions  whatever  in  regard  to  it.  He  has  no  power  nor 
authority  to  sit  in  judgment  upon  the  acts  of  the  assessors 
of  the  town,  or  upon  those  of  the  board  of  supervisors  of 
the  county.  The  statute  has  not  constituted  that  officer 
the  tribunal  for  challenging  their  proceedinge  or  for  re- 
viewing and  correcting  their  mistakes  or  errors  of  judg- 
ment Nor  can  he,  in  answer  to  an  application  for  a  writ 
of  mandamus  against  him  for  refusing  to  perform  his  duty, 
bring  their  proceeding  into  review  for  the  purpose  of  estab- 
lishing mistakes  or  errors  in  such  proceeding.  He  may, 
however,  in  such  a  case,  I  apprehend,  challenge  the  juris- 
diction of  any  or  all  of  these  officers  and  tribunals,  to  makd 
the  assessment,  or  impose  the  tax  thereon,  and  show  if  he 
can  that  the  assessment  and  the  tax  are  both  or  either  con- 
trary to  the  statute,  and  void. 

Want  of  jurisdiction  may,  I  suppose,  be  alleged  by  way 
of  answer  to  any  and  all  judicial  proceedings.  That 
ground  of  defense  is  alleged  and  insisted  upon  in  answer 
to  this  application,  and  presents  the  only  question  worthy 
of  serious  and  careful  consideration.  The  precise  question 
is,  whether  the  assessors  are  concluded  by  the  verified 
statement  of  the  agent  of  the  non-resident  creditor,  made 
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in  the  prescribed  form,  of  the  amount  of  debts  due  such 
creditor  on  the  first  of  January  preceding,  as  it  appears 
from  the  abstract,  a  copy  furnished  and  transmitted  by 
the  county  treasurer,  or  whether  they  may  go  further  and 
make  diligent  inquiry  for  themselves  from  the  debtors, 
and  other  sources,  and  thus  ascertain  the  amount  of  such 
inded>tedness  from  solvent  debtors,  provided  they  do  not 
give  full  credit  to  the  statement  furnished?  The  first 
section  of  the  act  before  referred  to  makes  all  debts  owing 
by  inhabitants  of  this  state,  to  persons  not  residing  within 
the  United  States,  for  the  purchase  of  real  estate,  personal 
property  within  the  town  or  county  where  the  debtor 
resides,  and  liable  to  taxation,  *'  in  the  same  manner  and 
to  the  same  extent  as  the  personal  estate  of  citizens  of  this 
state." 

The  second  section  provides  that  the  agent  of  the  non- 
resident creditor,  if  one  resides  in  this  state,  shall  furnish 
to  the  county  treasurer  of  the  county  where  the  debtor 
resides,  the  true  and  accurate  amounts  of  such  debts, 
which  were  owing  on  the  first  day  of  January  preceding, 
verified  by  his  oath.  By  the  fourth  section,  the  county 
treasurer,  on  receiving  such  statement,  is  required  to  make 
out  and  transmit  to  the  assessors  <rf  the  several  towns  in 
his  county  in  which  any  such  debtors  reside,  an  abstract 
or  copy  of  so  much  as  relates  to  the  town  of  the  assessor, 
with  the  name  of  the  creditor. 

The  fifth  section  requires  the  assessors,  on  receiving 
such  abstract  or  statement,  and  within  the  time  required 
by  law  to  complete  their  assessment  roll,  to  "  enter  thereon 
the  name  of  such  non-resident  creditor,  and  the  aggregate 
amount  due  him  in  such  town  on  the  first  of  January  pre- 
ceding, in  the  same  manner  as  other  personal  property  is 
entered  on  said  roll"  It  is  claimed  in  behalf  of  the  de- 
fendant, that  the  '^  amount  due,"  which  the  assessors  are 
required  to  enter  upon  their  roll,  must  be  taken  from  the 
statement  furnished,  and  that  the  assessor's  are  limited  to 
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that  alone,  and  cannot  go  beyond  it  to  any  other  source, 
to  ascertain  the  amonnt  dne.  There  is  no  such  restriction 
or  limitation  in  terms,  and  I  am  clearly  of  the  opinion 
there  was  no  such  in  the  intention  of  those  who  framed 
and  enacted  the  statute.  If  such  had  been  their  intention, 
they  would  have  been  likely  to  have  expressed  it  in  some 
form,  and  not  to  have  left  it  to  uncertain  inference  or 
conjecture. 

If  they  had  designed  to  change  the  duties  of  the  assess- 
ors in  regard  to  this  species  of  property,  they  would,  as  it 
seems  to  me,  have  expreaaed  such  design  plainly  and 
clearly.  Instead  of  this,  they  have  not  subjected  this 
species  of  property  ''to  taxation  in  the  same  manner  and 
to  the  same  extent "  as  other  personal  estate,  but  have 
required  the  assessors  to  enter  the  ''  amount  due"  upon 
the  assessment  roll  ''  in  the  same  manner  as  other  per- 
sonal property  is  entered."  I^'ot  the  amount  according  to 
the  statement,  but  the  amount  actually  due,  which  is  tax- 
able, according  to  the  general  provisions  of  law,  which  is, 
"  debts  due  from  solvent  debtors."     (1  B.  8.  388,  §  3.) 

The  general  duties  of  assessors  in  ascertaining  the 
amount  of  real  and  personal  property  subject  to  taxation 
in  the  respective  towns,  is  prescribed  by  statute.  '^  They 
shall  proceed  to  ascertain  by  diligent  inquiry  the  names 
of  all  the  taxable  inhabitants  in  their  respective  towns, 
and  aUo  aU  the  taxable  property j  real  or  personal,  within  the 
same."    (1  A  &  390,  §  8.) 

They  are  required  to  ascertain,  by  diligent  inquiry,  all 
the  taxable  property  within  the  town,  personal  as  well  as 
real  Ko  good  reason  can  be  shown  why  the  assessors 
should  be  precluded  from  making  inquiries  in  regard  to 
foreign  creditors  any  more  than  resident  ones,  and  as  no 
limitation  is  imposed  in  terms,  it  is  impossible,  I  think, 
for  the  court  to  say  judicially  that  one  was  intended.  The 
obvious  design  in  requiring  the  agent  to  make  the  state- 
ment provided  for,  as  it  seems  to  me,  was  to  aid  the 
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assessor  in  the  performaace  of  his  duty^  and  not  to  pat  the 
agent  in  his  place,  to  assess  his  principal.  The  assessors 
may,  doubtless,  take  the  statement  if  thej  are  satisfied 
with  its  correctness,  as  in  most  cases  they  will  be  quite 
likely  to  be ;  but  if  they  are  not  satisfied  with  the  state- 
ment, it  is  their  plain  and  clear  duty  to  go  further  and 
make  ''diligent  inquiry/*  for  the  purpose  of  ascertaining 
the  true  state  of  the  case.  Their  duties  are  to  a  certain 
extent  judicial  in  their  character,  and  these  duties  are  not 
limited  to  domestic  property  holders. 

The  conclusion  arrived  at — ^that  the  assessors  were  not 
concluded  by  the  statement  of  the  agent,  but  had  the 
right,  in  the  exercise  of  their  general  duties  and  powers 
as  assessors,  to  go  beyond — is  decisive  of  this  motion.  If 
they  had  jurisdiction  to  make  further  inquiries  and  invest- 
igations for  the  purpose  of  ascertaining  and  determining 
to  their  own  satisfaction,  the  amount  of  debts  due  from 
solvent  debtors  to  those  foreign  creditors,  within  their 
town,  whatever  may  have  been  their  mistakes  and  errors, 
they  cannot  be  brought  in  question  and  reviewed  here. 
Conceding  that  the  assessors  mistook  mere  equitable  claims 
for  "  debts,"  and  misjudged  in  regard  to  the  solvency  of 
those  who  were  debtors,  within  the  sense  and  meaning 
of  the  statute,  it  cannot  affect  the  validity  and  conclusive- 
ness of  the  tax.  Jurisdiction  being  established,  the  tax, 
founded  upon  the  assessment,  has  all  the  force  and  vigor 
of  a  judicial  sentence  importing  absolute  verity,  notwith- 
standing such  mistakes  and  errors,  (j^an  Mensselaer  v. 
Cottrdlj  7  Barb.  127.  Same^  v.  Witbeeky  Id.  133.  Albany 
and  West  Stookbridge  R,  B.  Co.  v.  Town  of  Canaan^  16  Barb. 
244.) 

There  is  no  ground  for  supposing  that  the  assessors  were 
guilty  of  fraud,  or  were  actuated  by  any  unlawful  designs, 
in  going  beyond  the  statement  to  ascertain  the  amount  of 
debts  owing.  As  the  tax  in  question  cannot  be  questioned 
collaterally  in  the  manner  in  which  the  defendant  has 
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sought  to  do  it,  the  case  should,  perhaps,  be  rested  here. 
But  as  this  is  an  important  question,  and  may  operate  as  a 
precedent  in  other  similar  cases,  some  observations,  obiterj 
of  the  meaning  and  force  of  the  statute  of  1851  may  not 
be  altogether  inappropriate,  though  I  do  not  intend  to  go 
beyond  the  points  argued  before  me.  The  term  "  debts," 
in  the  statute,  is  to  be  understood  in  its  usual  legal  sense, 
and  means  nothing  more  nor  less  than  sums  of  money  due 
from  inhabitants  of  the  state,  to  the  non-residents  men- 
tioned, by  certain  and  express  agreements  or  judicial  sen- 
tence, and  for  the  purchase  of  real  estate.  Primarily,  it 
looks  to  the  relation  of  vendor  and  purchaser,  by  contract 
valid  in  law,  and  to  no  other  relation.  A  mere  assignee 
of  a  contract  is  in  no  legal  sense  the  debtor  to  the  vendor, 
unless  he  has  expressly  undertaken  to  pay  the  debt  by 
some  valid  instrument  or  promise.  In  the  latter  case,  he 
may,  legally  speaking,  be  regarded  as  the  debtor  of  the 
vendor  for  the  purchase  of  real  estate.  This,  of  course, 
must  be  understood  to  embrace  cases  only  where  the 
assignment  is  authorized  and  valid,  of  itself,  or  is  rendered 
valid  by  some  subsequent  act  or  assent  of  the  vendor, 
binding  in  law. 

Debts  barred  by  the  statute  of  limitation  would  not  fall 
within  the  statute,  nor  would  mere  equitable  claims,  where 
no  legal  relation  of  debtor  and  creditor  exists.  One  person 
may  hold  a  contract  by  assignment,  without  being  the 
debtor  to  the  vendor,  in  any  such  sense  as  the  statute  con- 
templates. If  he  is  mere  assignee,  the  original  contractor 
is  still  the  only  debtor  to  the  vendor,  and  unless  he  is  a 
resident  of  the  town,  and  solvent,  the  debt  cannot  be 
assessed  in  such  town. 

A  "  solvent  debtor"  is  a  person  who  has  sufficient  prop- 
erty to  pay  all  his  debts,  and  against  whom  collection  of 
such  debts  may  be  enforced,  out  of  his  property,  by  due 
process  of  law. 

The  object  of  this  statute,  plainly,  was  not  to  discrim- 
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inate  against  foreign  creditors,  but  to  subject  their  personal 
property  within  this  state,  justly  and  fairly,  to  taxation,  in 
the  same  manner  and  to  the  same  extent  as  the  personal 
estate  of  citizens  of  the  state.  And  in  this  spirit,  and  no 
other,  should  assessors  act  in  the  discharge  of  their  duty  in 
such  cases.  The  writ  must  therefore  be  granted.  And 
inasmuch  as  the  assessment  and  tax  were  fair  upon  their 
face,  and  the  defendant  has  no  personal  interest  in  the 
question,  but  has  voluntarily  undertaken,  outside  of  his 
official  duty,  to  defeat  the  tax,  and  prevent  its  collection, 
he  must  be  charged  personally  with  the  costs  of  this 
proceeding.(a) 

[MoiTKOB  Gbnbbal  Tbbv,  March  4. 1867.  /.  C,  Smithf  WdUa  and  Johnson, 
Justices.] 

(a)  The  above  dedsipn  was  affirmed,  nnanimously,  by  the  Court  of  Appeals, 
in  September,  1867.  Bat  that  court  did  not  pass  upon  the  question  whether 
the  statement  famished  by  the  agent,  to  the  assessors,  was  conclusive  as  to  the 
amount  to  be  taxed.    (JSee  87  N,  T.  Sep.  844,  849.) 


The  People,  ex  rel  Inman  S.  Lowell,  vs.  The  Board  op 
Town  Auditors  of  the  Town  op  Wbstpord. 

On  the  16th  day  of  March,  1864,  fifteen  proper  persons  signed  a  cail  for  a 
special  town  meeting  of  the  town  of  Westford,  "  for  the  purpose  of  paying 
bounties  to  volunteers  in  the  military  or  naval  service  of  the  United  States, 
during  the  existence  of  the  war  now  carried  on."  The  town  clerk  posted 
notices  for  one,  following  the  language  of  the  call.  At  the  town  meeting  a 
resolution  was  offered  that  "  there  be  paid  $800  to  each  man  drafted,  and 
not  exempted"  It  was  amended  so  as  to  include  those  who  were  drafted  the 
year  before  and  paid  $300,  and,  as  amended,  was  passed.  On  the  8th  of 
June,  1864,  the  relator  was  drafted  as  one  of  the  quota  of  the  town,  under 
the  call  of  December  17, 1864,  and  paid  $800,  commutation.  In  April,  1866, 
the  legislature  passed  an  act  legalizing  the  proceedings  of  town  meetings 
in  the  county  of  Otsego,  (the  town  of  Westford  being  therein,)  relating  to 
the  payment  of  bounties  to  volunteers,  substitutes  and  drafted  men. 

Heid:  1.  That  the  relator  was  not  exenytiedj  witliin  the  meaning  of  the  excep- 
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tioD  In  the  resolatioD,  and  that  it  should  not  he  restricted  so  as  to  isdade 
only  those  who  were  drafted  and  actually  entered  the  service. 

2.  That  it  applied  to  persons  thereafter  drafted  under  an  impending  call  of  the 
president. 

3.  That  the  resolution  was  not  void,  as  contrary  to  the  policy  of  the  general 
govemment,  for  the  reason  that  it  tended  to  keep^  mm  ont  of  the  serrice. 

4.  That  the  repayment  of  the  |dOO  commutation  was  a  "  bounty/'  within  the 
act  of  the  legislature. 

6.  That  the  defendants  should  not  have  been  required  forthwith  to  assemble 
and  audit  the  relator's  claim,  but  the  mandamus  should  have  ordered  them 
to  do  so  at  their  next  annual  meeting. 

APPEAL  from  an  order  awarding  a  peremptory  man- 
damus requiring  the  defendants  forthwith  to  assemble 
and  audit  the  relator's  claim  against  their  town. 

On  the  15th  of  March,  fifteen  persons,  eligible  to  the 
office  of  supervisor  of  the  town  of  Westford,  signed  a  call 
for  a  special  town  meeting  of  said  town  **  for  the  purpose 
of  paying  bounties  to  volunteers  in  the  military  or  naval 
service  of  the  United  States  during  the  existence  of  the 
war  now  carried  on,  and  for  the  purpose  of  paying  the  in- 
cidental expenses  of  such  volunteering,  and  of  raising  such 
money."  This  call  was  filed  in  the  clerk's  office  March  16, 
1864.  On  the  18th  of  March,  1864,  the  clerk  posted  four 
notices  for  a  special  town  meeting,  on  the  26th,  following 
the  language  of  the  call.  On  the  26th  of  March  a  special 
town  meeting  was  held  at  the  place  designated,  when  a 
resolution,  of  which  the  following  is  a  copy,  was  passed: 
"Resolved,  that  there  be  paid  the  sum  of  three  hundred 
dollars  to  each  man  drafted  and  not  exempted,  and  the 
same  be  raised  by  a  tax  upon,  the  taxable  property  of 
the  town."  The  resolution  was  amended  so  as  to  include 
those  that  were  "  drafted  last  year  and  paid  $300.*'  The 
town  clerk,  on  the  day  of  its  passage,  put  this  resolution 
away  in  a  pigeon  hole  in  a  desk  of  his  office,  without  any 
indorsement.  Two  years  after,  on  the  17th  of  March, 
1866,  a  claim  was  presented,  when  Erasmus  Snyder,  the 
then  town  clerk,  found  it  in  the  clerk's  office,  and  indorsed 
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on  it,  '^  Resolution  passed  March  15,  1864,"  (the  date  of 
the  call,  instead  of  the  town  meeting.)  During  1864  the 
relator  was  a  resident  of  the  town  of  Westfori  On  the 
8th  of  June,  1864,  he  was  drafted  for  three  years,  as  one  of 
the  quota  of  the  town,  under  the  call  of  the  president  of 
October  17,  1863.  On  the  23d  of  June,  1864,  pursuant  to 
notice,  he  appeared  before  the  board  of  enrollment,  was 
not  exempted,  and  paid  1^300  commutation.  On  the  14th 
of  April,  1865,  an  act  relating  to  the  counties  of  Otsego 
and  Herkimer  was  passed,  as  follows :  "All  acts  and  pro* 
ceedings  *  *  of  legally  convened  town  meetings  *  * 
relating  to  the  payment  of  bounties  to  volunteers,  sub- 
stitutes and  drafted  men,  *  *  are  hereby  legalized, 
confirmed  and  made  valid."  {Law%  of  1865,  eh.  440,  p.  800, 
§  1.)  At  the  annual  meeting  of  the  board  of  town  auditors, 
(Nov.  7tli,  1867,)  the  relator  presented  an  account  for  $300, 
with  a  copy  of  the  papers,  and  requested  them  to  audit  and 
allow  the  claim,  which  they  refused  to  do.  He  applied  for 
a  mandamus,  which  was  granted  at  a  special  term,  com* 
manding  them  forthwith  to  assemble  and  audit  the  account. 

<7.  £  Dewey  J  for  the  defendants,  appellants. 

N.  <7.  Moak,  for  the  relator,  respondent. 

By  the  C<mrt^  Parker,  J.  This  is  an  appeal  from  an 
order  made  at  special  term  granting  a  peremptory  marhda-- 
mu9  requiring  the  defendants  forthwith  to  assemble  and 
allow  the  relator's  claim  of  $300  against  the  town. 

This  claim  arose  as  follows :  On  the  24th  of  March, 
1864,  the  town  of  Westford,  at  a  special  town  meeting 
held  on  that  day,  passed  the  following  resolution  :  ^^  Re* 
solved,  that  there  be  paid  the  sum  of  three  hundred  dollars 
to  each  man  drafted,  and  not  exempted,  and  the  same  be 
raised  by  a  tax  upon  the  taxable  property  of  the  town." 
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tcflatioQ  was  amended  so  as  to  inclode  those  that 
wrfe**^drafted  last  year  and  paid  three  hundred  dollars." 

The  relator,  a  resident  of  the  town  of  Westford,  on  the 
8th  day  of  June,  1864,  was  duly  drafted  into  the  military 
service  of  the  United  States  for  three  years,  and  on  the 
23d  of  June,  1864,  paid  to  the  proper  officer  $300,  and 
was  discharged  from  further  liability  under  that  draft. 
On  the  14th  of  April,  1865,  a  local  act,  relating  only  to 
the  counties  of  Herkimer  and  Otsego,  was  passed,  so 
much  of  which  as  applies  to  the  question  before  us  is  as 
follows :  "  All  acts  and  proceedings  *  *  of  legally  con- 
vened town  meetings  *  *  relating  to  the  payment  of 
bounties  to  volunteers,  substitutes  and  drafted  men,  *  * 
are  hereby  legalized,  confirmed  and  made  valid.''  (LatvM 
of  1865,  eh.  440,  §  1.)  On  the  7th  of  November,  1867,  the 
relator  presented  to  the  board  of  town  auditors  of  the  town 
of  Westford  his  claim  for  the  amount  so  paid  by  him, 
accompanied  by  the  requisite  proofs.  The  board  passed 
upon  and  rejected  the  claim,  and  refused  to  audit  and 
allow  the  same. 

The  claim  was  then,  and  is  now,  resisted  on  the  grounds 
that  the  resolution  does  not  apply  to  the  relator's  case, 
inasmuch  as  he  was  drafted,  and  exempted  from  military 
servtee^  whereas  the  resolution  provides  for  the  payment  of 
$300  to  '^  each  man  drafted  and  not  exempted ;"  and  that 
the  act  of  the  legislature  legalizes  proceedings  of  town 
meetings  relating  to  the  payment  of  bounties  to  volunteers, 
substitutes  and  drafted  men,  and  to  no  other  payments. 
It  is  argued  by  the  counsel  for  the  appellants,  that  the 
resolution,  and  statute  legalizing  it,  should  be  so  construed 
as  to  harmonize  with  the  then  existing  circumstances, 
and  the  wants  and  policy  of  the  government — the  call 
being  for  men  and  not  money ;  and  that  in  the  light  of) 
those  circumstances,  the  resolution  should  be  deemed  in- 
tended to  induce  drafted  men  to  go  into  the  service, 
instead  of  to  furnish  them  means,  raised  from  tax-payers, 
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with  which  to  procure  their  exemptions  from  the] 
ance  of  the  personal  duty  imposed  upon  them  hy 
ernment  and  the  laws ;  that  it  was  intended  to  pay  men 
for  going  into,  and  not  for  staying  out  of,  the  army. 

The  18th  section  of  the  act  of  congress,  approved  Feb- 
ruary 24,  1864,  is  as  follows :  "-And  be  it  further  enacted^ 
that  the  following  persons  be  and  they  are  hereby  ex- 
empted from  enrollment  and  draft,  under  the  provisions 
of  this  act,  and  of  the  act  to  which  this  is  an  amendment, 
to  wit:  such  as  are  rejected  as  physically  or  mentally  unfit 
for  the  service ;  all  persons  actually  in.  the  military  or  naval 
service  of  the  United  States  at  the  time  of  the  draft ;  and 
all  persons  who  have  served  in  the  military  or  naval  service 
two  years  during  the  present  war,  and  been  honorably 
discharged  therefrom ;  and  no  persons  but  such  as  are  herein 
exempted  shall  be  exempt.'* 

The  exemptions  here  provided  for  might,  under  the  act, 
be  claimed,  and  passed  upon  by  the  board  of  enrollment, 
after  the  persons  claiming  them  had  been  drafted  and  noti- 
fied. By  the  13th  section  of  the  act  of  congress,  approved 
March  3,  1863,  (of  which  the  act  of  February  24,  1864,  is 
an  amendment,)  it  is  provided,  "  that  any  person  drafted 
and  notified  to  appear  as  aforesaid,  may,  on  or  before  the 
day  fixed  for  his  appearance,  furnish  an  acceptable  substi- 
tute to  take  his  place  in  the  draft;  or  he  may  pay  to  such 
person  as  the  secretary  of  war  may  authorize  to  receive  it, 
such  sum,  not  exceeding  three  hundred  dollars,  as  the 
secretary  may  determine  for  the  procuration  of  such  sub- 
stitute, *  '*'  and  thereupon  such  person  so  furnishing  the 
substitute,  or  paying  the  money,  shall  be  discharged  from 
further  liabilly  under  the  draft." 

Taking  the  resolution  of  the  town  and  the  acts  of  con- 
gress together,  there  can  be  no  difiSculty,  I  think,  in  under- 
standing the  meaning  and  intent  of  the  resolution. 

The  objection  of  the  appellants,  to  the  allowance  of  the 
claim,  rests  upon  the  meaning  which  they  apply  to  the 
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term,  fwt  exemptecL  The  sum  voted,  they  say,  was  to  be 
paid  ^'  to  each  man  drafted,  and  not  exei6pted  f*  that  is, 
as  the  words  ^^not  exempted'*  have  a  general  signification, 
and  are  not  at  all  restricted  in  the  resolution — ^not  ex- 
empted in  any  way  or  for  any  cause,  whatever — and  the 
relator,  although  drafted,  yet  upon  paying  his  $300,  be- 
came thereby  exempted  from  military  service,  the  effect 
of  the  draft,  and  therefore  is  not,  within  either  the  terms 
or  spirit  of  the  resolution,  entitled  to  the  money  from 
the  town. 

It  is  quite  true,  as  the  appellant's  counsel  insists,  that  in 
giving  construction  to  the  resolution,  we  should  keep  in 
mind  the  circumstances,  wants  and  policy  of  the  govern- 
ment, as  they  appear  and  are  expressed  in  these  acts  of 
congress.  And  it  is  also  true,  that  as  the  resolution  was 
passed  with  special  reference  to  the  provisions  of  these 
acts,  the  language  adopted  in  it  should  be  construed  in 
view  of  that  fact.  Thus  we  see  that,  under  the  acts,  the 
payment  of  a  sum  to  be  fixed  by  the  secretary,  not  exceed- 
ing $300,  by  a  drafted  person,  is  not  declared  to  exempt 
him  from  military  service,  but  to  entitle  him  to  be  "  dis- 
charged from  further  liability  under  that  draft  ;'*  while  an- 
other provision  of  said  acts  prescribes  that  "persons 
physically  or  mentally  unfit  for  the  service,"  with  others 
enumerated,  (not  including  drafted  persons  paying  the  $300,) 
and  no  others,  shaU  be  exempt.  Where,  therefore,  the 
resolution  says,  "  there  shall  be  paid  to  each  man  drafted 
and  not  exempted^''  the  same  meaning  should  be  given  to 
the  term  exempted  as  is  given  to  it  in  the  acts  of  congress, 
and  it  should  be  understood  to  mean,  not  exempted,  as 
being  persons  specified  in  the  10th  section  of  the  act  of 
February  24*  1864,  who  are  the  only  exempts  allowed  by 
the  law. 

Against  this  construction  I  do  not  see  any  thing  in  the 
needs  of  the  service  or  the  policy  of  the  government.  By 
these  acta  of  congress  it  had  been  assumed  that  the  pay* 
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ment,  by  a  drafted  man,  of  $300,  was  equivalent  to  the 
procurement  of  a  substitute.  The  tnoney  Was  paid  by  the 
drafted  man  to  the  government  for  that  purpose,  and  thd 
government  undertook,  in  his  stead,  to  procure  the  sub- 
stitute. Under  this  policy  the  drafted  man  who  paid 
$300  was  treated  by  the  law,  and  should,  for  the  purposes 
of  the  question  before  us,  be  considered  as  having  fulfilled 
his  personal  obligations  in  the  premises,  as  fully  and  com- 
pletely as  if  he  had,  himself,  gone  to  the  field  and  the^e 
performed  the  duties  of  a  soldier.  And  the  reason  for 
refunding  him  the  money  he  had  so  paid  for  a  substitute, 
was  the  same  as  though  he  had  himself  procured  the  sub- 
stitute. And  as  a  question  of  governmental  policy  and 
of  strict  justice,  there  was  equal  reason  for  providing  that 
the  tax-payers  of  the  town  should  pay  him  back  what  he 
had  thus  paid  to  the  government,  as  for  paying  him  the 
same  sum  for  himself  procuring  a  substitute,  or  beciothing 
a  soldier.  In  either  case  it  is  to  be  presumed  he  fur^ 
nished  a  soldier  for  the  government,  and  it  was  jilst  and 
right  that  his  fellow  townsmen  should  share  with  him 
the  loss  thereby  incurred. 

The  amendment  to  this  resolution,  which  made  it  in- 
clude those  who  were  drafted  the  year  before,  and  who 
paid  $300,  tends  strongly  to  show  the  ititent  to  have  been 
as  we  have  above  construed  it. 

The  idea  that  the  voters  who  passed  the  resolution  in- 
tended to  restrict  the  payment  to  such  dr^ed  men  as 
should  themselves  enter  the  military  service  of  the  country, 
is  contradicted  by  the  fact  that  they  put  those  of  the  pre- 
vious year  who  did  not  go,  but  paid,  in  the  satne  Category 
with  those  for  whom  they  now  provide  the  $300.  The 
mind  of  the  voters  upon  the  point  in  question  is  indicated 
by  the  amendment  No  reason  appearing  tot  the  differ- 
ence, it  is  not  to  be  presumed  that  they  intetided,  so  far' 
as  the  resolution  might  operate,  to  enforce  the  draft  pei*- 
gonally,  against  those  to  be  drafted,  while  they  Allowed 
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payment  for  a  substitute  to  those  drafted  the  year  before. 
The  intent  as  to  those  drafted  last  year  being  clear,  beyond 
dispute,  greatly  strengthens  the  conclusion  at  which  we 
have  arrived,  of  a  like  intent  as  to  those  to  be  drafted  the 
then  present  year^  even  if  such  intent  is  less  clearly  ex- 
pressed in  the  resolution.  I  have  no  doubt  that  the  rela- 
tor's case  is  covered  by  the  resolution. 

I  think,  also,  the  act  of  the  legislature  includes  the  reso- 
lution in  its  legalizing  effect.  Ko  question  is  made  but 
that  the  town  meeting  which  passed  the  resolution  was 
legally  convened*  It  is  insisted,  however,  that  the  acts 
and  proceedings  of  such  town  meetings  relating  to  the 
payment  of  bounties  to  volunteers,  substitutes  and  drafted 
men,  alone  are  confirmed.  And  bountieSf  it  is  said,  were 
given,  in  accordance  with  the  meaning  of  the  word,  to 
induce  men  to  enlist  into,  or  to  enter,  the  military  service 
of  the  country.  Hence  it  is  argued  that  the  confirmatory 
act  does  not  apply  to  such  a  case  as  that  of  the  relator. 

I  can  see  no  reason,  either  from  the  signification  of  the 
word,  or  from  any  other  cause,  for  construing  the  word 
lountiesj  in  its  application  to  drafted  men,  as  meaning  pay- 
ments to  those,  and  those  only,  who  served  personally  in 
the  army.  Drafted  men  were,  in  no  sense,  volunteerSy  and 
whatever  provision  was  made  for  them,  either  by  towns 
or  counties,  was  made,  not  to  indiice  them  to  enter  the 
service,  but  as  a  gift  or  bounty,  to  indemnify  them  for 
having  been  drawn  into  it,  against  their  will.  As  already 
shown,  the  policy  of  the  government  did  not  require  or 
prefer  the  personal  service  of  the  drafted  man,  but  accepted 
as  a  full  performance  of  his  duty  the  procurement  of  a 
substitute,  by  himself,  or  through  the  agency  of  the  gov- 
ernment, upon  payment  by  him  of  the  price.  It  is  a  well 
known  public  fact,  that  it  was  not  the  custom  in  resolu- 
tions for  payments  to  drafted  men  to  make  it  a  condition 
that  they  should  do  military  service  in  their  own  proper 
persons.    I  do  not  think  such  a  case  can  be  found,  or  ever 
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happened.  When  the  act,  then^  speaks  of  bounties  to  vol- 
unteers, substitutes  and  drafted  mefij  it  means,  as  applied 
to  drafted  men,  such  gifts  or  bounties  as  are  ordinarily 
voted  to  them,  bounties  in  one  sense,  as  being  voluntary 
bestowments,  and  used  in  that  sense,  the  other  being 
manifestly  inapplicable.  * 

The  relator  being  entitled  to  the  amount  claimed  by 
him  from  the  town,  it  was  the  duty  of  the  board  of  audit- 
ors to  audit  and  allow  the  claim;  this  being  the  mode 
prescribed  by  law  for  putting  it  in  condition  to  be  pro- 
vided for  by  the  board  of  supervisors  of  the  county.  A 
mandamus  was  the  proper  remedy  for  the  relator,  upon 
the  refusal  of  the  board  of  auditors  to  perform  that  duty. 
iPeople  V.  Board  of  Supervisors  of  K  F.,  32  JV.  Y.  Rep.  473, 
FeopU  V.  Tayhr,  30  How.  78,  86.) 

The  mandamus  in  this  case  required  the  defendants  to 
^&^QXs^b\^  forthwith  and  audit  and  allow  the  relator's  claim. 
There  is  no  provision  of  law  authorizing  boards  of  town 
auditors  to  hold  special  meetings ;  the  town  officers  com- 
posing the  board  are  to  meet  annually  on  the  last  Thursday 
preceding  the  annual  meeting  of  the  board  of  supervisors 
of  the  county,  at  which  meeting  they  are  to  audit  and 
allow  the  accounts  of  all  charges  and  claims  payable  by 
their  respective  towns.  (3  Qen.  Stat.  302,  303.)  The 
statute  having  thus  fixed  the  time  when  they  shall  meet 
and  perform  their  duties  as  auditors,  and  not  having 
authorized  any  other  meeting,  I  am  inclined  to  think  it  is 
not  competent  for  them  to  meet  and  perform  those  duties 
at  any  other  time.  It  is  by  virtue  of  special  statutory 
authority  that  boards  of  supervisors  hold  special  meetings. 
(Laws  of  1838,  eh.  314,  §  5.) 

The  order  appealed  from  should  be  so  modified  as  to 
direct  the  writ  therein  allowed  to  require  the  defendants 
as  the  board  of  town  auditors  of  the  town  of  Westford, 
instead  of  assembling  forthwith,  and  auditing  and  allow- 
ing the  relator's  account,  &c.,  at  their  next  annual  meeting^ 


664  CASES  m  the  supreme  court. 

The  People  v.  Saperyison  of  Otsego  Conntj. 

to  audit  and  allow  the  amoant,  charge  and  claim,  &c.,  aa 

in  said  order  specified.    And  the  writ  issued  upon  said 

order  should  be  amended  accordingly.    Neither  party 

should  be  allowed  costs  of  this  appeal. 

• 
•  Decifidon  accordingly.(a) 

[Bboomb  Gbfsbal  Tsrm;  Jnly  21,  1868.    Baieomf  S^ardaum,  Farhr  and 
Jftwr^p,  Jnsticee.] 

(a)  Affirmed  by  the  Court  of  Appeals,  Jxme,  1869. 


The  Pboplb,  ex  rel  The  Central  Bank  of  Cherry  Valley,  v». 
Ths  Board  of  Supbbyisors  op  thb  Countt  op  Otsboo. 

Thb  Pboplb,  ex  rel  The  Bank  of  Cooperstown,  v$.  Thb 

Samb. 

Thb  Pboplb,  ex  rel  The  Otsego  County  Bank,  vt.  Thb 

Samb. 

Thb  Pboplb,  ex  rel  The  Worthington  Bank,  ve.  Thb  Sams. 

Wheneyer  claims  fn  respeot  to  assessments  for  taxes  upon  United  Stales  bonds, 
stocks  or  secnrities  exempt  from  taxation,  are  presented  to  the  board  of 
supenrisors  of  either  of  the  coonties  mentioned  in  the  act  of  May  17, 1867, 
{Lawi  of  1867,  eh.  988,)  it  is  the  duty  of  the  board  to  liear  and  detenuine 
sach  daim,  and  to  repay  to  tlie  daimant  the  amount  collected  or  paid  upon 
Bach  assessmenti  by  levying  the  same  by  tax  npon  the  taxable  property  of 
the  connty. 

The  act  is  mandatory  and  ImperatiTe  npon  the  board  of  snperrison  to  determ- 
ine the  amonnt  of  taxes  the  claimants  haye  paid  by  reason  of  assessments 
upon  such  exempt  property,  and  to  caaae  such  amounts  of  taxes  to  be  col- 
leeied  and  repaid,  in  the  manner  prescribed  in  said  act.  It  is  noidiacretaon- 
ary  with  them  to  cause  such  taxes  to  be  repaid,  or  to  refose  to  do  so. 

The  first  duty  imposed  upon  a  board  of  superyisors,  by  the  law  of  1867,  is  to 
asoertatn  and  determine  whether  the  applicants  were  assessed,  and  whetber 
they  paid  taxes  as  stated  in  their  claims,  and  if  they  paid  any  siidi  taxM^ 
the  amoonta  thereof 
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The  legislature  haviDg  "  aathorized  and  empowered*'  a  board  of  snpenrfson  to 
cause  taxes  illegally  assessed  and  paid  in  their  county  to  be  repaid,  it 
becomes  their  duty  to  do  so,  whenever  truthful  claims  for  such  taxes  are  duly 
presented  to  them ;  and  if  ttiey  fail  to  perform  that  duty,  but  determine  that 
the  county  and  the  towns  against  which  the  claims  are  made  cannot  in  jus~ 
tfce  refund  such  taxes ;  that  the  claims  are  invalid  \  and  that  the  same  be 
not  allowed,  such  board  will  be  compelled  by  mandamus  to  proceed  and  per- 
form such  duty. 

APPEALS  by  the  several  relators  from  orders  made  at 
a  special  term  denying  their  respective  applications 
for  writs  of  peremptory  mandamus. 

The  relators  claimed  that  they  were  illegally  assessed 
in  the  years  1861,  1862,  1863  and  1864,  on  their  capital 
stocks,  which  were  invested  in  bonds  or  stocks  of  the 
United  States,  and  exempted  from  taxation  for  state  and 
manicipal  purposes.  They  presented  their  claims,  for 
taxes  paid  by  virtue  of  such  assessments,  to  the  defendants, 
on  the  13th  day  of  November,  1867,  and  requested  them 
to  hear,  determine,  audit  and  allow  the  same,  under  and 
pursuant  to  chapter  938  of  the  laws  of  1867.  The  total 
amount  of  the  claims  exceeded  $30,000. 

The  defendants  were  in  session  as  a  board  of  supervisors^ 
when  the  claims  were  presented.  They  referred  the 
claims  to  a  committee  of  their  number,  who  reported  that 
they  had  examined  the  said  claims,  and  that  in  their 
opinion  the  county  and  towns  against  which  the  claims 
were  made  could  not  iji  justice  refund  the  said  taxes. 
The  defendants  thereupon,  on  the  said  19th  day  of  Novem- 
ber, 1867,  as  a  board  of  supervisors,  adopted  a  resolution, 
in  each  of  the  cases,  to  the  effect  that  the  defendants,  as 
such  board,  had  heard  and  examined  the  claim  for  refund- 
ing certain  taxes,  and  determined  the  said  claim  to  be 
invalid,  and  that  the  same  be  not  allowed. 

The  applications  for  writs  of  mandamus  were  denied, 
on  the  sole  ground  that  the  defendants  bad  heard  and 
determined  the  matters  of  the  claims  adversely  to  th6 
relators. 
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J.  E.  Dewey  and  H.  DeniOj  for  the  relators. 
Sturges  ^  Countryman^  for  the  defendants. 

By  the  Courts  Balcom,  P.  J.  The  duty  of  the  defendants, 
under  the  law  of  1867,  {LawB  of  1867,  vol  2,  p.  2323,)  was 
to  hear  the  applications  of  the  relators,  and  determine  their 
claims  of  assessments  for  taxes  made  in  the  coantj  of 
Otsego,  upon  United  States  bonds,  stocks  or  securities, 
any  or  all  of  them,  which  by  law  were  or  had  been  exempt 
from  taxation,  and  to  repay  to  them  the  amounts  collected 
or  paid  upon  such  assessments.  It  was  not  the  duty  of 
the  defendants  personally  to  repay  such  amounts ;  but  it 
was  their  duty  to  levy  the  same  by  tax  upon  the  taxable 
property  of  the  county,  and  adjust  and  apportion  the  same 
upon  the  property  of  the  different  towns  in  the  county  as 
should  be  just,  in  the  manner  provided  by  section  3  of  the 
law  referred  to.  According  to  the  well  settled  rules  for 
the  construction  of  statutes,  the  law  of  1867  was  man- 
datory and  imperative  upon  the  defendants,  as  a  board  of 
supervisors,  to  determine  the  amounts  of  taxes  the  relators 
paid  by  reason  of  assessments  made  in  the  years  1861, 
1662, 1863  and  and  1864,  upon  United  States  bonds,  stocks 
or  securities  exempted  by  law  from  taxation  in  those 
years ;  and  to  cause  such  amounts  of  taxes  to  be  collected 
and  repaid  to  the  relators,  in  the  manner  prescribed  by 
the  law  of  1867.     {LawB  of  1867,  vol  2,  p.  2323.) 

The  rule  above  mentioned  is  so  firmly  established,  it  is 
unnecessary  to  refer  to  the  authorities  where  y;  is  laid 
down.  The  defendants  have  not  determined  that  the  re- 
lators did  not  pay  any  such  taxes  as  they  claimed  they 
had  paid,  in  the  years  1861,  1862,  1863  and  1864,  but  that 
the  county  and  the  towns  against  which  the  claims  were 
made  could  not  in  justice  refund  the  taxes ;  and  that  hav- 
ing heard  and  examined  the  claims,  they  determined  the 
same  were  invalid,  and  that  they  be  not  allowed.    It  is 
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dear,  if  the  relators  paid  the  taxes  they  claimed  they  paid, 
their  claims  were  not  invalid,  nor  could  the  defendants 
legally  disallow  the  same. 

The  first  dnty  imposed  upon  the  defendants,  as  a  board 
of  supervisors,  by  the  law  of  1867,  they  have  refused  to 
perform,  which  dutj  was  to  ascertain  and  determine 
whether  the  relators  were  assessed,  and  whether  they 
paid  taxes  as  stated  in  their  claims,  and,  if  they  paid  any 
such  taxes,  the  amounts  thereof. 

The  error  committed  by  the  defendants  was  the  result 
of  an  erroneous  construction  of  the  law  of  1867.  They 
supposed  it  was  discretionary  with  them  to  cause  such 
taxes  as  the  relators  claimed  they  had  paid,  to  be  repaid^ 
or  to  refuse  so  to  do ;  but  the  law  of  1867  did  not  vest 
any  such  discretion  in  the  defendants. 

When  the  legislature  ** authorized  and  empowered"  the 
defendants  to  cause  taxes  illegally  assessed  and  paid  in 
their  county  to  be  repaid,  it  became  their  duty  to  do  so, 
when  truthful  claims  for  such  taxes  should  be  duly  pre- 
sented to  them.  (People  v.  The  Supervisors  of  New  Yorkj 
11  J.M.  114.  People  v.  Common  OouneU  of  Brooklyn^  22 
Barh.  404.  People  v.  Haws,  34  id.  69.  Mayor  v.  FurUy 
3  HiU,  612.    4  WdUace,  435.     5  id.  705.) 

If  the  defendants  had  determined  that  the  relators  had 
paid  the  taxes,  as  stated  in  their  claims,  the  further  duty 
would  have  remained  to  be  performed  by  them,  of  allow- 
ing such  claims,  and  levying  the  amounts  thereof  by  tax 
upon  the  taxable  property  of  Otsego  county,  and  causing 
the  same  to  be  repaid  to  the  relators,  in  the  manner  pre- 
scribed by  the  law  of  1867. 

If  these  views  are  correct,  the  judge  at  special  term 
erred  in  refusing  to  grant  orders  for  the  writs  of  manda- 
mus, for  which  the  relators  applied ;  and  the  orders  of  the 
special  term  should  be  reversed,  and  orders  granted  for 
peremptory  writs  of  mandamus,  requiring  and  command- 
ing the  defendants  to  hear  the  claims  of  the  vektors,  and 


Q^  CASES  IN  THE  SUPREME  COURT. 

O'Brien  9*  Ofaicago,  Rock  Island  and  Pacific  R,  R.  Co. 

^t^rmiae  whether  they  paid  the  taxes,  aa  stated  in  their 
^him^;  and  if  they  paid  any  such  taxes,  the  amoants 
thereof;  and  further,  if  they  paid  any  sach  taxes,  to  andit 
fknd  allow  the  amounts  thereof,  and  cause  the  same  to  be 
levied)  ooUect^  and  repaid  to  the  relators,  as  prescribed 
by  chapter  93S  of  the  laws  of  1867. 

[Bbookb  Osvbbal  Tbbx,  Jnly  21,  1868.    JBakom,  Boardmm,  Fatker  and 
Murra^f  Jitftioes.] 
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O'Bbun  v$i  TsB  Chicaoo,  Book  Island  astd  PAomoJUnr- 

ROAD  Company  and  others. 

MUSGRAVE  V8.  ThB   SaVB. 

Gatbp  v8.  Thb  Samb. 

WheTBi  in  ai^  action  by  holders  of  original  stock  In  a  corporation  created  under 
the  laws  of  other  states,  to  set  aside  an  issue  of  new  stock  made  by  the 
dirootors,  it  appears  that  the  legislature  of  one  of  such  states  has  passed  an 
^ct  Qonanoipg  sach  issue  of  stock,  and  the  Supreme  Oourt  of  the  other  state 
h80  decided  that  such  issufs  was  legal  and  valid,  this  court  will  not  continue 
an  injunction  restraining  the  nse  of  the  proceeds  of  the  sale,  or  appoint  a 
receiver  of  such  proceeds ;  especially  where  the  action  is  approved  by  a 
large  minority  of  all  the  stockholders. 

THE  plaintiff  in  these  actions  sned  as  holders  of.  the 
original  stock  of  the  Chicago,  Rock  Island  and  Pacific 
Bailroad  Compapy,  a  corporation  formed  and  existing  un- 
der the  laws  of  Illinois  and  Iowa.  The  complaints  were 
substantially  like  those  in  the  cases  of  Fiak  and  others  v. 
jE%e  same  d^endants^  (anUj  p.  472.)  The  plaintiffs  now 
moved  for  the  appointment  of  a  receiver  of  the  proceeds  of 
the  49,000  new  shares  of  stock  issued  and  sold  by  the  exec- 
i9.tiv^  committee  of  the  company.  The  defendants  also 
moYQd  to  dissolve  the  prelimiuary  injunctions  restraining 
the  use  pf  su<?h  proceeds.    It  appeared,  among  other 
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things,  that  the  former  suits  had  been  discontinued ;  that 
the  legislature  of  Iowa  had  passed  an  act  fully  confirming 
the  issue  of  the  49,000  shares  of  stock ;  and  that  the  Su- 
preme Court  of  Illinois,  in  an  action  brought  by  the 
attorney  general  of  that  state,  against  the  company,  had 
decreed  that  such  issue  was  legal  and  valid;  and  also 
that  while  the  former  actions  were  sustained  by  the  peti- 
tion of  a  majority  of  stockholders,  the  present  actions 
were  opposed  by  a  large  majority — about  three-fourths  in 
amount— of  all  the  stockholders.  All  the  motions  were 
heard  together. 

Mr.  WingaU^  E.  W.  Stoughton  and  L.  B.  Mar%h  for  the 
plaintifiTs. 

C.  Traoy  and  W.  JFuUerton,  for  the  defendants. 

Caedozo,  J.  If  these  cases  presented  only  similar  cir- 
cumstances to  those  which  existed  when  the  cases  of  Fisk, 
Fanshawe  and  others  (which  have  since  been  discontin- 
ued) were  decided,  of  course  I  should  make  the  same 
disposition  of  them  as  I  did  of  those  cases ;  my  confidence 
in  the  accuracy  of  the  views  I  then  expressed  not  only 
being  undiminished,  but  being  sustained  by  the  unani- 
mous judgment  of  the  general  term. 

The  corporation  defendant  here  is  subject  to  the  juris- 
diction of  the  states  of  Iowa  and  Illinois,  and  by  the  laws 
of  those  states  its  powers  must  be  tested.  The  former 
state  had  ratified  the  action  of  the  defendant  when  the 
other  cases  came  before  me;  and  now  a  decision  of  the 
courts  of  Illinois,  which  I  feel  bound  to  respect  as  an  au- 
thoritative disposition  of  the  law  of  that  state,  is  cited, 
showing  that  the  acts  of  this  corporation,  though  they 
would  not  be  within  its  power  according  to  our  law,  are 
so  according  to  the  law  of  the  state  of  Illinois.  ISo  decis- 
ion of  that  state,  bearing  upon  the  point,  existed  when  the 


570        OASES  IN  THE  SUPREME  COURT. 

Bigelow  9,  DuDii. 

other  cases  were  argued.  This  pats  the  present  applica- 
tioDS  in  an  entirely  different  position  from  that  which  the 
previous  cases  occupied,  and  necessitates  that  the  injunc- 
tions should  he  dissolved  and  the  motion  for  a  receiver 
denied;  a  conclusion  which  I  reach  the  more  willingly 
from  the  circumstance  that  a  large  proportion  of  the  stock- 
holderSy  instead  of,  as  on  the  argument  of  the  previous 
cases,  asking  that  the  injunctions  be  continued  and  a 
receiver  appointed,  now  elect  to  ratify  the  acts  of  the  cor- 
poration, and  ask  that  the  injunctions  be  dissolved. 
•  The  motion  for  a  receiver  must  be  denied,  and  the  in- 
junctions vacated,  without  costs,  and,  under  the  circum- 
stances, the  plaintiffs  must  have  leave  to  discontinue  these 
suits,  without  costs,  if  they  desire. 

The  vacating  of  the  injunctions  will  render  any  action 
upon  the  petition  in  the  cases  of  Fisk,  &c.  unnecessary. 

[New  Tobk  Spbcial  Tbrx,  at  Chambers,  Aogast  8, 1868.    CardoeOf  Jastioe.] 


BiGBLow  V8.  Dunn. 

Alter  ihe  trial  of  an  action  has  been  commenced,  the  power  of  courts  over  the 
amendment  of  the  pleadings  is  of  a  very  limited  and  restricted  character. 
But  at  any  time  before  the  trial  has  begun,  the  pleadings  may,  upon  special 
motion,  be  changed  and  amended,  in  all  respects. 

This  power  is  possessed  by  courts  of  Justices  of  the  peace,  in  common  with 
courts  of  record.  They  may  therefore  allow  a  plaintiff,  in  that  stage  of  the 
cause,  to  amend  his  complaint  by  changing  it  from  one  form  of  action  to 
another :  as  from  an  action  for  fhiudulent  representations  to  an  action  for 
a  breach  of  warranty 

APPEAL  by  the  plaintiff  from  a  judgment  of  the  cQunty 
court  of  Wyoming  county,  reversing  a  judgment  re- 
covered by  the  plaintiff  before  a  justice  of  the  peace. 
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S.  H.  Sarding^  for  the  appellant 

It.  Olnejfj  for  the  respondent 

*  By  the  Oaurty  Daniels,  J.  Upon  the  return  of  the  snm- 
mons,  when  the  parties  appeared  before  the  justice,  the 
plaintiff  complained  of  the  defendant  for  inducing  him  to 
purchase  an  ox,  by  means  of  certain  alleged  false  and 
fraudulent  representations.  When  the  parties  again  ap- 
peared before  the  justice,  the  plaintiff  asked  leave  to  amend 
his  complaint  by  changing  it  from  an  action  for  fraudulent 
representations  to  an  action  for  a  breach  of  warranty. 
And  that  change  the  justice  allowed  to  be  made,  notwith- 
standing the  objection  of  the  defendant  If  the  justice 
had  no  power  to  allow  this  change  to  be  made,  that,  of 
itself,  furnished  a  sufficient  reason  for  the  reversal  of  the 
judgment  afterwards  rendered  by  the  justice. 

The  application  for  the  amendment  of  the  complaint 
was  made  upon  the  adjourned  day,  before  the  trial  of  the 
cause  had  been  commenced.  This  circumstance  is  a  very 
important  one,  because  it  distinguishes  this  case  from 
those  of  Ransom  v.  Wetmore^  (39  Barb.  104 ;)  Whitcomh  v. 
JBungerfordy  (42  id.  177 ;)  and  WaUer  v.  Bennett^  (16  j^.  Y. 
Rep.  250.)  After  the  trial  of  a  cause  has  been  commenced, 
the  power  of  courts  over  the  amendment  of  the  pleadings 
is  of  a  very  limited  and  restricted  character.  But,  before 
the  trial  has  begun,  it  is  as  complete  and  ample  as  the 
nature  of  the  case,  and  the  proper  administration  of  justice, 
can  well  require  it  to  be.  Then,  in  courts  of  record,  the 
pleadings,  upon  a  special  motion  made  for  that  purpose, 
may  be  changed  and  amended  in  all  respects,  as  the  nature 
of  the  action  in  which  they  are  made  may  properly  require 
them  to  be.  And  this  power,  under  the  former  as  well 
as  the  present  system  of  practice,  has  been  possessed,  in 
common  with  those  courts,  by  the  courts  of  justices  of  the 
peace.    {Brace  v.  BensaUj  10  Wend.  214.    Mother  v.  Lavh 
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rence^  4  DentOy  419.  Colvin  v.  Corwm^  15  Wend.  657,  TVoy 
aTui  Boston  RaUroad  Co.  v.  TibbitSy  11  jETotty.  168.  Do%igKty 
V.  OrozieTy  9  -4.M.  411.) 

Instead  of  being  restricted,  it  has  been  enlarged,  and 
rendered  more  comprehensive  by  the  very  general  pro- 
vision contained  in  the  Code,  upon  this  subject  By  that 
provision  it  is  declared,  that  pleadings  may  be  amended  at 
any  time  before  the  trial,  where  substantial  justice  will  be 
promoted  by  the  amendment  (§  64,  mbd.  11.)  So  far  as 
this  subdivision  relates  to  amendments  before  the  trial  it 
is  unqualified  and  unrestricted,  except  that  the  power 
must  be  exercised  for  the  promotion  of  substantial  justice. 
In  that  stage  of  the  case,  it  is  broad  enough  to  allow  the 
complaint  to  be  so  amended  as  to  change  from  one  to  a 
different  form  of  action.  There  is  greater  need  of  such  a 
power  in  justices'  courts  than  there  is  in  courts  of  record, 
for  mistakes  are  more  liable  to  be  made  in  them,  requiring 
the  exercise  of  it,  than  they  are  where  the  pleadings  are 
carefully  prepared  by  those  who  are  accustomed  to  draw 
them.  Many  cases  must  arise  where  the  absence  of  such 
authority  would  be  productive  of  very  great  inconvenience, 
as  well  as  positive  injustice.  The  power  is  essential  to 
the  complete  administration  of  justice,  and  under  the  gen- 
eral language  of  the  Code  upon  the  subject,  there  is  no 
good  reason  for  supposing  that  justices'  courts  were  not 
designed  to  possess  and  exercise  it  The  denial  of  it 
would  be  unjust  to  the  plaintiff,  without  being  productive 
of  any  benefit  to  the  defendant  Many  cases  occur  in 
these  courts,  where  from  ignorance  or  inadvertence  a  form 
of  complaint  is  adopted  that  is  entirely  inappropriate  to 
the  merits  of  the  plaintiff's  right  of  action,  in  which, 
without  such  authority  for  the  correction  of  the  mistake, 
the  party  affected  by  it  would  be  compelled  to  discontinue, 
and  commence  a  new  suit  In  some  cases  of  that  kind, 
the  cause  of  action  itself  may  be,  in  the  meantime,  ex- 
tinguished, by  means  of  the  statute  of  limitations ;  while 
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in  all  it  would  be  the  occasion  for  unnecessary  vexation, 
delay  and  expense.  There  is  no  good  ground  for  sup- 
posing, after  the  very  general  provision  made  for  amend- 
ments before  the  trial,  that  the  legislature  intended  that 
parties  should  be  exposed  to  losses  and  embarrassments 
of  this  nature  on  account  of  a  mere  mistake  in  pleading. 
No  difficulty  can  be  found  in  the  way  of  the  exercise  of 
this  authority.  For  the  defendant  can  be  fully  protected 
by  requiring  the  plaintiff  to  consent  to  an  adjournment, 
as  a  condition  of  the  amendment,  and  by  the  justice  im- 
posing such  terms  upon  him,  by  way  of  costs,  as  will 
reimburse  the  expenditures  made  by  the  defendant  in 
preparing  for  the  trial  of  the  action.  In  any  view  that 
can  be  taken  of  this  subject,  the  justice  was  right  in  allow- 
ing the  complaint  to  be  amended. 

The  evidence  was  sufficient  to  justify  the  conclusion^  as 
a  matter  of  fact,  that  the  defendant  warranted  the  ox. 
The  defendant  represented  him  to  be  a  good  one^  and  that 
he  would  do  the  plaintiff  a  good  summer's  work.  And 
it  was  for  the  justice  to  decide,  under  all  the  circumstances 
of  the  case,  whether  this  was  intended  and  accepted  as  a 
warranty.  (1  WaiC%  Law  and  Prae,  51&-521,  and  caieB 
cited.)  Upon  this  question  the  justice  found  for  the  plain- 
tiff, and  the  court,  upon  appeal,  could  not  properly  reverse 
the  judgment  because  it  differed  with  him  as  to  the  mere 
force  of  the  evidence. 

The  judgment  of  the  justice  was  right,  under  his  views 
of  the  evidence,  and  it  should  not  have  been  reversed  by 
fhe  county  court  The  judgment  of  that  court  should, 
therefore,  be  reversed,  and  that  of  the  justice  affirmed. 

[Ebib  Gehbral  Tbbm,  September  7,  1868.  DanieU^  Mttrvm,  Dmnt  ui4 
Barkm'f  JoBtices.] 
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A  lease  of  a  dairy  fEtrm,  with  cows  and  other  property,  for  a  term  of  years,  at 
a  specified  rent  payable  yearly,  contained  this  claose :  "  The  party  of  the 
first  part  [the  lessors]  are  to  haye  toll  title,  with  the  privilege  of  taking 
possession  at  any  and  all  times,  of  any  and  all  products  of  the  farm,  in  pay- 
ment of  the  balance  due  on  the  rent,"  d&c.  Seld  that  this  claase  was  a  mere 
security  for  money,  and  was  necessarily  in  the  natore  of  a  ekatid  mortgage.; 
and  that  the  only  title  the  lessors  had  to  the  hay  raised  on  the  fonn  being 
that  of  chattel  mortgagees,  that  was  the  title  which  passed  to  an  assignee,  by 
their  assignment  to  him  of  the  coanterpart  of  the  lease,  as  between  sach 
assignee  and  the  tenant. 

SMf  abOf  that  the  lease  never  having  been  filed  as  a  chattel  mortgage,  as 
required  by  the  statute  to  make  it  valid  as  against  the  creditors  of  the  lessee, 
and  the  tenant  being  in  possession  of  the  farm,  when  the  hay  was  levied 
upon  and  sold  by  his  creditors,  on  execution,  no  action  could  be  maintained 
by  the  assignee  of  the  lease  against  the  sheriflf,  to  recover  the  value  thereof, 
in  the  absence  of  any  de&ult  in  the  payment  of  rent. 

I 

MOTION  by  the  plaintiff  for  a  new  trial,  upon  a  verdict 
for  the  defendant  under  the  direction  of  the  judge 
who  tried  the  cause. 

On  the  5th  day  of  November,  1866,  Miller  &  Rumble 
leased  to  one  Barton  E.  Tifit,  a  dairy  farm  in  the  town  of 
Pinckney,  Lewis  county,  with  forty  cows  and  some  other 
personal  property,  for  the  term  of  two  years  from  Decem- 
ber 1,  1866,  at  the  yearly  rent  of  9750.  The  lease  pro- 
vided that  the  milk  of  the  dairy  should  be  taken  to  a 
neighboring  cheese  factory  to  be  manufactured  into  cheese, 
and  when  sold  five-eighths  of  the  proceeds  to  be  paid  to 
the  landlord  upon  the  rent,  and  at  the  last  sale  of  cheese 
the  tenant  was  to  pay  the  balance  of  rent,  if  any  remained 
due.    The  lease  also  contained  the  following  clause : 

"  The  party  of  the  first  part  are  to  have  full  title,  with  the 
privilege  of  taking  possession,  at  any  and  all  times,  of  any 
and  all  products  of  the  farm  in  payment  of  the  balance  due 
on  the  rent  at  the  last  factory  sale,  at  which  such  milk  is 
drawn,  and  left  unpaid  by  the  party  of  the  second  part" 

The  lease  also  provided  that  the  tenant  ^'  should  feed 
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out  the  hay  and  straw  in  a  carefal  and  farmerlike  manner, 
to  cut  and  get  in  good  order  all  the  hay/'  and  in  case  of 
deficiency  of  hay  or  straw  on  the  £eirm  to  feed  the  stock, 
then  the  landlord  was  to  furnish  j3uch  deficiency. 

The  landlord  also  reserved  in  the  lease  the  right  to  re- 
enter and  take  possession  of  the  farm  at  any  time  between 
the  first  day  of  December  and  the  first  day  of  March,  in 
each  year,  in  case  he  sold  the  farm  during  the  term  of  the 
lease.  Tifft,  the  tenant,  went  into  the  possession  of  the 
farm  and  personal  property  shortly  after  the  execution  of 
the  lease.  On  the  8th  day  of  July,  1867,  Miller  &  Bumble, 
the  lessors,  sold  the  farm  and  assigned  their  interest  in  the 
lease  and  personal  property  to  the  plaintiff  in  this  action. 
The  plaintiff  never  had  possession  of  the  farm  or  personal 
property,  but  Tifft  continued  in  possession  as  tenant  under 
the  lease  from  Miller  &  Bumble.  On  the  9th  of  August, 
1867,  Ballard  &  Hanchett,  of  Watertown,  recovered  a  judg- 
ment in  the  Supreme  Court  against  Tifft,  the  tenant,  for 
9630,  upon  which  an  execution  was  issued  to  the  defendant 
as  sheriff  of  Lewis  county,  August  10,  1867,  by  virtue  of 
which  he  levied  upon  and  sold  about  sixty  tons  of  hay  on 
the  farm,  raised  thereon  by  Tifft,  and  being  then  in  his 
actual  possession,  he  being  still  in  possession  of  the  farm. 

The  plaintiff  thereupon  brought  this  action  against  the 
sheriff  for  a  wrongful  taking  and  conversion  of  the  hay, 
claiming  title  to  it  under  the  clause  in  the  lease,  and  also 
claiming  that  the  title  to  the  hay  never  passed  to  or  vested 
in  the  tenant,  but  that  the  hay  was  to  remain  on  the  farm 
for  the  purpose  of  feeding  the  stock. 

The  cause  was  tried  at  the  Lewis  circuit  in  October, 
1867,  before  Justice  Mullin  and  a  jury,  and  the  foregoing 
facts  were  proved,  and  it  was  conceded  by  the  plaintiff' 
that  the  lease  had  never  been  filed  as  a  chattel  mortgage. 

At  the  close  of  the  evidence  the  judge  directed  a  verdict 
for  the  defendant,  with  leave  to  the  plaintiff  to  move  to 
set  it  aside,  and  for  a  new  trial,  at  the  general  term. 
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A.  J.  Merenesi,  for  the  plaintiff. 
D.  O'Brien,  for  the  defendant 

By  the  Court,  Foster,  J.  The  plaintiff,  as  between  him 
and  Tifft,  had  only  the  interest  in  the  hay  in  question  of  a 
chattel  mortgagee ;  for  such  in  fact  was  the  clause  in  the 
lease  from  Miller  &  Eumble  to  Tifft,  by  which  it  was  stip- 
ulated that  Miller  &  Rumble  were  "  to  have  full  title,  with 
the  privilege  of  taking  possession  at  any  and  all  times,  of 
any  and  all  products  of  the  farm,  in  payment  of  the  balance 
due  on  the  rent  at  the  last  factory  sale." 

The  lease  to  Tifil  of  the  premises  was  absolute,  and 
with  the  exception  of  the  proceeds  of  three-fifths  of  the 
milk  to  be  sold  to  the  cheese  factory,  he  was  the  owner, 
and  was  entitled  to  the  possession  of  it,  and  the  clause 
above  set  forth  was  a  mere  security  for  money ;  and  neces- 
sarily in  the  nature  of  a  mortgage.  But  it  is  argued  by 
the  counsel  for  the  plaintiff  that  it  was  not  a  mortgage, 
and  that  the  title  to  such  hay  as  should  grow  on  the  place 
did  not  pass  to  Tifil,  because  he  stipulated  in  the  lease  that 
he  would  cut  and  get  in  in  good  order  all  the  hay,  and 
that  he  would  feed  out  the  hay  and  straw  in  a  saving 
manner,  and  because  it  was  further  stipulated  that  he  was 
"  to  have  the  privilege  of  keeping  a  span  of  horses  all  the 
time,  and  a  third  horse  during  haying,"  which,  it  is 
claimed,  is  inconsistent  with  the  idea  that  the  title  to  the 
hay  was  to  be  in  him. 

The  answer  to  the  argument  is  perfectly  manifest  By 
the  terms  of  the  lease,  Miller  &  Bumble  bound  themselves 
to  supply  all  such  hay  as  was  necessary  to  winter  the 
stock  after  the  hay  and  straw  raised  on  the  place  was 
exhausted;  and  therefore  they  were  interested  in  limiting 
the  amount  of  stock  to  be  kept,  and  in  providing  that  all 
the  hay  and  straw  should  be  saved  and  carefully  used,  as 
though  the  title  to  it  was  in  them. 
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The  covenant  on  the  part  of  Tifit  to  save  all  the  hay 
and  straw,  and  to  carefully  feed  it  to  the  stock,  and  to 
keep  bat  two  horses  except  daring  haying  time,  was  only 
an  agreement  binding  on  him  at  law,  and  if  he  chose  to 
keep  more  horses,  or  to  sell  or  improvidently  use  the  hay, 
it  did  not  authorize  Miller  k  Bnmble  to  interfere  with  it, 
either  by  taking  possession  of  it,  (for  they  were  entitled 
to  possession  only  as  security  for  the  unpaid  rent,)  or  to 
restrain  such  use  of  it  by  injunction. 

If  so  improperly  used.  Miller  &  Bumble  had  but  two 
remedies.  They  could  refuse  to  supply  the  deficiency 
thus  caused,  or  sue  at  law  upon  the  broken  covenants. 

As  the  only  title  that  Miller  &  Rumble  had  to  the  hay 
was  that  of  chattel  mortgagees,  that  was  the  title  they 
transferred  to  the  plaintiff  by  the  assignment  to  him  of 
the  counterpart  of  the  lease.  It  was  never  filed  ag  required 
by  the  statute,  to  make  it  valid  as  against  the  creditors 
of  Tifft.  TijSt  was  in  the  actual  possession  when  the 
levy  and  sale  took  place,  and  therefore  the  plaintiff  can- 
not recover*  This  question  strikes  at  the  foundation  of 
the  plaintiff's  claim.  There  is  no  claim  that  the  lease  had 
ever  been  filed ;  iEind  even  if  there  were  errors  committed 
on  the  trial,  a  new  trial  would  be  useless,  and  I  therefore 
see  no  necessity  for  examining  the  other  questions  raised 
in  the  case. 

A  new  trial  should  be  denied,  and  judgment  entered 
upon  the  verdict,  for  the  defendant. 

Judgment  accordingly. 

[OvovDAOA  Gbitbbai,  Tsbw,  October  6,  1868.    Bofion,  Mdytm,  MuUm  and 
Fottttf  Justices.] 
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4 

In  September,  1861,  the  defendants,  partnws  under  the  Ann  name  of  B.  &  Co., 
recoTered  a  judgment  for  $1038.46  against  D.  and  others  composing  the  firm 
of  D.,  G.  &>  Co.  On  the  19th  of  March,  1868,  after  the  dissolution  of  the 
latter  firm,  G.,  one  of  the  partners  therein,  on  paying  ten  per  cent  of  the 
amount  of  the  Judgment,  obtained  from  B.,  one  of  the  firm  of  B.  A  Co.,  a 
release  executed  by  him  in  the  name  of  the  firm  of  G.'s  indiridual  liability 
on  the  Judgment,  under  the  "  act  for  the  relief  of  partners  and  jqint  debtors,** 
passed  April  18, 1888,  for  which  release  he  paid  ten  per  cent  of  the  whole 
amount  of  the  Judgment.  On  the  16th  of  February,  1866,  the  JudgBent  waa 
assigned  to  the  plaintiff,  by  B.,  for  the  consideration  of  $100,  by  an  iBstm- 
ment  executed  by  him  in  the  name  of  the  firm  of  B.  &  Co.,  but  witheut  any 
authority  therefor  from  B.,  or  subsequent  assent  by  him.  The  assignment 
contained  a  covenant  "  that  there  is  now  due  on  said  Judgment  the  sum  of 
$1088.46  and  interest  ftt>m  September  2, 1861,  and  that  they  (the  assigBors) 
will  not  collect  or  receive  the  same,  nor  any  part  thereof,  nor  r^eaae  or 
dischaige  the  said  Judgment."  It  appeared  that  G.  the  debtor  so  released, 
was  solvent  and  able  to  pay  the  whole  debt,  but  that  the  other  judgment 
debtors  were  either  dead  or  insolvent,  except  one,  from  whom  the  plaintiff 
had  collected  $102.16. 

SMj  1.  That  the  assignment  was  effectual  to  vest  ui  the  assignee  all  the  inter- 
est and  title  of  B.  dt  Co.  in  the  Judgment,  but  that  B.,  not  having  signed  the 
same,  was  not  liable  on  the  eovenmU  contained  in  it. 

2.  That  the  measure  of  damages  in  an  action  by  the  plaintiff  as  assignee, 
against  B.  for  breach  of  the  covenant,  was  ten  per  cent  of  the  amount  of  the 
judgment,  being  $108.84,  and  interest,  without  applying  in  reduction  thereof 
(he  amount  collected  by  the  plaintiff  from  one  of  the  Judgment  debtors. 

8,  That  the  covenant,  in  the  assignment,  that  the  whole  amount  of  the  judg- 
ment wsa  due,  was  not  to  be  construed  to  mean  that  none  of  the  judgment 
debtors  had  been  released  or  discharged  from  it. 

It  is  not  necessary  to  the  validity  of  a  release  or  discharge  of  one  of  the  co- 
partners of  a  dissolved  firm  from  a  debt  or  liability  of  the  partnership,  that 
he  should  have  made  actual  payment  of  any  part  thereof  to  the  creditor. 
It  is  enough  that  for  any  reason  the  creditor  discharges  or  releases  him  in 
the  terms  required  by  the  laws  of  1888,  ch.  257,  and  laws  of  1846,  ch.  848. 
It  mi^es  no  diffin^nce  with  the  rights  or  obligations  of  his  asacxaate  debt- 
ors, whether  he  obtained  the  discharge  with  or  without  payment  (  unleaa 
such  payment  exceeds  his  proportionate  part  of  the  whole  demand ;  for  the 
act  of  1888  makes  him  responsible  over  to  his  co-debtors,  notwithst^ding 
the  discharge  by  the  creditor,  to  the  full  amount  of  his  proportionate  share, 
less  what  he  has  paid  to  the  creditor,  if  any  thing,  upon  obtaining  such 
discharge.    J^er  Fostkb,  J. 
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APPEAL  by  the  defendants  from  a  jadgment  entered 
upon  the  report  of  a  referee. 

The  action  was  brought  to  recover  damages  alleged  to 
have  been  sustained  by  the  plaintiff,  by  the  breach  of  a 
covenant  of  warranty  made  by  the  defendants  on  the  sale 
and  assignment  to  her  of  a  judgment  which  they  held 
against  the  firm  of  Dorans,  Gillett  &  Co. 
•  The  defendants  were  copartners  doing  business  in  the 
city  of  "Sew  York,  under  the  firm  name  of  James  Buchan 
&  Co.  On  the  2d  of  Sept.  1861,  they  recovered  a  judg* 
ment  for  $1038.46  against  Erasmus  D.  Doran^  James  E. 
Doran,  Allen  H.  Gillett  and  Homer  W.  Wooster,  com- 
posing the  firm  of  Dorans,  Gillett  &  Co.,  all  of  Syracuse, 
and  the  judgment  was  on  that  day  docketed  in  the  clerk's 
office  of  Onondaga  county.  On  the  19th  of  March,  1863, 
and  after  the  dissolution  of  the  firm  of  Dorans,  Gillett  & 
Co.,  Gillett,  one  of  the  copartners,  obtained  from  Buchan 
&  Co.  a  release  from  his  individual  liability  on  the  judg- 
ment, under  the  ^'  act  for  the  relief  of  partners  and  joint 
debtors,"  passed  April  18,  ]^838,  {LatvB  of  1838,  eh.  257,) 
for  which  release  he  paid  ten  per  cent  of  the  whole  amount 
of  the  judgment;  and  no  more  was  ever  paid  to  Buchan 
&  Co.  thereon.  At  the  same  time  of  the  rendition  of  this 
judgment,  eleven  other  judgments  were  rendered  and 
docketed  against  the  same  defendants  in  favor  of  divers 
plaintiffs,  for  the  sum,  in  all,  including  the  said  judgment, 
of  $7366.52,  and  were  all  equal  liens  upon  the  real  estate 
of  said  firm  of  Dorans,  Gillett  k  Ca,  and  upon  the  indi- 
vidual real  estate  of  each  of  such  defendants. 

The  release  to  Gillett  was  executed  by  Stephen  Bich, 
in  the  name  of  the  firm  of  James  Buchan  k  Co.,  and  wag 
filed  in  the  clerk's  office  of  Onondaga  county,  at  Syra- 
cuse, October  7th,  1865,  but  was  entered  in  the  docket  of 
judgments  under  the  letter  G,  only.  Mr.  Eioh  dissolved 
his  connection  with  the  firm  on  the  28th  of  January,  1865, 
leaving  Buchan  in  possession  of  the  business  and  assets. 
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And  before  that  time,  the  firm,  considering  the  judgment 
which  they  so  held  worth  little^  if  any  thing,  charged  it 
over  to  profit  and  loss.  Previous  to  August,  1865,  James 
E.  Doran,  one  of  the  said  judgment  debtors,  died,  and  in 
that  month  Anna  Doran,  the  mother  of  the  two  defendants 
Doran,  died  intestate,  leaving  real  estate  worth  92800, 
and  leaving  three  living  children,  and  the  heirs  of  a  fourth^ 
her  heirs  at  law. 

On  the  15th  of  February,  1866,  John  C.  Bennett,  of 
Syracuse,  the  husband  of  the  plaintiff,  who  is  the  sister 
of  the  two  Dorans,  made  an  offer  to  James  Buchan  &  Co., 
by  letter,  to  pay  $100  for  an  assignment  of  the  judgment^ 
describing  it  as  a  judgment  against  Erasmus  E.  Doran, 
in  which  he  said,  ^^I  will  give  you  $100  for  the  judgment 
If  you  desire  to  accept  my  proposition,  execute  an  assign* 
ment  of  the  judgment  in  question  to  H.  Amelia  Bennett, 
and  forward  the  same  to  me  by  express,  C.  O.  D."  This 
letter  was  answered  on  the  part  of  Mr.  Buchan,  with  a 
request  to  Mr.  Bennett  to  procure  and  send  to  him  a  copy 
of  the  docket  of  the  judgment,  and  Bennett  went  to  the 
clerk's  ofiice  and  procured  a  copy  and  sent  it  to  Buchan 
by  mail  The  copy  sent  to  Buchan  was  taken  from  the 
docket  under  the  letter  ^^  D,"  and  did  not  show  that  Gil- 
lette had  been  released  from  the  judgment.  Buchan  there- 
upon executed  the  assignment  to  the  plaintifi^  in  the  firm 
name  of  James  Buchan  &  Co.,  and  sent  it  to  Mr.  Bennett, 
and  received  the.  payment  of  the  $100  therefor.  The  as- 
signment contained  a  covenant,  ^^  that  there  is  now  due 
on  the  said  judgment  the  sum  of  ten  hundred  and  thirty- 
eight  dollars  and  forty-six  cents,  and  interest  from  Sep- 
tember 2,  1861,  and  that  they  will  not  ooUeet  or  receive  the 
samey  itar  any  part  thereof ,  nor  release  or  discharge  the  said 
judgment.'*  The  referee  found  that  the  release  of  the 
judgment  to  Gillett  was  made  in  good  faith,  and  that  the 
assignment  to  the  plaintiff  was  made  in  good  &ith,  and 
without  any  intent  to   defraud   any  one,  and  without 
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thinking  of  the  release  previously  made  to  Gillett,  and 
that  the  same  was  executed  by  Buchan  without  any  au- 
thority therefor  from  Bich,  and  was  never  assented  to  by 
him  afterwards. 

The  referee  also  found  as  matter  of  fact,  that  the  plain- 
tiff, when  she  took  the  title  to  the  judgment  by  assignment, 
was  not  aware  that  Gillett  had  been  released. 

Several  other  facts  were  found  by  the  referee,  but  the 
only  ones  material  to  the  questions  here  were,  that  Eras- 
mus D.  Doran  was  not  solvent  so  that  the  judgment  could 
be  collected  of  him,  but  that  Gillett  was  of  sufficient  abil- 
ity, so  that  it  could  have  been  collected  of  him  but  for  the 
release.  The  referee  reported  in  favor  of  the  plaintiff^  for 
the  full  amount  of  the  judgment  and  interest,  less  the  sum 
of  $102.16,  this  latter  sum  being  the  amount,  with  inter- 
est, of  what  the  plaintiff^  after  taking  the  assignment,  had 
succeeded  in  collecting  by  an  execution,  from  E.  D.  Doran, 
leaving  a  balance  of  principal  and  interest  of  $1423.73, 
for  which  he  ordered  judgment  in  favor  of  the  plaintiS 
Judgment  was  entered  thereon  against  Buchan,  with  costs, 
the  complaint  beiug  dismissed  as  to  Bich,  and  Buchan 
appealed. 

WiUiam  J.  Soughy  for  the  plaintiff. 

John  3L  JEmer$ony  for  the  defendants. 

Bjf  the  Courts  Foster,  J.  The  assignment  of  the  judg- 
ment having  been  made  after  the  dissolution  of  the  co- 
partnership of  James  Buchan  k  Co.  by  Mr.  Buchan  alone, 
and  without  the  special  authority  or  assent  of  Bich,  it  is 
contended  that  in  any  event,  only  the  title  of  Buchan  to 
the  amount  of  one  half  thereof  passed  to  the  plaintiff;  and 
that,  therefore,  no  recovery  can  be  had  for  more  than  one 
half  of  it,  less  the  one  half  of  what  the  plaintiff  has  already 
realized  theieon. 
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The  aatborities  cited  to  etipport  the  proposition  fail  to 
do  80y  {Sanford  v.  Miekles,  4  John.  224,  dke.^  and  Geortner 
V.  TruMteeSj  2  Barb.  S.  O.  B.  625,)  and  only  enunciate  the 
principle,  that  after  the  dissolution  of  a  copartnership, 
one  of  the  partners  cannot  dispose  of  the  partnership 
choses  in  action  withont  the  authority  or  assent  of  the 
other,  so  as  to  make  him  liable  upon  any  covenants  or 
obligations  which  he  assumes  on  such  transfer. 

In  Sanford  v.  MickUij  the  transfer  by  one  of  the  part- 
ners was  of  a  negotiable  note,  which  was  payable  to  order, 
and  was  indorsed  with  the  firm  name  by  the  partner  who 
transferred  it,  and  all  that  the  court  held,  was,  that  he 
could  not  create  by  such  indorsement  any  liability  against 
his  late  copartner. 

It  is  true  that  the  court,  Yates,  J.,  said,  ^*  it  is  impos- 
sible to  separate  the  right  to  indorse  a  bill  by  one  pass- 
ing the  title,  from  the  legal  responsibility  on  all  those 
having  an  interest  in  it,"  and  that  one  could  not  transfer 
the  note ;  but  I  think  there  is  no  doubt  that  he  could,  by 
an  indorsement  of  the  note  in  the  firm  name  without  re- 
course, transfer  the  title  thereto  to  the  full  extent  that  he 
could  have,  done  in  respect  of  any  other  of  the  partnership 
property.  And  although  the  language  of  the  court  is 
more  general  and  broader  than  the  case  called  for,  the  de- 
cision was  only  that  the  other  copartners  were  not  liable 
as  indorsers  of  the  note.  And  in  Oeortner  y.  Trustees j 
while  one  of  the  head  notes  states  the  rule  to  be  that 
^^  after  the  dissolution  of  a  partnership,  all  the  partners 
must  unite  in  a  transfer  of  a  partnership  security,  in  order 
to  vest  the  title  in  the  transferee,"  it  will  be  seen  by  an 
examination  of  the  ease,  that  the  court  only  decided  that 
one  partner  cannot  so  transfer  it,  for  his  own  private  pur- 
poses, other  than  tiie  «ettlement  of  and  for  the  benefit  of 
the  copartnership. 

One  copartner,  after  the  dissolution  of  the  firm,  may 
release  a  debt,  and  it  will  be  binding  on  all  the  late  finxL 
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XPiermm  v.  Haeker^  3  c/^oAf».  68.)  He  may  SBeign  a  bond 
belonging  to  the  firm  after  the  partnership  is  dissolved. 
{OoUyer  on  Part,  §  546.)  He  may  lawfully  assign  a  demand 
'  due  to  the  partnership,  after  its  dissolution,  (Mittiken  v. 
Loringy  37  Me.  Rep,  408,)  and  if  there  be  no  agreement  to 
the  contrary,  such  partner  is  presumed  to  have  authority 
to  dispose  of  the  partnership  j^rop^y,  to  collect,  adjust  and 
pay  debts,  and  give  proper  acquittances ;  but  to  have  no 
power  to  increase  or  change  the  prior  obligations  of  the 
partners.  (  Van  Keuren  y.  Farmelesy  2  N.  T.  Bep.  [OofiMt.'\ 
525,  526.) 

It  must  be  conceded  that  if  Buchan  is  liable  at  all  on 
the  covenant  contained  in  the  assignment,  he  is  at  least 
liable  to  the  amount  of '  the  one  tenth  of  the  judgment 
which  was  paid  thereon  when  the  release  of  Gillett  was 
obtained;  for  he  covenanted  expressly  that  the  whole 
amount  of  the  judgment  remained  unpaid,  and  being  lia- 
ble to  that  extent,  at  least,  he  cannot  claim  that  the  amount 
collected  upon  the  judgment  by  the  plaintiff  should  apply 
for  his  benefit  and  in  discharge  of  his  obligation  for  that 
amount  He  transferred  the  whole  judgment,  and  hav- 
ing covenanted  that  the  whole  was  due,  the  plaintiff  has 
the  right  to  apply  the  amount  she  collected  on  the  resi- 
due of  the  judgment,  and  hold  him  responsible  upon  the 
broken  covenant  to  the  full  extent  of  the  damage  occa- 
sioned by  the  breach. 

A  more  serious  question  is,  whether  the  appellant  was 
liable  for  the  whole  amount  found  by  the  referee. 

It  must  be  conceded,  upon  the  findings  of  the  referee, 
that  there  was  no  fraud  on  the  part  of  Buchan ;  that  he 
was  not  aware,  at  the  time  when  he  executed  the  assigx^ 
ment,  of  the  release  of  Gillett  from  the  debt,  and  that  he 
acted  upon  the  transcript  of  the  docket,  which  vraa*  pro- 
cured and  sent  to  him  by  the  agent  of  the  plf^ntAfi?;-  and 
if  he  is  liable  for  the  residue  of  the  judgmetit,  it  must  be 
because,  independent  of  tbe  eorenanit  oi>  guaranty,  the 
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law  casts  such  implied  obligation  upon  him,  or  because  of 
.the  terms  of  the  covenant  which  he  executed. 

If  the  terms  of  the  assignment  had  been  general,  stating 
the  amount  thereof,  and  containing  no  covenants,  I  think 
the  law  would  imply  a  warranty  that  the  whole  amount  so 
expressed  was  due,  and  that  it  was  due  from  all  the  par- 
ties against  whom  it  was  rendered,  if  their  names  were 
ibcluded  in  the  assignment  (Fumi$$  v.  Fergumm^  34  N,  T. 
Sep.  465.)  But  the  counsel  for  the  plaintiff  does  not  claim 
on  the  argument  before  us,  that  that  rule  applies  to  this 
case,  and  I  think  it  does  not,  because  of  the'  express  cov- 
enants contained  in  the  assignment.  The  right,  therefore, 
must  d^end  upon  the  language  of  the  covenant  itself. 
The  parties  have  made  their  agreement  in  writing,  and  it 
<x>ntainB  the  whole  agreement.  It  cannot  be  added  to  by 
implication,  but  must  be  construed  by  its  terms. 

The  language  of  the  covenant  is,  ^^  that  there  is  now 
due  on  the  said  judgment  the  sum  of  ten  hundred  and 
thirty-eight  dollars  and  forty-six  cents,  and  interest  irom 
September  2d,  1661,  and  that  they  will  not  collect  or 
receive  the  same,  nor  any  part  thereof,  nor  release  or  dis- 
charge the  said  judgment."  The  counsel  for  the  plaintiff 
says  that  this  language  should  be  construed  the  same  as 
if  it  read,  and  that  they  had  not  collected  or  receivedy  fcc, 
and  ^'had  not  released  or  discharged  the  same,  or  any  of 
the  defendants  therefrom"  This  proposition  is  correct,  so 
far  as  it  requires  the  covenant  to  be  understood  as  if  it 
read  that  they  had  not  collected  or  received  any  part  of 
it,  because  that  is  the  clear  construction  from  the  language 
of  it,  which  states  that  the  whole  amount  is  now  due. 
For  it  could  not  be  all  due  if  any  portion  of  it  had  been 
paid  by  one  or  more  of  the  judgment  debtors.  So,  too, 
the  counsel  is  correct  in  claiming  that  it  is  the  same  as  if 
it  read  that  the  assignors  had  not  released  or  discharged 
any  portion  of  the  amount  of  the  judgment,  for  such  is  the 
legal  reading  of  the  instrument  as  it  is ;  for  if  any  portion 
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of  the  amount  was  discharged^  the  whole  amonnt  could 
not  be  due.  But  the  real  question  is,  whether  the  cove- 
nant can  be  construed,  as  such,  to  mean  that  none  of  the 
debtors  had  been  released  or  discharged  from  it. 

It  is  not  necessary  to  the  validity  of  a  release  or  dis- 
charge of  one  of  the  copartners  of  a  dissolved  firm  from  a 
debt  or  liability  of  the  partnership,  that  he  should  have 
made  actual  payment  of  any  part  thereof  to  the  creditor. 
It  is  enough  that  for  any  reason  the  creditor  discharges  or 
releases  him  in  the  terms  required  by  the  laws  of  1838, 
chap.  257,  and  laws  of  1845,  chap.  348 ;  and  it  makes  no 
difference  with'  the  rights  or  obligations  of  his  associate 
debtors,  whether  he  obtains  the  discharge  with  or  without 
payment,  unless  such  payment  exceeds  his  proportionate 
part  of  the  whole  demand ;  for  the  act  of  1838  makes  him 
responsible  over  to  his  co-debtors,  notwithstanding  his 
discharge  by  the  creditor,  to  the  full  amount  of  his  pro- 
portionate share,  less  what  he  has  paid  to  the  creditor,  if 
any  thing,  upon  obtaining  Buch  discharge. 

The  judgment  might  be  in  force  to  the  full  amount 
against  the  other  debtors,  notwithstanding  G-illett  had 
been  released.  And,  therefore,  the  mere  fact  of  his  release 
if  he  had  paid  nothiQg,  would  not  have  lessened  the 
amount  of  the  judgment.  It  might  all  be  due,  according 
to  the  language  of  Buchan's  covenant  And  if  nothing 
had  been  paid  by  Gillett,  his  discharge  would  not  have 
been  a  breach  of  the  express  terms  of  ii  ISow  the  cove- 
nant  being  in  writing,  I  think  if  the  plaintiff  would  claim 
that  it  should  now  be  read,  that  none  of  the  judgment 
debtors  were  discharged,  he  should  have  had  it  drawn  so 
as  to  read  so  when  it  was  executed.  The  equity  of  the 
plaintiff  is  very  weak,  upon  all  the  facts  of  the  case,  and 
we  should  not  strain  the  construction  in  her  favor  to  en- 
able her  to  make  a  large  speculation  out  of  one  who,  upon 
the  proofs  of  the  case^  acted  honestly  and  fairly  in  the 
transaction.    It  is  enough,  I  think,  that  he  be  held  r^ 
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sponsible  for  what,  by  the  terms  of  the  assignment,  he 
assumed ;  and  that  will  make  the  plaintiff  entirely  whole, 
and  leave  a  large  judgment  in  her  hands  to  be  collected 
of  those  of  the  defendants  therein  who  have  not  been 
cbarged. 

If,  however,  I  am  wrong  in  my  conclusions  on  this 
branch  of  the  case,  then  I  think  the  rule  of  damages 
applied  by  the  referee  is  the  correct  one. 

But  I  think  that  all  the  plaintiff  is  entitled  to  recover 
is  the  one  tenth  of  the  judgment,  being  9103.84,  and  in* 
terest  thereon  from  September  2,  1861.  And  unless  the 
plaintiff  elects  to  reduce  her  damages  to  that  amount, 
without  costs  of  appeal' to  either  party,  then  the  judgment 
must  be  reversed  and  a  new  trial  ordered,  against  Buchan, 
with  costs  to  abide  the  event,  with  the  order  of  reference 
vacated. 

The  case  also  presents  pretty  strong  ground  for  a  new 
trial,  as  being  upon  a  report  against  the  weight  of  evidence. 
Certainly,  upon  the  evidence  returned  to  us,  I  should  not 
have  hesitated  to  believe  that  Bennett,  while  he  was  the 
agent  of  the  plaintiff^  and  negotiating  the  purchase  of  the 
judgment,  did  in  fact  have  full  information  that  Gillett 
had  been  discharged  irom  the  judgment;  and  when  we 
remember  that  the  discharge  was  entered  on  the  docket 
against  the  name  of  Gillett,  and  that  Bennett  himself  had 
access  to  the  book  of  dockets,  and  actually  procured  the 
transcript  upon  which  the  assignment  was  predicated,  it 
seems  to  me  that  he  was  guilty  of  gross  negligence,  in  not 
looking  under  the  letter  G,  as  well  as  that  of  D.  But  I 
have  some  doubts  whether  it  is  our  duty  to  set  aside  the 
report  on  that  ground,  and  am  therefore  for  disposing  of 
the  case  upon  the  grounds  previously  stated. 

Judgment  accordingly. 

[OvoiTDAGA  Gbhbbal  Tbbm,  October  6,  1868.  Ibtterf  MnUm  and  Mbrfmn, 
'  Justices.] 
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TiNBN^  her  husband. 

For  an  assault  and  battery  oommitted  by  the  wife  alone,  both  the  husband 
and  wife  are  liable ;  and  Judgment  being  rendered  against  both,  the  execu- 
tion must  follow  it,  and  direct  the  collection  of  damages  and  costs  out  of 
the  property  of  both. 

Such  Judgment  becomes  a  lien  on  the  real  estate  of  which  the  husband  it 
o¥mer,  at  the  time  of  the  rendition  thereof,  and  on  such  as  he  may  there- 
after acquire.  His  death  wiU  not  impair  such  lien,  nor  the  right  of  the 
plaintiff  to  enforce  it  against  the  land. 

If  the  husband  has  real  estate,  and  an  execution  issued  during  his  lifetime  is 
returned  by  the  sheriff  ftiiSa  botutj  the  court  will  cancel  such  return,  and  take 
the  execution  off  the  flies  and  return  it  to  the  sheriff,  to  the  end  that  he  may 
proceed  and  sell  the  real  estate  by  virtue  of  it. 

Where  a^./a.  has  been  issued  within  five  years  from  the  recovery  of  a  judg- 
ment, and  returned  wholly  unsatisfied,  no  leave  from  the  court  is  necessary 
to  the  issuing  of  a  second  execution. 

The  case  of  JlBm  v.  Oarky  (11  How,  JPr,  Rep,  218,)  in  which  it  is  intimated  that 
in  no  case  can  an  execution  issue,  after  the  death  of  the  defendant  therein, 
without  leave  of  the  court,  disapproved. 

MOTION"  for  leave  to  issue  execution.  The  action  was 
brought,  in  October,  1864,  to  recover  damages  for  an 
alleged  assault  and  battery,  committed  by  the  defendant, 
Bridget  Tinen.  Issue  was  joined^  and  a  trial  had  in  March, 
1866,  and  a  verdict  rendered  in  favor  of  the  plaintiff  for 
$50  damages,  for  which  sum,  with  costs,  judgment  was 
entered  on  the  1st  day  of  March,  1866.  On  the  same  day 
s,fi,fa.  was  issued  on  said  judgment,  to  the  sheriff  of  Jef- 
ferson county,  which,  on  the  7th  of  January,  1867,  was 
returned  wholly  unsatisfied.     On  the  13th  day  of  June, 

1866,  Timothy  Tinen,  one  of  the  defendants,  and  the  hus- 
band of  the  said  Bridget,  died,  leaving  him  surviving  the 
said  Bridget  and  four  children  his  heirs  at  law,  all  of  them 
under  fourteen  years  of  age.    On  the  15th  of  November, 

1867,  the  said  Bridget  was,  by  the  surrogate  of  Jefferson 
county,  appointed  administratrix  of  her  deceased  husband. 
There  was  no  personal  property  belonging  either  to  said 
Bridget  or  the  estate,  but  the  intestate  died  seised  of  real 
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estate,  in  said  county,  of  sufficient  value  to  pay  said  judg^ 
ment.  On  the  20th  of  fTovember,  1867,  a  petition  was 
presented  by  the  plaintiff  to  the  surrogate  of  Jefferson 
county  for  leave  to  issue  execution  on  said  judgment,  the 
prayer  of  which  was  granted. 

The  plaintiff  now  moved  for  leave  to  issue  execution,  on 
the  ground  that  when  the  defendants,  in  a  judgment,  or 
one  of  them,  has  died,  the  consent  of  the  court  in  which 
the  judgment  was  recovered,  as  well  as  that  of  the  surro- 
gate, to  the  issuing  of  an  execution,  is  necessary. 

Moore  <t  MeOoarHny  for  the  plaintiff. 

MuLUN,  J.  The  injury  for  which  the  action  was  brought 
was  done  by  the  wife  alone ;  and  for  that  injury  both  the 
husband  and  wife  were  liable.  (1  ClhiUy*9  PI  82.)  The 
judgment  being  against  both,  the  execution  must  follow 
it,  and  direct  the  collection  of  damages  and  costs  out  of 
the  property  of  both. 

The  judgment  became  a  lien  on  the  real  estate  of  which 
the  husband  was  owner  at  the  time  of  the  rendition  thereof, 
and  on  such  as  he  thereafter  acquired.  The  execution 
having  issued  during  his  life,  it  was  competent  for  the 
sheriff  to  have  seized  and  sold  the  real  estate,  and  out  of 
the  avails  to  have  paid  the  judgment  Why  it  was  re- 
turned n%Ma  lonay  in  January,  1867,  when  there  was  real 
estate  out  of  which  satisfaction  might  have  been  obtained, 
is  not  disclosed.  Had  the  sheriff  performed  his  duty,  this 
application  would  not  have  been  necessaiy. 

The  proper  relief,  under  the  circumstances,  would  be  to 
cancel  the  return  of  nvUa  bona^  take  the  fi,  fa.  off  the  files, 
and  return  it  to  the  sheriff,  to  the  end  that  he  might  pro- 
ceed and  sell  the  real  estate  by  virtue  of  it. 

The  death  of  Timothy  did  not  impair  the  lien  of  the 
judgment,  nor  the  right  of  the  plaintiff  to  enforce  it 
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against  the  land  bound  by  ita  lien.  The  title,  therefore, 
passed  to  the  heira  charged  with  the  lien. 

But  if  the  question  is  now  to  be  considered  as  if  no 
fi.fa.  had  issued  during  the  life  of  the  judgment  debtor, 
then  it  can  only  issue  at  the  end  of  a  year  from  the  death 
and  by  permission  of  the  surrogate.  (2  It.  S.  2d  ed.  368, 
§  27.    3  id.  5th  ed.  642,  §  30.) 

Permission  from  the  court  in  which  the  judgment  was 
recovered,  to  issue  execution,  is  only  necessary  after  the  ex- 
piration of  five  years  from  the  recovery  of  the  judgment, 
and  then  only  in  the  event  that  an  execution  has  not  been 
issued  within  five  years.  (3  JS.  S.  5th  ed.  642,  §  1.  Code^ 
§§  283,  284.) 

By  the  last  clause  of  the  first  paragraph  of  section  284, 
it  is  declared  that  leave  to  issue  execution  shall  not  be 
necessary  when  an  execution  has  been  issued  within  the 
five  years  and  returned  unsatisfied,  in  whole  or  in  part 

In  this  case  the  fi.  fa.  was  issued  within  five  years,  and 
has  been  returned  wholly  unsatisfied ;  therefore,  by  the 
very  terms  of  the  section  under  consideration,  leave  from 
this  court  is  not  necessary. 

I  have  been  referred  to  the  case  of  Alden  v.  Clark,  (11 
Sow.  213,)  in  which  the  general  term  of  the  fourth  district 
intimated  that  in  no  case  could  an  execution  issue  after 
the  death  of  the  defendant  therein,  without  leave  of  the 
court  The  remarks  of  the  learned  judge  who  delivered 
the  opinion  of  the  court,  in  that  case,  as  to  the  necessity 
of  leave  within  five  years  from  the  entry  of  judgment, 
were  not  called  for  by  the  case  before  him ;  and  it  seems 
to  me  quite  clear  that,  as  the  law  then  stood,  execution 
might  issue,  by  leave  of  the  surrogate,  after  a  year,  with- 
out leave  from  the  court  in  which  the  judgment  was  re- 
covered. Chapter  295  of  the  Laws  of  1850  was  then  in 
force. 

But,  however  this  may  be,  the  clause  of  section  284 
0f  the  Code,  cited  aupraj  was  not  then  enacted.    Since 
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its  enactment,  there  cannot,  it  seems,  be  any  necessity  for 
leave  from  the  court,  in  a  case  like  this. 
The  motion  is  therefore  denied. 

[Jbffkrsov  Spbcial  Tbrk,  October  19, 1868.    MiUlm,  Jnatice.] 


MiLLBB,  executor,  &c.,  vs.  The  Pbbsidbnt,  Birbctobs  and 

COMPANT  OF  THB  JUNCTION  CaNAL  OoMPANY. 

The  defendant,  a  corporation  formed  under  and  pnnuant  to  chapter  194  of  the 
laws  of  1846,  (Xmm  of  1846,  p,  222,)  erected  a  dam  across  a  rirer,  which 
abutted  upon  the  lands  of  W.,  and  not  being  able  to  obtain  by  volnntaiy 
donation  or  purchase  from  him  the  land  and  water  privileges  it  required,  nor 
to  agree  with  him  as  to  the  compensation  to  be  paid  him  for  the  ixgury 
caused  by  the  dam,  entered  into  an  agreement  in  writing,  with  him,  by 
which  the  parties,  pursuant  to  sections  9  and  10  of  said  act  appointed  three 
persons  impartially  to  estimate  and  determine  the  price  to  be  paid  by  the 
defendant  to  W.  for  the  said  real  estate,  and  for  the  ii^jury  caused  by  the 
dam ;  the  said  persons  being  declared  to  hare  all  the  powers  and  to  be  sub- 
ject to  all  the  duties,  in  the  premises,  which  in  and  by  said  act  were  otmferred 
and  ei\)oined.  The  arbitrators  met  and  heard  W.'s  evidence,  but  before  the 
cause  was  finally  submitted  to  them,  the  defendant  served  upon  them  and 
upon  W.  notices  under  seal,  revoking  the  powers  of  the  arbitrators ;  where- 
upon they  reftised  to  pass  upon  the  matters  submitted,  or  to  make  any  report. 
ffdd  that  the  act  of  the  defendant  in  making  and  serving  the  notices  of 
revocation  was  a  breach  of  the  agreement  to  submit ;  and  that  those  acta 
having  induced  the  three  persons  named  to  reAise  to  make  a  report,  the 
executor  of  W.  could  recover  of  the  defendant  all  the  damages  he  had  sus- 
tained in  consequence  of  such  refusal,  such  as  the  expenses  incurred  by  him 
in  employing  counsel,  procuring  the  attendance  of  witnesses,  &c 

There  is  no  valid  objection  to  regarding  persons  appointed  by  parties  pursnanl 
to  the  above  statute  as  arbitrators,  although  they  are  not  designated  in  the 
act  either  as  appraisers,  or  referees,  or  arbitrators ;  and  it  seems  they  should 
be  deemed  arbitrators,  and  therefore  anthoriced  to  hear  evidence. 

THIS  was  an  action  to  recover  the  expenses  incurred  07 
the  plaintiff's  testator,  John  Gt.  Warren,  deceased, 
pursuant  to  an  alleged  submission  to  arbitration,  which 
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the  defend&ntB  revoked  before  the  cause  was  finally  sub- 
mitted to  the  alleged  arbitrators. 

The  action  was  tried  before  Justice  Balcom  without  a 
jury,  at  the  Chemung  circuit  in  September,  1856,  when 
judgment  was  directed  in  favor  of  the  plaintiff  for  $173.94 
damages,  besides  costs.  After  the  entry  of  judgment  in 
conformity  with  the  decision  of  the  judge,  the  defendants 
appealed  to  the  general  term  of  this  court. 

Daniel  W.  GHUetty  for  the  plaintiff. 

James  L.  Woods^  for  the  defendants. 

By  the  Caurtj  Baloom,  P.  J.  The  defendants  are  a  cor- 
poration, formed  under  and  pursuant  to  chapter  194  of 
the  laws  of  1846.  (Lam  of  1846,  p.  222.)  John  O.  Warren, 
now  deceased,  owned  land  adjoining  the  Chemung  river, 
in  the  county  of  Chemung,  through  which  the  defendants 
constructed  a  canal ;  and  they  erected  a  dam  across  that 
river  that  abutted  on  the  lands  of  Warren ;  and  the  latter 
claimed  he  was  injured  by  means  of  the  dam.  The  de- 
fendants could  not  obtain  by  voluntary  donation  or  pur- 
chase from  Warren  the  real  estate  and  water  privileges 
necessary  for  constructing,  maintaining  and  repairing  their 
canal  and  works  connected  therewith ;  nor  could  the  de- 
fendants agree  with  Warren  as  to  the  compensation  to  be 
paid  him  for  the  injury  caused  by  means  of  the  dam. 
Warren  and  the  defendants  made  an  agreement  in  writing 
under  seal,  dated  the  23d  day  of  June,  1854,  which  recited 
the  foregoing  facts,  and  provided  that  the  parties,  pursu- 
ant to  sections  nine  and  ten  of  the  above  mentioned  act 
of  1846,  appointed  Mordecai  Eickey,  Orrin  Eddy  and 
John  Haggerty,  ^impartially  to  estimate  and  determine 
the  price"  to  be  paid  by  the  defendants  to  Warren  for  said 
real  estate ;  and  ^^  impartially  to  assess  and  determine  the 
compensation"  to  be  paid  by  the  defendants  to  Warren, 
'^  for  the  injury  caused  to  him  by  means  of  said  dam ;  the 
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said  persons  having  all  the  powers,  and  subject  to  all  the 
duties  in  the  premises^  as  in  and  by  said  act  conferred  and 
enjoined// 

Warren  employed  counsel,  subpoenaed  witnesses  and 
prepared  for  the  hearing  and  investigation  of  the  matters 
in  the  agreement  above  mentioned.  Rickey,  Eddy  and 
Haggerty  met  and  heard  the  evidence;  but  before  the 
cause  was  finally  submitted  to  them,  the  defendants  served 
upon  said  three  persons,  and  upon  Warren,  notices  under 
seal,  revoking  the  powers  of  said  three  persons  under  the 
submission  made  to  them,  dated  the  23d  day  of  Jane, 
1854,  above  described. 

After  the  servrce  of  such  notices  Rickey,  Eddy  and 
Haggerty  refused  to  make  a  report,  or  to  pass  upon  and 
determine  the  matters  mentioned  in  said  submission. 
Warren  paid  the  fees  of  said  persons  under  said  submis- 
sion, which,  with  the  fees  of  his  witnesses  and  counsel, 
amounted  to  the  sum  of  $173.94,  for  which  the  plaintiff 
recovered  in  the  action. 

The  defendant  moved  for  a  nonsuit,  on  the  trial :  "  1st. 
Upon  the  ground  that  the  paper  dated  June  23,  1854,  was 
not,  and  did  not  amount  to  an  arbitration  and  submission 
to  arbitration.  2d.  Upon  the  ground  that  said  writing  of 
June  23d  was  still  in  force,  and  the  defendants  had  no 
power  to  revoke  the  powers  conferred  upon  said  Eddy, 
Rickey  and  Haggerty  thereby,  and  the  attempt  tx)  do  so 
was  a  nullity."  Which  motion  was  denied,  and  the  de- 
fendants' counsel  excepted. 

The  judge  directed  and  ordered  judgment  for  the  plain- 
tiff for  the  sum  of  9173.94  damages. 

The  defendants  excepted  to  the  decision  of  the  judge  as 
follows :  ^^  1.  To  his  decision  that  the  defendants  were 
not  entitled  to  a  nonsuit,  and  denying  their  motion  for 
judgment  of  nonsuit.  2d.  To  his  decision  that  the  plain- 
tiff was  entitled  to  recover  of  the  defendants  the  damages 
by  reason  of  the  matters  alleged  in  the  complaint  in  the 
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action,  and  directing  and  ordering  judgment  against  the 
defendants  in  the  action/' 

The  holding  at  the  trial,  that  the  plaintiff  was  entitled 
to  recover,  was  in  conformity  with  the  decision  of  the 
general  term  of  this  court,  made  at  Delhi,  in  July,  1856, 
setting  aside  the  nonsuit  that  was  granted  on  the  first 
trial  of  the  action. 

The  point  made  by  the  defendants'  counsel  on  this  ap- 
peal  is,  that  Rickey,  Eddy  and  Haggerty  were  not  arbi- 
trators, but  a  mere  statutory  tribunal,  and  their  powers 
could  not  be  revoked  by  one  of  the  parties — ^that  the  de- 
fendants' notice  of  revocation  was  a  nuUiiy ;  and  that  it  was 
Warren's  own  folly  that  he  did  not  proceed  with  the  hear- 
ing and  obtain  a  report 

A  good  answer  to  this  point  is  that  the  arbitrators,  as  I 
shall  call  them,  refused  to  proceed  and  make  a  report  in 
consequence  of  the  defendants'  notices. 

The  acts  of  the  defendants,  in  making  and  serving  no- 
tices of  revocation  upon  Warren  and  the  arbitrators,  were 
a  breach  of  the  agreement  to  submit  the  matters  in  con- 
troversy to  the  decision  of  the  arbitrators.  Those  acts  in- 
duced the  arbitrators  to  refuse  to  make  a  report. 

It  is  provided  by  section  nine  of  the  act  under  which 
the  arbitrators  were  appointed  by  the  parties,  ^^  if  a  ma- 
jority of  the  persons  appointed  by  the  parties  shall  not, 
within  thirty  days  after  receiving  notice  of  their  appoint- 
ment, file  la  report  of  their  estimate  in  the  office  of  the 
clerk  of  the  county  where  the  lands  lie,"  then  either  party 
may  apply  to  the  court  for  a  venire  to  the  sheriff  to  sum- 
mon a  jury  to  ascertain  and  report  to  the  court  the  price 
to  be  paid  the  claimant  for  the  real  estate  and  water  privi- 
leges taken  by  the  defendants,  and  ascertain  and  report 
to  the  court  the  compensation  to  be  p^id  the  claimant  for 
injuries  by  means  of  any  dam  being  erected  by  the  de- 
fendants.    {Laws  of  1846,  pp.  226  and  227.) 

When  the  thirty  days  allowed  the  arbitrators  for  filing 
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their  report  expired,  the  defendants  acquired  the  right 
to  apply  to  the  court  for  a  venire  and  have  a  jury  pass 
upon  the  matters  mentioned  in  the  submission  they  had 
revoked. 

Warren  sustained  the  damages  recovered  by  the  plain- 
tiff in  consequence  of  the  acts  of  the  defendants ;  which 
acts  were  wrongful  if  the  arbitrators  could  have  gone  on 
and  made  a  report,  notwithstanding  the  same.  The  ,re- 
fusal  of  the  arbitrators  to  make  a  report,  should  be  deemed 
the  result  of  the  defendants'  acts. 

Persons,  appointed  by  parties  to  make  a  report  pursu- 
ant to  the  act  referred  to,  are  not  designated  in  the  act  as 
appraisers,  or  referees  or  arbitrators.  But  although  they 
be  appraisers  or  referees,  and  not  arbitrators,  I  see  no  valid 
objection  to  the  recovery  in  this  action.  The  three  per- 
sons, appointed  by  the  parties,  were  "  impartially  to  esti- 
mate and  determine  the  price  to  be  paid  by  said  company 
[defendants]  to  said  Warren,  for  said  real  estate ;  and  im- 
partially to  assess  and  determine  the  compensation  to  be 
paid  by  said  company  to  said  Warren,  for  the  injury 
caused  to  said  Warren  by  means  of  said  dam.''  The 
parties  agreed  that  such  three  persons  should  do  those 
acts ;  and  the  agreement  was  authorized  by  sections  nine 
and  ten  of  the  act  referred  to.  When  the  defendants  vio- 
lated  the  agreement  and  prevented  the  three  persons 
named  in  it  going  on  and  making  a  report,  the  defendants 
became  liable  t6  Warren  for  all  the  damages  sustained  by 
him  in  consequence  of  the  refusal  of  such  three  persons 
to  make  a  report ;  and  those  damages  the  plaintiff  has  re- 
covered in  this  action. 

But  there  is  no  valid  objection  to  regarding  persons,  ap- 
pointed by  parties  pursuant  to  the  act  referred  to,  as  arbi- 
trators. There  is  no  provision  in  the  act  for  the  review  of 
their  decisions.  If  their  decisions  or  reports  can  be  ques- 
tioned, they  must  be  reviewed  as  awards.  An  arbitrator 
is  a  disinterested  person,  to  whose  judgment  and  decision 
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matters  in  dispute  are  referred.  {Wharton's  Law  Die, 
p,  60.)  According  to  Bauvier^  an  arbitrator  is  ^^  a  private 
extraordinary  judge  chosen  by  the  parties  who  have  a  mat- 
ter in  dispute,  invested  with  power  to  decide  the  same. 
Arbitrators  are  so  called  because  they  have  generally  an 
arbitrary  power,  there  being,  in  common,  no  appeal  from 
their  sentences,  which  are  called  awards/'  (1  Bcrnv.  Law 
Die,  p.  115.) 

The  parties  regarded  Rickey,  Eddy  and  Haggerfy  as  ar- 
bitrators, and  acted  accordingly,  until  after  their  authority 
was  revoked  by  the  defendants.  And  I  am  of  the  opinion 
we  should  deem  them  arbitrators.  {See  Merritt  v.  Thomp- 
*<m,  27  N.  7.  Bep,  225.)  They  were  "  impartially  to  esti- 
mate and  determine  the  price  to  be  paid"  for  the  land 
taken,  and  '^  impartially  to  assess  and  determine  the  com- 
pensation to  be  paid"  for  the  injury  caused  to  Warren  by 
means  of  the  dam.  The  act  did  not  expressly  authorize 
them  to  hear  evidence ;  but  if  they  were  arbitrators,  they, 
had  that  right,  and  they  exercised  it 

It  is  clear  if  Rickey,  Eddy'and  Haggerty  were  arbitral 
tors,  the  plaintiff  was  entitled  to  recover  the  damages 
Warren  sustained  in  consequence  of  the  revocation  of  their 
authority  by  the  defendants. 

.  For  these  reasons  I  am  of  the  opinion  no  error  was 
committed  on  the  trial,  and  the  judgment  in  the  action 
should  be  affirmed,  with  costs. 

So  decided. 

[BBOom  GnriRAL  Tbem,  Noyember  17, 1868.    Btieom,  Boardman^  Murmg 
and  Farktr,  Jiutioefl.] 
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Where,  by  ndstakei  land  purchased  by  a  married  woman,  is  oonveyed  to  her 
hoBband,  instead  of  herself,  the  wife,  in  an  action  brought  by  her  against  the 
sheriff  to  reooTer  the  value  of  hay  and  cows  seized  by  him  upon  execution 
against  the  hnsband,  as  being  the  property  of  the  latter,  may  prore  the  mis- 
take in  the  deed,  and  that  it  was  rectified  by  the  grantee  conveying  the  form 
to  a  third  person  who  has  conveyed  it  to  the  plaintiff. 

In  such  a  case,  after  the  mistake  is  rectified,  the  wife  has  the  legal  as  well^as 
the  equitable  title  to  the  ftrm.  And  although  previous  to  that  Ume  the 
husband  held  the  legal  tide,  by  virtue  of  the  deed  to  him,  it  was  a  mere 
naked  tUile  without  intevast,  and  one  upon  which  a  Judgment  against  him 
eould  not  Iksten  as  an  effective  lien. 

The  wife,  aa  the  owner  in  equity  of  the  fium,  is  entitled  to  the  issues  and 
profits  thereof,  and  the  fact  that  her  husband  resides  on  the  farm  with  her, 
and  assists  her  in  cutting  and  curing  the  hay,  will  not  make  him  the  owner 
of  the  same. 

The  cows  were  purchased  on  credit,  and  a  note  given  for  the  price,  by  the 
wife  and  another  person,  which  was  subsequently  paid  by  the  wife,  but  not 
until  after  the  sheriff  levied  6n  the  cows.  The  court  charged  the  jury,  "  if 
the  cows  were  purchased  at  the  request  of  the  plaintiff  and  as  her  pr<^[>erty, 
and  f6r  her,  she  having  subsequently  paid  for  the  cows,  they  may  have  been 
her  separate  property  and  she  entitled  to  recover  for  them.*'  StU  that  this 
part  of  the  charge  was  correct. 

The  court  reftised  to  charge  the  jury  that  "  as  to  the  cows,  if  the  note  given 
fot  them  by  the  husband  and  another  had  not  been  paid  at  the  time  of  the 
levy,  then  the  title  to  the  cows  was  not  in  the  plaintiff;  there  being  no  evi- 
dence that  she  had  ever  promised  to  pay  the  note."  Sdd  that  the  request 
was  properiy  refused. 

Meldf  aitOy  that  if  there  was  any  doubt  as  to  the  right  of  the  plaintiff  to  main- 
tain the  action  for  the  levy  upon  the  cows  and  hay,  yet  if  there  was  no  fraud 
in  the  case,  or  intention  to  defraud  the  creditors  of  the  husband,  the  right 
of  the  plaintiff  to  recover  for  the  subsequent  sale  of  the  cows  and  hay,  was 
clear ;  she  then  being  entitled  to  the  possession  of  the  property,  and  having 
the  legal  as  well  as  the  equitable  title  thereto,  as  against  her  hmsbaad. 

ACTION  to  recover  the  value  of  a  quantity  of  hay  and 
the  value  of  two  cows,  which  the  complaint  alleged 
the  defendant  wrongfully  seized  and  converted,  on  or 
about  the  7th  day  of  January,  1867.  Defense,  that  Clark 
Bogers  recovered  a  judgment  on  the  15th  day  of  July, 
1859,  in  this  court,  against  Patsey  Garrity,  which  was  duly 
docketed  in  Cortland  county  the  day  it  was  recovered. 
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That  on  or  about  the  first  day  of  November,  1866,  the 
defendant  was  sheriff  of  Cortland  county,  and  continued 
to  be  such  sheriff  until  after  the  alleged  seizure  and  con* 
version  of  the  hay  and  cows  in  dispute,  in  January,  1867. 
That  on  or  about  the  first  day  of  November,  1866,  the  de- 
fendant, as  such  sheriff,  received  an  execution  on  said 
judgment,  by  virtue  of  which  he  levied  upon  the  hay  and 
cowd,  and  sold  the  same,  the  hay  and  cows  being  the  prop- 
erty of  Patsey  Garrity.  Patsey  or  Patrick  Qrarrity  (the 
latter  being  his  true  name)  married  the  plaintiff  before 
said  execution  was  issued.  The  hay  and  cows  were  on  a 
farm  in  Cortland  county,  at  the  times  they  were  levied 
upon  and  sold ;  on  which  farm  the  plaintiff  and  her  hus* 
band  were  living  at  those  times.  The  plaintiff  claimed 
that  she  was  the  owner  of  the  farm  and  the  hay  and  cows. 

The  action  was  tried  at  the  Cortland  circuit  in  January, 
1868,  when  the  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $181.12  damages. 

The  defendant  took  exceptions  on  the  trial,  which  the 
judge  directed  to  be  heard  in  the  first  instance  at  the  gen- 
eral term  of  this  court. 

Shankland  ^  Catushj  for  the  Dlaintiff. 

Ikiell  ^  Foster^  for  the  defendant. 

By  the  Court,  Balcom,  P.  J.  The  plaintiff  agreed  for 
the  farm  and  to  pay  $1600  therefor.  She  paid  $600  of 
the  purchase  price  with  her  own  money.  She  made  the 
purchase  of  one  Perry,  for  herself.  But  by  mistake  of  the 
person  who  drew  the  deed,  it  was  made  to  Patrick  Garrity, 
the  husband  of  the  plaintifil  It  was  dated  March  Ist, 
1866.  The  balance  of  the  purchase  money  not  paid  down 
by  the  plaintiff  was  secured  by  a  mortgage  on  the  farm  to 
Perry,  that  was  executed  by  the  plaintiff  and  her  husband. 
The  plaintiff's  husband  never  paid  any  part  of  the  con* 
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flideration  for  the  farm.  The  deed  from  Perry,  and  the 
mortgage  back  to  him,  were  drawn  by  a  justice  of  the 
peace.    Neither  the  pfaintiff  nor  her  husband  could  read. 

The  defendant,  as  sheriff,  levied  the  execution  against 
Patsey  Garrity  upon  the  hay^and  cows  on  the  farm  on  the 
14th  or  15th  day  of  November,  1866. 

The  court  permitted  the  plaintiff  to  prove  that  the  farm 
was  in  reality  her  property  at  the  time  the  levy  was  made, 
and  that  the  deed  was  given  to  her  husband  by  mistake. 
This  was  permitted,  for  the  purpose  of  allowing  the  plain- 
tiff to  show  whether  she  was  the  owner  of  the  hay  which 
was  cut  upon  the  farm. 

The  defendant's  counsel  excepted  to  the  admission  of 
the  evidence  showing  the  alleged  mistake  respecting  the 
deed. 

The  plaintiff  testified  that  the  first  knowledge  she  had 
of  the  mistake  in  the  deed  was  derived  from  the  defend- 
ant at  the  time  he  made  the  levy.  She  then  told  the  de- 
fendant she  owned  the  farm  and  the  hay  and  cows.  After 
the  levy  was  made,  and  before  the  hay  and  cows  were 
sold,  the  mistake  in  the  deed  was  rectified  by  Patrick 
Garrity  conveying  the  farm  to  a  third  person,  who  recon- 
veyed  it  to  the  plaintiff.  This  evidence  was  objected  to 
by  the  defendant's  counsel,  and  he  excepted  to  the  de- 
cision admitting  it. 

The  hay  and  cows  were  sold  by  the  defendant  on  the 
7th  day  of  January,  1867. 

If  the  rule  still  existed  that  a  written  instrument  can- 
not be  reformed  except  in  a  direct  action  for  that  purpose, 
it  is  not  applicable  to  the  questions  in  this  case.  For  the 
mistake  in  the  deed  from  Perry  to  the  plaintiff's  husband 
was  rectified  by  the  parties  before  the  property  in  question 
was  sold,  and  there  was  no  necessity  for  such  an  action. 

It  was  competent  for  the  plaintiff  to  prove,  in  this  action, 
the  mistake  in  the  deed  from  Perry,  and  that  it  was  recti- 
fied by  the  grantee  conveying  the  farm  to  a  third  person, 
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who  reconveyed  it  to  the  plaintiff.  (/Sfe«  12  N.  Y.  Bep.  156 
and  266  ;  15  id.  374 ;  17  id.  270 ;  23  id.  357 ;  Laumbury  v. 
Puriy,  16  Barb.  376 /S.  G.,  18  N.  T.  Rep.  515;  iSimon  v. 
Sehurck,  29  »d.  598.) 

When  the  mistake  was  rectified,  the  plaintiff  had  the 
legal  as  well  as  the  equitable  title  to  the  farm.  And 
although  previous  to  that  time  the  husband  of  the  plain- 
tiff held  the  legal  title  to  the  farm,  by  virtue  of  the  deed 
to  him,  it  was  a  mere  naked  title,  without  interest,  and 
one  upon  which  a  judgment  against  him  could  not  fasten 
as  an  effective  lien.  {Sieman  v.  Sehurek^  29  JT.  F.  Eep. 
598.) 

The  plaintiff,  as  the  owner  in  equity  of  the  farm,  was 
entitled  to  the  issues  and  profits  thereof.  The  fact  that 
her  husband  resided  on  the  farm  with  her,  and  assisted 
her  in  cutting  and  curing  the  hay,  did  not  make  him  the 
owner  of  the  same.  {Buckley  v.  TTeZb,  33  N.  T.  Bep.  518. 
Gage  v.  Dauehy,  34  id.  29a) 

The  jury  were  instructed  to  give  the  defendant  the  ben- 
efit of  the  labor  of  the  husband  of  the  plaintiff,  so  far  as 
it  increased  the  value  of  the  hay.  Whatever  the  hus- 
band's labor  in  cutting  and  curing  the  hay  was  worth, 
must  have  been  allowed  the  defendant  by  the  jury. 
Whether  the  plaintiff  could  not  have  complained  of  this 
instruction,  it  is  unnecessary  to  inquire. 

The  cows  were  purchased  on  credit  A  note  was  given 
for  them  by  the  husband  of  the  plaintiff  and  one  Ryan. 
The  plaintiff  paid  the  note ;  but  not  until  after  the  defend- 
ant levied  on  the  cows.  The  court  charged  the  jury,  "if 
the  cows  were  purchased  at  the  request  of  the  plaintiff, 
and  as  her  property  and  for  her,  she  having  subsequently 
paid  for  the  cows,  they  may  have  been  he*r  separate  prop- 
erty and  she  entitled  to  recover  for  them."  To  which 
part  of  the  charge  the  defendant's  counsel  excepted.  The 
defendant's  counsel  requested  the  court  to  charge  the  jury^ 
'^  that  as  to  the  cows,  if  the  note  given  for  them  bv  Pat- 
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trick  Garrity  and  Ryan  had  not  been  paid  at  the  time  of 
the  levy,  then  the  title  to  the  cows  was  not  in  the  plain- 
tiff, there  being  no  evidence  that  she  had  ever  promised 
to  pay  the  note."  Which  request  was  refused,  and  the 
defendant's  counsel  excepted. 

The  charge  respecting  the  cows  was  correct ;  and  the 
request  to  charge,  touching  the  title  to  them,  was  prop- 
erly refused.  {See  Lounshiry  v.  Purdy^  18  N.  F.  Rep.  515.) 
If  A.  employs  B.  as  his  agent  to  purchase  goods  for  him, 
and  B.  purchases  goods  for  A.,  the  latter  acquires  the  title 
to  the  goods  by  the  purchase,  although  B.  gives  hiS'  own 
note  for  the  same.  In  this  case  Ryan  and  the  husband  of 
the  plaintiff  acted  as  agents  of  the  plaintiff,  and  for  her, 
m  purchasing  the  cows ;  and  the  plaintiff  was  the  owner 
of  the  cows,  although  her  husband  and  Ryan  gave  their 
note  for  the  purchase  price.  She  subsequently  paid  the 
note. 

If  there  be  any  doubt  as  to  the  right  of  the  plaintiff  to 
maintain  the  action  for  the  levy  upon  the  cows  and  hay, 
yet  if  there  was  no  fraud  in  the  case,  or  intention  to  de- 
fraud the  creditors  of  the  plaintiff's  husband,  (and  the  jury 
have  found  there  was  no  fraud  or  such  intention  to  de- 
fraud,) the  right  of  the  plaintiff  to  recover  for  the  subse- 
quent sale  of  the  cows  and  hay  is  clear.  She  then  was 
entitled  to  the  possession  of  the  cows  and  hay,  and  had 
the  legal  as  well  as  the  equitable  title  thereto,  as  against 
her  husband. 

The  defendant  was  informed  that  the  plaintiff  claimed 
the  property,  and  he  was  forbidden  by  her  to  sell  the  same. 

It  is  not  pretended  that  the  judge  did  not  correctly  sub- 
mit to  the  jury  the  questions  of  fraud  in  the  case.  •  The  jury 
have  found  from  the  evidence,  as  I  think  they  were  justi- 
fied in  finding,  that  the  plaintiff'  paid  for  the  farm  and 
cows,  and  that  her  husband  never  paid  any  thing  towards 
either  the  farm  or  cows ;  that  it  was  by  mistake  that  the 
&rm  was  conveyed  by  Perry  to  the  husband  of  the  plaintiJ^ 
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when  it  should  have  been  conveyed  to  the  latter ;  and  that 
all  the  transactions  between  the  plaintiff  and  her  husband 
were  in  good  faith^  and  without  any  intent  on  the  part  of 
either  to  hinder,  delay  or  defraud  the  creditors  of  the  hus- 
band. It  is  therefore  equitable  and  just  that  the  plaintiff 
should  Have  the  benefit  of  her  recovery  in  the  action. 

If  the  views  I  have  expressed  upon  the  legal  questions 
in  the  case  are  correct,  they  dispose  of  all  other  proposi- 
tions depending  upon  them,  against  the  defendant,  and 
his  motion  for  a  new  trial  should  be  denied,  with  costs. 

So  decided. 

[Bboomb  Gekbbal  TbbM)  November  17, 1868.    BakotHf  Boardmm,  Murray 
and  FarkeTj  Justices.] 


BiGHARDSON  and  another  vs.  Mason  &  Corson. 

Boring  a  negotiation  between  the  plainti£%  and  defendants,  for  the  purchase 
of  a  nmnber  of  cows  \>j  the  former,  of  the  latter,  one  of  the  plaintiffs  told 
one  of  the  defendants  that  he  wanted  to  know  if  the  cows  were  all  right — 
all  perfect — and  when  they  were  coming  in;  that  the  plaintiflb  wanted  them 
to  take  back  into  the  country  to  sell  to  dairymen,  to  fill  in  where  their  cows 
were  fitrrow  and  old,  ^.;  that  they  must  know  whether  they  were  all  com- 
ing in  in  good  season,  as  they  had  to -warrant  them  coming  in,  and  wanted 
them  perfect  every  way,  &c.  The  defendant  said  they  were  all  coming  in 
in  good  season  but  one,  &c.  Hddj  that  the  Jury  had  a  right  to  find,  from 
this  evidence,  that  the  defendants  warranted  the  cows  to  be  with  calf,  except 
one,  at  the  time  of  the  sale,  and  that  the  times  when  they  became  with  calf 
were  of  such  dates  that  they  would  come  in  in  good  season  the  following 
spring,  for  dairy  cows.  That  it  was  not  necessary  for  the  defendants  to  say 
they  warranted  the  cows,  to  make  them  tiable  for  a  warranty  on  them. 

JEMtf,  also,  that  the  assertion  of  the  defendant  that  the  cows  "  were  all  coming 
in  in  good  season  in  the  spring,  but  one,*'  being  poeitive  and  unequivocal, 
the  plaintiffb  had  the  right  to  rely  on  it  as  the  absolute  assertion  of  a  fiu^t, 
and  not  the  mere  expression  of  an  opinion.- 

The  authorities  are  numerous  that  such  an  assertion  may  be  held  by  a  Jury  to 
constitute  a  warranty. 
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Eddf  further,  that  the  objection  that  the  action  was  commenoed  before  the 
time  arrived  at  which  the  defendant*  warranted  the  cows  would  have  calves, 
even  if  it  had  been  raised  at  the  trial,  would  have  been  unavailable  to  the 
defendants ;  for  the  reason  that  if  the  cows  were  not  with  calf  at  the  time 
of  the  sale,  the  warranty  was  broken  at  the  time  the  action  was  commenoed. 
And  that  the  time  when  the  cows  were  to  come  in,  according  to  the  warranty, 
having  passed  at  the  time  of  the  trial,  there  was  no  difBculty  then  in  estab- 
lishing the  alleged  breach  of  the  warranty. 

The  plaintiflb  having,  after  their  pnrchase  of  the  cows,  sold  some  of  them  to 
a  third  person,  the  latter,  on  behig  cross-examined  as  a  witness,  stated  that 
the  plahitifb  warranted  the  cows  to  him  for  four  weeks.  He  was  then 
asked,  "Are  we  to  understand  by  the  warranty  made  to  you  by  the  plaintiff 
on  the  sale  of  these  cows,  that  if  they  appeared  to  be  with  calf,  by  not  being 
a  bulling  within  four  weeks,  that  was  to  be  an  end  of  the  warran^l "  The 
question  was  objected  to  on  the  ground  that  the  witness  had  stated  what  the 
warranty  was,  and  that  he  should  give  the  facts,  and  not  his  opinion.  The 
objection  was  sustained.  Hetd,  that  the  ruling  was  correct,  for  the  reasoiia 
stated  in  the  objection,  and  also  for  the  reason  that  the  evidence  sought  for 
was  immaterial  to  the  issue. 

The  judge  denied  the  request  of  the  defendants*  counsel,  to  charge  the  jury 
that  so  far  as  it  appeared  to  them  that  any  of  the  cows  were  sold  by  the 
plaintifih  to  third  persons,  warranted  only  for  four  weeks,  or  any  other 
limited  time,  and  there  was  no  breach  of  warranty  within  that  time,  the 
plaintilA  could  not  recover  for  them  in  this  action,  though  such  cows  ulti- 
mately did  not  come  in.    Eridt  that  the  request  was  properly  refiised. 

BtUf  aim,  that  the  plaintifft  were  entitied  to  recover  the  difference  between  the 
value  of  the  cows,  if  they  had  been  in  the  condition  the  defendants  war- 
ranted they  were,  and  their  value  in  the  condition  they  in  fact  were  at  the 
time  the  plaintififk  purchased  them. 

THIS  action  was  brought  before  a  justice  of  the  peace 
in  the  county  of  Madison,  where  the  plaintiffs  com- 
plained that  on  or  about  September  3d,  1866,  they  bought 
of  the  defendants  a  certain  number  of  cows,  which  the 
defendants  represented  and  warranted  to  be  with  calf  and 
to  calve  in  good  season,  and  in  consequence  of  such  rep- 
resentations and  warranty  the  plaintiffs  were  induced  to 
buy,  and  did  buy  said  cows,  and  paid  therefor  the  sum  of 
^1685,  whereas  said  cows,  or  a  number  of  them,  were  not 
with  calf,  as  represented  and  warranted,  whereby  the 
plaintiff  suffered  damage  to  the  amount  of  two  hundred 
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dollars.  The  defendants  denied  the  allegations  in  the 
complaint. 

The  plaintiffs  recovered  a  judgment  before  the  jastice; 
from  which  the  defendants  appealed  to  the  connly  court, 
of  Madison  county. 

The  action  was  retried  in  the  county  court  in  June, 
1867,  where  the  plaintiffs  recovered  a  verdict  for  ^127.50 
damages. 

The  defendants  took  exceptions  on  the  trial,  and  after 
judgment  was  rendered  against  them  by  the  county  court, 
they  appealed  from  the  judgment  of  that  court  to  this 
court.    The  case  was  argued  in  this  court  by — 

Thoi.  BarloWy  for  the  defendants. 

S,  T.  Holmes,  for  the  plaintiffi. 

« 

By  ihe  Caurtj  Balcom,  P.  J.  The  defendants  raised  the 
question  in  the  county  court  that  the  evidence  did  not 
establish  a  warranty  of  the  cows  by  them.  The  court 
refused  to  hold  that  no  warranty  was  proved,  and  the 
defendants  excepted.  The  court  submitted  the  question 
to  the  jury  whether  the  evidence  established  a  warranty, 
and  the  defendants  excepted. 

The  cows  were  purchased  by  the  plaintiffs  in  the  fall 
of  the  year  1866,  on  the  defeindants'  farm,  in  the  county  of 
Madison.  The  number  was  thirty-seven.  The  defend- 
ants had  a  larger  number  of  cows.  The  plaintiff  Fletcher 
testified  as  follows:  '^I  called  Corson  one  side  and  told 
him  I  wanted  to  know  if  the  cows  were  all  right,  all  per- 
fect, and  when  they  were  coming  in;  that  we  wanted 
them  to  take  back  into  the  country  to  sell  to  dairymen  to 
fill  in  where  there  their  cows  were  farrow  and  old,  that 
they  wanted  to  turn  off;  and  we  must  know  whether  they 
were  all  coming  in  in  good  season,  for  we  have  to  warrant 
them  coming  in,  and  we  want  them  perfect  every  way  — 
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tbeir  teats  and  bags  perfect ;  he  said,  they  are  all  coming  in 
in  good  season  but  one;  he  sard  there  was  one  two-teater, 
and  there  was  one  that  had  been  to  bull  two  or  three 
times;  we  finally  concluded  to  buy  thirty-seven,  and  did, 
for  $60  a  head  for  the  lot." 

The  plaintiff  Bichardson  testified  that  the  defendant 
Corson  said,  at  the  time  the  plaintiffs  purchased  the  cows, 
^'  they  were  all  coming  in  in  good  season  in  the  spring,  but 
one^  and  that  one  had  been  to  bull  over  two  or  three 
times." 

The  jury  had  the  right  to  find,  from  this  evidence,  that 
the  defendants, warranted  the  cows  were  with  calf,  except 
one,  at  the  time  they  sold  them  to  the  plaintiffs,  and  that 
the  times  they  became  with  calf  were  of  such  dates  they 
would  come  in  in  good  season  the  following  spring,  for 
dairy  cows.  It  was  not  necessary  for  the  defendants  to 
say  they  warranted  the  cows,  to  make  them  liable  for  a 
warranty  on  them.  Corson's  assertion  that  the  cows 
^^were  all  coming  in  in  good  season  in  the  spring,  bat 
one,"  was  positive  and  unequivocal.  The  plaintiffs  had 
the  right  to  rely  on  it  as  the  absolute  assertion  of  a  fact, 
and  not  the  mere  expression  of  an  opinion. 

The  authorities  are  numerous  that  such  an  assertion 
may  be  held  by  a  jury  to  constitute  a  warranty.  It  was 
held  in  Whitnetf  v.  StUtony  (10  Wend.  411,)  that  in  an  action 
for  a  breach  of  warranty  in  the  exchange  of  horses,  to 
support  the  allegation  of  a  warranty,  it  is  not  necessary 
that  the'  word  warrant  should  have  been  used;  and 
whether  what  was  said  amounted  to  a  representation  of 
soundness,  or  to  a  mere  expression  of  an  opinion,  belongs 
to  the  jury  to  determine.  It  was  determined  in  Cook  t. 
Monehy^  (13  Weiid.  277,)  that  an  ai&rmation  that  a  horse 
is  not  lame,  accompanied  by  the  declaration  of  the  owner 
that  be  would  not  be  afraid  to  warrant  him,  is  enough  to 
establish  a  warranty. 

The  decision  in  Rogers  v.  Aeherman^  (22  Barh  134,) 


BROOM£-NOYSMB}EB,  1868.  606 

Bichardson  «.  MasoQ. 

Bhowa  that  the  ralings  of  the  coanty  court  in  this  case 
were  correct  on  the  question  of  warranty.  The  rule  on 
the  subject  is  clearly  illustrated  in  Gowen's  TreatUey  second 
edition^  vol  1^  page  313. 

The  warranty  was  in  the  present  tense,  viz.,  that  the 
cows,  except  one,  were  with  calf,  and  became  so  at  times 
proper  for  them  to  come  in  in  good  Reason  the  following 
spring. 

A  breach  of  ^he  warranty  was  clearly  proved ;  also  the 
amount  of  damages  the  plaintiffs  recovered. 

The  question  now  presented,  that  the  action  was  com- 
menced before  the  time  arrived  at  which  the  defendants 
warranted  the  cows  would  have  calves,  was  not  raised  at 
the  trial  But  if  it  had  been  raised  there,  it  would  have 
been  unavailable  to  the  defendants ;  for  the  reason,  that  if 
the  cows  were  not  with  calf  when  the  plaintiffs  purchased 
them,  the  warranty  was  broken  at  the  time  the  action  was 
commenced.  The  time  the  cows  were  to  have  calves, 
according  to  the  warranty,  had  passed,  at  the  time  of  the 
trial  in  the  county  court,  so  there  was  no  difficulty  then 
in  clearly  establishing  the  alleged  breach  of  the  warranty. 

The  plaintiffs  sold  some  of  the  cows  to  one  Purdy,  who 
testified  as  a  witness  for  them«  On  his  cross-examination 
by  the  defendants'  counsel,  he  stated  that  the  plaintiffs 
warranted  the  cows  to  him  for  four  weeks.  The  defend- 
ants' counsel  then  put  this  question  to  Purdy,  viz :  "Are 
we  to  understand  by  the  warranty  made  to  you  by  the 
plaintiflSs  on  the  sale  of  these  cows,  that  if  they  appeared 
to  be  with  calf  by  not  being  a  bulling  within  four  weeks, 
that  wa^  to  be  an  end  of  the  warranty?"  To  this  ques- 
tion the  plaintiffs'  counsel  objected,  on  the  ground  that 
the  witness  had  stated  what  the  warranty  was,  and  that 
the  witness  should  give  the  facts  and  not  his  opinion,  and 
the  testimony  was  incompetent.  The  court  sustained  the 
objection,  and  the  defendants'  counsel  excepted.  This 
ruling  was  correct,  for  the  reasons  stated  in  the  objection 
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to  the  qnestion.  And  it  was  also  correct,  for  the  reason 
that  the  evidence  sought  by  the  question  was  immaterial 
to  the  issue  in  the  case. 

The  defendants'  counsel  requested  the  court  to  charge 
the  jury,  that  so  far  as  it  appears  to  the  jury  that  any  of 
these  cows  in  controversy  were  sold  by  the  plaintifis  to 
third  persons,  warranted  only  for  four  weeks  or  any  other 
limited  time,  and  there  was  no  breach  of  warranty  within 
that  time,  the  plaintiff  could  not  recover  for  them  in  this 
action  though  such  cows  ultimately  did  not  come  in.  Bat 
the  court  refused  so  to  charge,  and  the  defendants'  coun- 
sel excepted. 

This  request  was  properly  refused.  If  the  plaintiff  bad 
sold  all  the  cows  immediately  after  they  purchased  them, 
and  had  made  precisely  such  a  warranty  respecting  their 
being  with  calf  and  coming  in,  as  the  defendants  made 
when  they  sold  them  to  the  plaintiffs,  and  the  purchasers 
from  the  plaintiffs  had  released  the  plaintiffs  from  all 
liability  on  their  warranty,  such  fitcts  would  not  have 
affected  the  defendants'  liability  on  their  warranty  to  the 
plaintiffs.  The  plaintiffs  were  entitled  to  recover  the  dif- 
ference between  the  value  of  the  cows,  if  they  had  been 
in  the  condition  the  defendants  warranted  they  were,  and 
their  value  in  the  condition  they  in  fact  were,  at  the  time 
the  plaintiffs  purchased  them.  K  the  court  had  adopted 
the  defendants'  request  they  would  have  avoided  paying 
damages  in  part  for  a  breach  of  their  warranty,  because 
the  plaintiffs  had  not  been  held  liable  for  warranting  the 
cows  to  be  with  calf  when  they  sold  them.  For  anything 
that  the  case  shows,  the  plaintiffs  might  have  sold  the 
cows  for  a  less  price  on  a  warranty  that  it  would  not 
appear  they  were  not  with  calf  ^^for  four  weeks,"  than 
they  would  if  they  had  warranted  them  in  the  manner 
and  to  the  extent  the  defendants  warranted  them  to  the 
plaintiffs. 
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It  is  clear  the  plaintiffs  were  entitled  to  the  fall  benefit 
of  the  defendants'  contract  of  warranty  of  the  cows. 

The  defendants  offered  to  prove  that  one  Mosely  was 
interested  in  the  cows,  or  cause  of  action,  at  the  time  the 
action  was  commenced.  This  offer  was  properly  rejected, 
on  the  ground  that  such  a  defense  was  not  set  up  in  the 
answer. 

The  foregoing  views  dispose  of  all  the  questions  in  the 
case  raised  by  the  defendants'  counsel  in  this  court. 

It  follows  that  no  error  was  committed  on  the  trial  in 
the  county  court,  and  that  the  judgment  of  that  court 
should  be  affirmed,  with  costs. 

So  decided. 

[Brooxi  Qbhbbal  Txbx,  NoTember  17, 1868.    Bakom,  Bowrdman,  Tmrlm 
aod  Jftrroy,  JustioeB.] 


YsDBR  CoLB  v%.  Wbloomb  Cole,  exccutor  of  &c.  of  William 

Cole,  deceased,  and  others. 

A  testator,  by  the  2d  and  8d  claaaes  of  his  will,  devised  as  follows :  "  Second. 
I  give,  devise  and  bequeath  onto  my  son  Veder,  all  my  certain  farm  on 
which  I  now  reside,  situate,  dbc,  and  all  my  fiirming  utensils  and  household 
Airniture,  dtc.,  to  have  and  to  bold  the  same  unto  him,  his  heirs  and  assigns 
fbrever,  subject,  however,  to  the  payment  by  my  son  Veder,  of  the  sum  of 
|200  to  each  of  the  following  named  persons,  via.,  to  my  sons  Welcome, 
William  and  Calvin,  and  to  the  widow  of  my  son  Alphens ;  the  aforesaid 
legacies  to  be  paid  by  my  said  son  Veder,  the  one  half  part  in  one  year,  the 
other  half  part  in  two  years,  from  the  time  of  my  decease.  Thirdly.  All  the 
rest  and  residue  of  my  i^raofMrf  ntaU  that  shall  be  and  remain  after  the  pay- 
ment of  my  Just  debts  and  funeral  expenses,  and  the  legacies  to  my  grand- 
children, I  give  and  bequeath  unto  my  sons  Welcome,  William  and  Calvin, 
and  to  the  widow  of  my  son  Alpheus,  equally,  to  be  divided  between  them, 
share  and  share  alike ;  and  what  receipts  I  may  have  at  the  time  of  my  de- 
cease, against  my  said  sons  and  grandsons,  to  be  charged  them  severally. 
And  als6  what  receipts  I  hold  against  my  deceased  son,  Alpheus,  to  be 
charged  to  his  widow  as  payment  towards  her  legacy,  and  no  charge  for 
Interaet  is  to  be  made  on  any  of  said  receipts,  in  the  settlement  of  my  estate." 
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The  testator  owed  no  debts  at  the  time  of  his  decease.  He  had  no  real  estate, 
except  the  farm  demised  to  his  son  Yeder.  He  left  about  $800  of  personal 
property,  besides  his  household  furniture  and  forming  utensils.  The  teatator 
began  to  advance  money  to  his  children  hi  1827,  and  continued  to  adTance 
until  1860,  taking  receipts  which  stated  that  the  chUd  signing  them  receired 
the  money  ioward»  hi»  portion  of  the  utaU  of  the  totUOor,  The  receipts  signed 
by  Welcome  and  William  showed  that  each  had  received  prior  to  the  date  of 
the  will  $608.60,  and  $140  in  Jane,  1860,  after  the  date  of  the  will.  Those 
signed  by  Calvin  showed  that  he  had  received  $800  before  the  date  of  the 
will,  and  $200  in  April,  1869.  Those  signed  by  Atphens  were  dated  prior 
to  the  will,  and  showed  that  he  had  received  $600,  and  $140  was  paid  to  hia 
widow,  in  June,  1860.  No  advancements  were  made  to  Yeder,  bat  the 
farm  devised  to  him  was  worth  over  $6000. 

Meldf  1,  That  if  the  will  clearly  indicated  that  the  personal  estate  of  the  testator 

.  was  to  be  exonerated  from  the  payment  of  the  $200  each,  charged  upon  the 
farm  devised  to  Yeder,  it  was  the  duty  of  the  court  not  to  disappoint  that 
intent  of  the  testator ;  and  that  such  was  the  intention  was  too  clear  for 
argument. 

2.  That  the  language  of  the  will  being  that  the  receipts  which  the  testator 
held  against  Alpheus  should  be  charged  to  his  widow  "  as  payment  towards 
her  legacy,"  when  two  legacies  were  given  to  her,  the  fur  import  of  the 
language  "used  was  that  such  receipts  should  be  a  payment  towards  the 
legacy  mentioned  in  the  third  clause  of  the  will,  and  not  a  payment  towards 
the  two  legacies  given  to  the  legatee. 

8.  That  the  intenUon  of  the  testator  was,  that  in  the  division  of  the  rssiduaTy 
portion  of  his  personal  estate  into  four  legacies,  the  money  advanoes  he  had 
made  to  his  four  sons  previous  to  the  date  of  his  will,  and  the  sums  he 
should  thereafter  advance  to  the  three  survivors,  as  should  appear  from  th^r 
receipts,  should  be  charged  to  those  three  and  the  widow  of  the  deceased 
son,  severally,  so  thai  each  of  said  sons  living  would  receive  an  equal  share 
of  his  personal  estate ;  and  that  the  advances  to  Alpheus,  and  what  his 
widow  would  receive,  would  be  Just  equal  to  the  advances  made  to  each  of 
said  living  sons  with  what  each  of  such  sons  would  receive  on  said  division. 
That  in  that  case  they  would  share  alike,  though  one  received  more  than 
another  before  the  death  of  the  testator,  and  would  receive  less  thao  another 
thereafter. 

4.  That  the  only  object  the  testator  had  in  requiring  that  the  advances  he 
made  to  his  sons  should  be  charged  to  them  and  to  the  widow  of  Alpheus, 
was  that  the  division  of  the  residuary  portion  of  his  personal  estate  would 
be  so  made  that  they  would  share  alike  in  his  estate,  taking  into  eonsidenir 
tion  what  they  had  received,  as  well  as  what  they  would  reoeive  thefsfrcwL. 

6.  That  a  construction  of  the  will  that  would  make  the  advances  of  the  testator, 
or  the  receipts  he  had,  satisfy  the  four  $200  legacies  that  Yeder  wtts  required 
to  pay,  would  render  unnecessary  and  useless  that  portion  of  the  will  which 
gave  those  legacies  and  required  Yeder  to  pay  them. 
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Teder  iras  accordingly  ordered  to  p^y  tbe  four  lepMdea  o£  |900  CMh,  to  Ufe 
penoDB  named  in  the  second  clause  of  the  will ;  and  such  legacies,  witb  tB- 
toiest  thereon  from  the  time  they  shoold  have  been  paid)  were  adjudged  to 
be  a  charge  npon  the  fiuin  devised  to  him. 

rilHIS  action  waa  brought  to  obtain  a  judicial  conetrno- 
X  tion  of  tbe  last  will  and  testament  of  William  Oole, 
.  late  of  Richfield,  Otsego  county,  deceased.  It  was  r^rred 
to  a  referee  to  hear  and  determine.  Upon  his  decision  a 
judgment  was  entered,  in  the  office  of  the  clerk  of  Otsego 
county,  in  February,  1868.  From  which  judgment  the 
defendants.  Welcome  Cole,  executor,  William  Oole  and 
Ada  Oole,  appealed  to  the  general  term  of  this  <:;ourt  The 
other  defaidants  did  not  defend  the  action. 

J.  8.  Davenpcrt  and  E.  M.  Card^  for  the  plfdntif£ 

Sidgwiekj  Andrew  ^  Kennedy ,  for  the  defendants. 

By  the  C(mrt,  Balcom,  P.  J.  The  deceased,  William 
Oole,  executed  the  will  in  question  on  the  4th  day  of  July, 
1857.  He  died  on  the  17th  day  of  February,  186S.  The 
will  was  proved  before  the  surrogate  of  Otsego  county 
and  admitted  to  probate  by  him ;  and  the  defendant  Wel- 
come Cole  qualified  as  executor  of  the  will  before  this 
action  was  brought 

The  questions  in  the  ease  arise  on  the  following  clauses 
of  the  will,  viz :  ^'  Second.  I  give,  devise  and  bequeath  unto 
my  son  Veder  Oole,  all  my  certain  farm  on  which  I  now  re- 
side, situate  in  the  town  of  Richfield,'  and  all  my  farming 
utensils  and  household  furniture  of  which  I  may  die  pos- 
sessed, to  have  and  to  bold  unto  him,  his  heirs  and  assigns 
forever ;  eubjeet^  however ^  to  the  payment  by  my  sen  Veder ^  of 
the  ewn  of  two  hundred  doUare  to  each  of  the  following  named 
pereonoy  viz:  to  my  sons  Weleomey  William  and  Calvin  CoUy  and 
to  the  widow  of  my  sonAlpheus  ;  the  aforesaid  legacies  to  be  paid 
by  my  said  son  Veder^  the  one  halfj^art  in  one  year,  the  oiher 
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half  part  in  two  year$fram  the  time  of  my  decease.  Thirdly.  All 
the  rest  and  residue  of  my  pereonal  estate  that  shall  be  and 
remain  after  the  payment  of  my  jnst  debts  and  fdneral 
expenses,  and  the  legacies  to  my  grandchildren,  I  give 
'  and  bequeath  unto  my  sons  Welcome,  William  and  Cal- 
vin, and  to  the  widow  of  my  son  Alpheus,  equally,  to  be 
divided  between  them,  share  and  share  alike ;  and  what 
receipts  I  may  have  at  the  time  of  my  decease,  against  my 
said  sons  and  grandsons,  to  be  charged  them  severally. 
And  also,  what  receipts  I  hold  against  my  deceased  son, 
Alpheus,  to  be  charged  to  his  widow  as  payment  towards 
her  legacy ;  and  no  charge  for  interest  is  to  be  made  on 
any  of  said  receipts,  in  the  settlement  of  my  estate." 

The  testator  did  not  owe  any  debts  at  the  time  of 
his  death.  He  had  no  real  estate  except  the  farm  de- 
vised to  his  son  Yeder  Cole.  He  left  about  $800  of  per- 
sonal estate,  besides  his  household  furniture  and  farming* 
utensils.  He  began  to  advance  money  to  his  children  as 
early  as  1827,  and  continued  to  do  so  until  in  the  year 
1860.  He  took  receipts  therefor,  which  he  had  at  the 
time  of  his  decease,  that  stated  the  child  signing  them 
received  the  money  therein  mentioned  of  him  tawarde  hi9 
portion  of  the  estate  of  the  testator. 

The  receipts  signed  by  Welcome  Cole  showed  that  he 
received,  prior  to  the  date  of  the  will,  $503.50^  and  that  he 
received  $140,  June  22,  1860,  which  wf^  subsequent  to 
the  date  of  the  will.  Those  signed  by  William  Cole 
showed  he  received  $503.50  before  the  date  of  the  will, 
and  that  he  afterwards  received  $140,  June  22,  1860. 
Those  signed  by  Calvin  Cole  showed  he  received  $300 
before  the  date  of  the  will,  and  that  he  afterwards  received 
$200,  April  27,  1859.  Those  signed  by  Alpheus  Cole, 
deceased,  were  dated  in  1839  and  1853,  and  showed  he 
received  $600.  A  receipt  signed  by  Ada  Cole,  widow  of 
Alpheus,  showed  she  received  $140,  June  22,  1860. 

The  testator  left  receipts  signed  by  his  grandchildrei^ 
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to  whom  he  gave  specific  legetcies  in  his  will,  dated  suh- 
fiequent  to  the  date  of  the  will,  showing  he  had  advanced 
to  each  of  them  the  precise  amount  of  his  legacy.  Those 
legacies  were  not  made  a  charge  upon  the  real  estate  of 
the  testator,  and  no  question  is  now  raised  bat  that  they 
were  satisfied  by  the  advancements  shown  by  the  receipts 
signed  by  the  grandchildren  to  whom  such  legacies  were 
given. . 

It  does  not  appear  that  any  advances  were  made  by  the 
testator  to  Veder  Cole  for  which  receipts  were  given; 
but  the  farm  devised  to  him  was  worth  over  $5000. 

The  particular  legacies  of  $200  each  to  Welcome,  Wil- 
liam and  Calvin  Cole,  and  to  the  widow  of  Alpheus  Cole, 
deceased,  were  to  be  paid  by  Veder  Cole,  and  he  took  the 
&rm  devised  to  him,  suljeet  to  the  payment  thereof.  In 
no  contingency  were  such  legacies  to  be  paid  out  of  the 
personal  estate  of  the  testator.  They  could  not  be  paid 
out  of  his  personal  estate.  His  household  furniture  and 
farming  utensils  were  worth  about  $50,  and  the  same  were 
specifically  bequeathed  to  Veder  Cole ;  and  all  the  residue 
of  his  personal  estate,  except  two  legacies  of  $50  each  to 
two  of  his  grandchildren,  was  given  to  the  same  legatees, 
share  and  share  alike,  to  whom  said  legacies  of  $200  each 
were  bequeathed.  He  had  no  real  estate  except  the  farm 
devised  to  Veder  Cole.  The  four  legacies  of  $200  each 
were  made  a  charge  upon  that  farm,  and  they  were  to  be 
paid  by  Veder  Cole,  and  not  by  the  executors  named  in 
the  will,  or  by  any  other  person. 

Veder  Cole  took  the  farm  on  condition  that  he  pays  the 
four  legacies  charged  thereon,  and  ^^upon  the  further  ex- 
press condition"  that  he  makes  no  charge  against  the 
estate  of  the  testator  for  any  labor  or  services  he  performed 
for  him,  as  the  testator  declared  he  considered  what  he 
gave  him  by  his  will  was  an  ample  remuneration  for  all 
«uch  services,  over  and  above  what  would  be  his,  Veder's* 
vhare  of  the  testator's  estate. 
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The  four  legacies  of  9200  each  are  not  bequeathed  to 
the  four  persons  to  whom  they  are  to  be  paid,  except  iur 
ferentially.  But  the  legacies  mentioned  in  the  third  clause 
of  the  will  (which  clause  is  the  residuary  part  of  the  will) 
are  expressly  given  unto  such  four  persons,  by  the  testator. 

There  can  be  no  doubt,  if  the  will  clearly  indicates  that  the 
personal  estate  of  the  testator  was  to  be  exonerated  from 
the  payment  of  the  four  legacies  of  $200  each,  charged 
upon  the  farm  devised  to  Yeder  Cole,  it  is  the  duty  of  the 
court  not  to  disappoint  that  intent  of  the  testator.  That 
such  was  the  intention  of  the  testator  is  not  a  debatable 
question.    It  is  too  clear  for  argument. 

What  did  the  testator  mean  by  declaring  that  what  re- 
ceipts he  might  have  at  the  time  of  his  decease,  against  hia 
said  sons  and  grandsons,  should  be  charged  to  them  sev- 
erally; and  also  that  what  receipts  he  held  against  Lis 
deceased  son,  Alpheus,  should  be  charged  to  his  widow  aa 
payment  towards  her  legacy  ?  Those  declarations  follow 
the  bequesta  in  the  third  clause  of  the  wiU,  which  In  no 
wi^y  relate  to  the  four  legades  that  are  charged  upon  the 
farm  devised  to  Yeder  Cole  in  the  second  clause  of  the 
will  At  the  time  the  will  was  executed,  the  advances 
made  by  the  testator  to  his  three  sons,  and  the  widow 
of  the  fourth  son,  were  unequal,  and  they  were  unequal 
at  the  time  of  his  death. 

Two  legacies  were  given  to  the  said  widow  of  the  de- 
c^i^ed  son,  Alpheus;  but  the  language  of  the  will  is,  that 
the  receipts  which  the  testator  held  against  Alpheus 
should  be  charged  to  his  widow  '^as  payment  towards  her 
legacy."  The  £iiir  import  of  this  language  is,  that  such 
receipts  should  be  i^  payment  towards  the  legacy  men- 
tioned in  the  third  clause  of  the  wiU,  and  not  a  payment 
towards  the  two  legacies  given  to  such  widow. 

Ip  my  judgment^  the  intention  of  the  testatoir  was, 
ibfit  iix  the  division  of  the  residuary  portion  of  his  per- 
sonal estate  into  four  legacies,  the  money  advices  h% 
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made  to  his  sons  Welcome,  "William,  Oalvin  and  Al- 
pheus,  previous  to  the  date  of  his  will,  and  the  sums 
he  should  thereafter  advance  to  said  Welcome,  William 
and  Calvin,  as  shonld  appear  from  their  receipts,  should 
be  charged  to  said  Welcome,  William,  Calvin  and  the 
widow  of  Alpheus,  severally,  so  that  each  of  said  sons 
living  would  receive  an  equal  share  of  his  personal  estate, 
and  that  the  advances  to  Alpheus,  and  what  his  widow 
would  receive,  would  be  just  equal  to  the  advances  made 
to  each  of  ftaid  living  sons,  with  what  each  of  such  sons 
would  receive  on  said  division.  In  that  case  they  would 
share  alike,  though  one  received  more  than  another  before 
the  death  of  the  testator,  and  would  receive  less  than  an- 
other thereafter. 

To  illustrate:  Welcome  and  William  each  received 
9643.50  from  the  testator  before  he  died.  But  Calvin 
received  only  $500.  Of  course  Oalvin  must  receive  more 
out  of  the  estate  since  the  death  of  the  testator  than  either 
Welcome  or  William,  to  share  alike  with  the  two  latter 
in  the  whole  estate  from  the  time  advances  were  first 
made  to  either  of  them. 

It  seems  to  me  the  only  object  the  testator  had  in  re- 
quiring that  the  advances  he  made  to  his  sons  should  be 
charged  to  them  and  to  the  widow  of  Alpheus,  was  that 
the  division  of  the  residuary  portion  of  his  personal  estate 
would  be  so  made  that  they  would  share  alike  in  his 
estate,  taking  into  consideration  what  they  had  received 
as  well  as  what  they  would  receive  therefrom. 

At  the  date  of  the  will  the  testator  had  advanced  to 
each  of  his  sons.  Welcome,  William,  Calvin  and  Alpheus, 
over  two  hundred  dollars.''  The  will  required  Veder  to 
pay  to  Welcome  $200,  William  $200,  and  Calvin  $200, 
and  to  the  widow  of  Alpheus  $200,  on  condition  that 
Veder  should  take  the  farm  devised  to  him.  Why  should 
the  testator  require  Yeder  to  pay  said  four  legacies  of  $200 
each,  if  he  intended  the  advances  he  had  made  to  the  leg- 
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atees  should  operate  to  discharge  sach  legacies  ?  A  con* 
struction  of  the  will  that  would  make  the  advances  of  the 
testator,  or  the  receipts  he  had,  satisfy  the  four  $200  leg- 
acies that  Veder  was  required  to  pay,  would  render  that 
portion  of  the  will  unnecessary  and  useless  which  gives 
those  legacies  and  requires  Veder  to  pay  them.  But  the 
construction  which  shows  the  advances  of  the  testator 
should  only  be  considered  in  dividing  the  residuary  por- 
tion of  the  personal  estate  of  the  testator,  mentioned  in 
the  third  clause  of  the  will,  makes  every  part  of  the  will 
necessary.  It  gives  effect  to  the  entire  will,  and  harmon- 
izes all  its  part  with  the  facts  on  which  the  testator  acted 
in  making  it 

It  is  not  disputed  but  that  the  $140  advanced  by  the 
testator  to  the  widow  of  Alpheus  on  the  22d  day  of  June, 
1860,  (which  was  after  he  made  his  will,)  must  be  charged 
to  her  in  making  the  division  pursuant  to  the  third  clause 
of  the  will.  That  money,  with  the  advances  made  to  her 
husband,  makes  the  sum  of  $540,  which  must  be  charged 
to  her  in  making  such  division. 

According  to  the  foregoing  views,  Veder  Oole  must  pay 
the  four  legacies  of  $200  each  to  the  persons  named  in 
the  second  clause  of  the  will ;  and  such  legacies,  with  in- 
terest thereon  from  the  time  they  should  have  been  paid, 
are  a  charge  upon  the  farm  devised  to  him,  and  should  be 
so  adjudged  in  this  action. 

K  the  foregoing  conclusions  are  correct,  the  decision  of 
the  referee  was  erroneous,  and  the  judgment  entered 
thereon  should  be  reversed,  and  a  new  judgment  entered, 
in  conformity  with  such  conclusions. 

So  decided,  and  the  plaintiff  adjudged  to  pay  costs. 

[Brookb  Gbhbbal  Term,  Noyember  17, 1868.  Baleamf  Boardmm  and  Parker^ 
JuBtioes.] 


MONROE— DSGEMBEB,  1868.  616 


The  First  National  Bank  of  Cananbaigua  v$.  Martha  A. 

Garlinghousb. 

The  necessary  effect  and  intent  of  the  act  of  1862,  authorising  married  women 
to  sue  and  be  sued  in  courts  of  law,  "  in  the  same  manner  as  if  they  were 
sole,"  is  to  remove  all  the  disabilities  of  coverture,  so  far  as  to  enable  a  mar- 
ried woman  to  hold  separate  property  and  to  carry  on  trade  and  business, 
and  make  all  the  ordinary  and  incidental  contracts  relating  thereto,  and  to 
be  sued  in  respect  to  such  contracts,  in  all  respects  as  though  she  were  in 
fact  unmarried. 

Hence  she  may  confess  a  Judgment  to  secure  a  debt  contracted  by  her,  and 
for  her  use  and  benefit,  in  carrying  on  her  separate  business.  Johvson,  J., 
dissented. 

THE  defendant,  who  was  a  married  woman,  confessed  a 
judgment  in  favor  of  the  plaintiff^  as  if  she'were  a  feme 
%oU,  The  judgment  being  entered  in  due  form,  she  moved, 
at  a  special  term,  to  set  it  aside.  The  court  set  aside  the 
judgment,  on  the  ground  that  a  married  woman  could  not 
confess  a  valid  judgment;  and  the  plaintiff  appealed  to 
the  general  term. 

E,  O.  Laphamy  for  the  appellant. 

Geo.  F.  Datrforthy  for  the  respondent. 

E.  Darwin  Smith,  J.  The  order  at  special  term,  setting 
aside  the  judgment  in  this  action,  was  made  and  based,  as 
appears  from  the  opinion  of  the  learned  judge  then  deliv- 
ered, upon  the  express  ground  that  a  married  woman  could 
not  confess  a  judgment  This  was  undoubtedly  so,  at 
common  law.  (BriUtn  v.  Wildery  6  BiOj  242.  3  21  B. 
151.  Watkine  v.  AbrahamSy  24  N.  Y.  Hep.  72.)  The 
reason  for  this  rule  at  common  law  is  quite  apparent  A 
married  woman  was  under  disability,  like  an  in&nt  She 
could  not  confess  a  judgment,  because  she  could  not  ap« 
point  an  attorney.  She  could  not  sue  or  be  sued  alone,  at 
law.    She  could  not  make  a  valid  personal  contract    She 
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]ilkd  no  separate  legal  estate.  "So  jadgment  could  be  giv€v 
against  her  in  pernonam. 

These  disabilities  doubtless  jemain,  except  so  far  as 
th-ey  have  been  removed  by  modem  legislation. 

The  acts  of  1848  and  1849  took  away  the  rights  of  the 
husband  in  respect  to  the  wife^s  personal  property,  con- 
yerted  her  separate  equitable  estate  into  a  legal  estate,  and 
allowed  her  to  take  property  by  inheritance,  gift,  grant, 
devise  or  bequest  from  any  person  other  than  her  husband, 
and  to  receive  the  rents  and  issues  of  her  separate  prop- 
erty, and  to  sell,  devise  and  convey  such  property  in  the 
same  manner  and  with  like  effect  as  if  she  were  unmar- 
ried, and  exempted  such  property  «id  its  proceeds  from 
all  liabilities  for  the  debts  of  the  husband.  In  no  other 
respects  did  these  acts  take  away  the  common  law  disabil-* 
iiies  of  coverture.  The  property  of  married  women,  after 
the  passage  of  these  acts,  remained  in  her  hands,  subject 
4iO  the  control  of  the  courts,  in  equity,  and  the  courts  of 
equity  alone,  precisely  as  the  same  stood  before  their 
enactment  But  the  act  of  1860  goes  much  further.  Sec- 
tion two  of  that  act  authorizes  a  married  woman  to  bargain, 
sell,  assign  and  transfer  her  separate  personal  property, 
and  carry  on  any  trade  or  business,  and  perform  any  hibor 
or  service,  on  her  sole  and  separate  account;  and  declares 
that  the  earnings  of  any  married  woman  from  h^  trade, 
buginess,  labor  or  service,  shall  be  her  sole  and  separate 
property,  and  may  be  used  and  invested  in  her  own  name. 

As  under  this  act,  any  married  woman  may  engage  in 
and  carry  on  any  kind  of  business,  in  the  same  manner  as 
if  she  were  unmarried,  or  as  any  man  can  do,  she  is  thereby 
necessarily  relieved  of  her  disability  as  a  married  woman, 
so  far  that  she  may  make  any  valid  contract  for. the  sale 
or  purchase  of  property,  and  in  the  borrowing  or  loaning 
or  investing  money  for  her  separate  use  or  benefit^  as 
much  as  if  she  were  a  single  woman.  Her  contracts  in 
respect  to  her  separate  property  or  trade  and  bumness^  are 
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valid  and  legal  contracti,  as  mnch  bo  as  if  made  by  Ber 
husband  on  his  own  account. 

To  give  her  the  fall  benefit  of  these  provisions,  in 
respect  to  her  separate  estate  and  to  the  carrying  on  of 
any  trade  or  business,  section  7  of  said  act,  as  amended  in 
1862,  further  provides  that  "  any  married  woman  may, 
while  married,  sue  and  be  sued  in  all  matters  having  rela^ 
tion  to  her  sole  and  separate  property,  or  which  may  here-* 
after  come  to  her  by  descent,  devise,  bequest,  purchase  or 
the  gift  or  grant  of  any  person,  in  the  same  manner  as  if 
she  were  sole."  While,  as  Judge  Porter  says,  in  Owen  v. 
Oawlegy  (36  N.  T.  Rep.  603,)  the  antecedent  disabilities  of  a 
married  woman,  arising  from  the  conjugal  relation,  were 
not  wholly  removed,  they  were  necessarily  so  &r  modified 
as  to  secure  to  her  the  beneficial  enjoyment  of  the  new  in* 
terest  6he  was  permitted  by  fatw  to  acquire.  The  cases  of 
YaU  V.  Dederer,  (22  N.  T.  Sep.  450 ;)  BaUin  v.  JHHaye^ 
(37  ui  36,)  and  others,  hold  that  she  may  contract  debts 
BOW,  in  respect  to  her  legal  or  separata  estate,  ^eoisely  as 
she  could  have  done  for  the  benefit  of  the  estate  befbre 
those  acts,  and  that  such  debts  are  valid  legal  debts,  and 
the  estate  is  legally  liable  fi>r  such  debts. 

Upon  the  face  of  the  confession  of  judgment  in  this 
action  it  ^>pears,  and  the  fact  is  verified  by  the  oath  of 
the  defendant^  that  said  judgment  was  confessed  for  the 
following  cause  of  action :  ^'  That  on  the  13th  day  of  Jan« 
uary,  a.  d.  1868,  I,  the  said  Martha  A.  Garlinghouse^ 
executed  and  delivered  to  the  said  First  Kational  Bank 
ot  Canandaigua'  a  promissoiy  note  dated  (m  that  day,  for 
the  sum  of  seven  thousand  five  hundred  dollars,  payable 
sixty  days  after  date,  at  said  bank  Such  note  was  given 
by  me  for  that  amount  of  money  loaned  to  me  thbt  day 
by  the  said  bank,  and  is  now  wholly  due  and  unpaid.'* 
The  judgment  was  confessed  on  the  16th  of  March,  when 
this  aote  fell  due,  and  there  is  annexed  to  it  a  stipulation^ 
idgned  by  the  plaintiff^  giving  time  for  the  payment  of  said 
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debt,  and  also  for  the  further  loan  of  $1000  for  the  pur- 
pose of  purchasing  new  stock  in  her  trade  and  business, 
and  for  no  other  purpose.  It  also  clearly  appears  from 
the  affidavits  used  on  this  motion  that  the  defendant, 
at  the  time  of  the  confession  of  said  judgment,  and  for 
several  years  immediately  previous  thereto,  was  engaged 
in  carrying  on  a  separate  business,  in  her  own  name,  at 
the  village  of  Canandaigua,  of  manufacturing  and  selling 
spirituous  liquors.  That  she  had  done  a  large  amount  of 
such  trade  and  business,  and  kept  a  bank  account  with 
the  plaintiffs'  bank,  and  that  the  said  money  was  there 
placed  to  her  account,  in  said  bank,  and  the  same  was 
drawn  out  by  her  and  used  and  employed  by  her  in  carry- 
ing on  her  ^aid  separate  business ;  that  she  had  a  separate 
legal  real  estate;  and  that  said  judgment  was  confessed, 
to  give  the  plaintii&  a  lien  thereon  for  the  mobey  so 
loaned  to  her. 

It  thus  clearly  appears  that  this  judgment  was  confessed 
to  secure  a  loan  of  money  made  to  the  defendant  to  enable 
her  to  carry  on  her  separate  trade  and  business,  and  to 
get  time  for  the  payment  of  such  loan  and  further  ad- 
vances; and  this  makes  the  debt  one  for  which,  within 
the  express  letter  of  section  7  of  the  act  of  1860,  as  amended 
in  1862,  the  defendant  could  clearly  be  sued,  m  the  $ame 
manner  as  if  %he  were  sole.  If  she  were  a  sole  woman  she 
could  unquestionably  confess  a  judgment  for  debt,  as  well 
as  a  man,  and  it  vvould  be  a  valid  judgment,  at  law. 

But  under  the  act  of  1862,  whatever  may  have  been  the 
construction  of  the  acts  of  1848,  1849  and  I860,. a  judg^ 
ment  m  personam  may  now  be  rendered  against  a  married 
woman,  in  such  case  and  for  such  cause.  Section  7  of 
the  a6t  of  1862,  is  as  follows:  ^' A  married  woman  may 
be  sued  in  any  of  the  courts  of  this  state,  and  when  judg- 
ment shall  be  recovered  against  a  married  woman,  the 
same  may  be  enforced  by  execution  against  her  sole  and 
separate  estate,  in  the  same  manner  as  if  she  were  feme 
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9ole.**  This  makes  her  separate  property  subject  to  execu- 
tion at  law,  the  same  as  if  she  were  sole,  for  she  may  be 
sued  in  law  courts  having  no  equity  jurisdiction,  which 
clearly  could  not  have  been  done  prior  to  the  acts  of  1860 
and  1862.  {Barton  v.  Beer^  36  Barb.  78.  MorreU  v.  Oaw- 
ley,  17  Ahh.  76.    Klen  v.  CHbney,  24  Haw.  31.) 

It  seems  to  me,  therefore,  that  the  necessary  efiect  and 
intent  of  the  act  of  1862,  following  and  amending  the 
acts  of  1849  and  1860,  is  to  remove  all  the  disabilities  of 
coverture,  so  far  as  to  enable  a  married  woman  to  hold 
separate  property  and  to  carry  on  trade  or  business,  and 
make  all  the  ordinary  and  incidental  contracts  relating 
thereto,  and  to.  be  sued  in  respect  to  such  contracts,  in  all 
respects  as  though  she  were  unmarried.  I  cannot  see, 
therefore,  why  she  may  not  give  a  security  for  a  debt  con* 
tracted  for  her  use  and  benefit,  by  a  judgment  confessed, 
as  well  as  by  a  judgment  obtained  in  invitum;  as  much  so 
as  if  she  were  a  man  or  a  sole  woman. 

The  confession  of  a  judgment  is  but  one  of  the  ways 
and  processes  —  one  ^^ manner" — by  which  a  person  is 
sued.  It  is  a  voluntary  submission  to  the  jurisdiction  of 
the  court,  giving  by  consent  and  without  the  service  of 
process,  what  could  otherwise  be  obtained  by  summons 
and  complaint^  and  other  formal  proceedings.  A  person 
who  confesses  a  judgment  submits  to  be  sued  in  that  form 
and  manner.  The  right  to  sue  and  be  sued  implies  the 
right  to  use  and  employ,  and  to  be  subjected  to,  all  the 
processes  by  which  the  judgments  of  courts  are  obtained. 

I  can  see,  therefore,  no  reason  why  a  narrower  construc- 
tion of  these  acts,  and  the  rights  conferred  by  them, 
should  be  adopted.  A  married  woman,  in  respect  to  her 
separate  property,  is  placed  by  these  acts  upon  the  same 
plane  with  her  husband,  or  any  other  man.  It  was  clearly 
the  intention  of  the  legislature,  I  think,  to  liberalize  the 
law  in  respect  to  her,  and  give  ber  all  the  rights,  and  sub- 
ject her  to  all  the  liabilities,  of  single  women^  in  respect 
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to  ber  separate  property  amd  any  trade  or  basiness  in 
which  she  might  engage.  The  right  to  confess  a  judg- 
ment is  one  of  these  rights.  It  may  be  quite-  essential  to 
her  interest  to  be  able  to  give  sach  a  security  to  a  creditor, 
as  it  obviously  was  in  this  case.  When  she  is  expressly 
authorized  ^*t0  iue  and  be  9ued  in  the  eame  manner  ae  tf  ehe 
were  feme  eoUj'*  she  is  impliedly  authorized  to  use  the 
requisite  and  ordinary  agencies  of  suing  and  being  sued ; 
that  is,  to  appoint  an  attorney  for  that  purpose ;  and  when, 
superadded  to  this  removed  disability,  she  is  authorized 
also  to  contract  debts  in  her  own  name,  for  her  separate 
use  and  benefit,  and  is  subjected  to  a  judgment  m  per- 
eanam^  all  the  reason  which  exieted  at  common  law  why  she 
might  not  confess  a  judgment  in  those  cases  where  she 
might  be  sued,  ie  removed,  and  she  stands,  in  that  partic- 
ular, on  the  same  ground  as  if  she  were  unmarried  infiict. 

But  if  this  were  doubtful,  I  thitik  it  quite  clear  that  this 
court  is  not  bound  to  set  aside  such  a  judgment.  The 
courts  of  Kngland)  at  common  law,  refiised  to  set  aside  a 
judgment  confessed  by  a  married  woman  when  she  lived 
by  herself  and  acted  as  a  feme  eele.  (1  Stdk.  400.  ffra^ 
hamj  772.)  And  this  court  has  held,  in  a  well  considered 
case,  (Kniekeriaeker  v.  Smithy  16  Abb.  241,)  a  case  where 
the  judgment  was  entered  up  in  1858,  that  the  court  was 
not  bound  to  set  aside  a  general  judgment  against  a  mar- 
ried woman,  upon  her  mere  motion  for  that  purpose. 

I  think  the  order  setting  aside  tiie  judgment  in  this 
case  should  therefore  be  reversed. 

Jahss  C.  Smith,  J.,  concurred. 


Johnson,  J.y  dissented. 


Order  reversed. 


[Mosra>B  Gknbeal  Tbrk,  December  7,  1868.    £.  Dancm  Smith,  Mnam 
«nd  JmM9  C,  Smithy  Jostioes.] 
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The  Supreme  Gonrt  has  do  authority  to  decree  a  separation  between  husband 
and  wife,  or  to  make  an  order  for  the  support  and  maintenance  of  the  wife 
l^  her  husband,  eze^t  that  specially  oonlerred  by  the  statute.  (2  Jt  & 
hih  04,  p.  287,  (  66.)  And  the  statute  does  not  authorise  a  bill  or  complaint 
to  be  filed  by  a  wife  for  a  svpport  and  maintenance  by  her  husband,  as  a 
distinct  substantive  relief. 

That  relief  can  only  be  granted  when  a  separation  is  asked ;  and  the  statute, 
ki  terms,  states  three  causes  oi^y  for  which  such  separation  may  be  adjudged, 
Tin :  1,  The  cniel  and  inhuman  treatment  by  the  husband  of  his  wife ; 
2.  Such  conduct  on  the  part  of  the  husband,  towards  his  wife,  as  may  render 
it  unsafe  and  improper  for  her  to  cohabit  with  him ;  9.  The  abandonment  of 
the  wife  by  the  husband,  and  his  refusal  or  neglect  to  prortde  Ibr  her. 

Vfaere  the  plaint^,  in  her  complaint,  allegee  feots  bringing  her  ease  within 
each  of  these  throe  causes,  but  the  retene  find$  that  she  ha^  entirely  fiuled 
to  establish  the  first  and  second,  and  as  to  the  third  he  finds  that  there  has 
been  no  abandonment  of  the  plaintiff,  by  the  defendant,  but  that  he  has 
leAised  and  neglected  to  provide  for  her,  the  plaintiff  is  not  entitled  to  a 
Judgment  tor  a  separation ;  ab^ndonmept  and  refusal  or  neglect,  being  both 
necessary  to  Justify  such  a  Judgment. 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  report  of  a  referee.  The  action  was  brought 
bj  the  plaintiff  to  obtain  a  limited  divorce.  The  amended 
complaint  alleged  acts  of  the  defendant  amounting  to 
cruel  and  inhuman  treatment  of  the  plaintiff;  also  such 
acts  as  rendered  it  unsafe  and  improper  for  her  to  cohabit 
with  him ;  also  abandonment  and  refusal  to  support  the 
plaintiff^  as  the  three  grounds  for  such  a  jndgment. 

The  answer  denied  the  acts  alleged,  and  set  up  as  a  de- 
fense misconduct  on  the  part  of  the  plaintiff. 

The  issues  were  referred  to,  and  tried  before,  a  referee, 
who  made  his  report,  by  which  he  found  every  issue  of 
fact  made  by  the  pleadings,  and  upon  which  the  statute 
authorizes  a  decree  for  a  limited  divorce,  (see  3  JS.  S.  237, 
5th  ed.y)  in  favor  of  the  defendant,  and  by  whioh  he  found, 
as  a  conclusion  of  law,  that  the  plaintiff  was  not  entitled 
to  the  judgment  prayed  for. 

The  referee  also  found  as  facts,  that  the  age  of  the 
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plaintiff  was  sixty-seyen  years,  and  the  age  of  the  defend- 
ant fifty-eight;  that  at  the  time  of  the  commencement  of 
this  action,  the  defendant  was  the  owner  of  property  of 
the  value  of  $20,000  and  upwards ;  that  ahout  the  year 
1858  the  plaintiff  and  defendant  ceased  to  cohabit  to- 
gether, although  they  resided  or  boarded  in  the  same 
house  for  several  years  thereafter;  that  they  entertain 
bitter  and  hostile  feelings  towards  each  other,  and  their 
residing  in  the  same  house  would  be  cause  of  unhappiness 
to  both ;  that  the  defendant  has  refused  and  neglected  to 
provide  for  the  plaintiff. 

The  referee  found,  as  one  of  his  conclusions  of  law, 
'^  that  this  is  a  suitable  and  proper  case  for  the  support 
and  maintenance  of  the  plaintiff,  by  the  defendant ;"  and 
thereupon  directed  '^judgment  to  be  entered  that  the  de- 
fendant be  ordered  to  pay  the  plaintiff  fifty  dollars  per 
month  for  the  support  and  maintenance  of  the  plaintiff^  to 
commence  with  the  time  of  the  commencement  of  this 
action,  less  any  amount  which  the  defendant  has  paid  the 
plaintiff  for  alimony,  pursuant  to  any  order  of  the  court, 
and  that  the  defendant  pay  to  the  plaintiff  her  costs  and 
disbursements  in  this  action." 

On  the  12th  of  November,  1868,  the  plaintiff  entered  a 
judgment,  by  which  it  was  ordered  that  the  plaintiff  re- 
cover of  the  defendant  91760,  (being  the  amount  of  the 
$50  per  month,  from  the  commencement  of  the  action  to 
October  29, 1868,  less  alimony  paid  during  the  progress  of 
the  action,)  and  her  costs,  amounting,  in  all,  to  $2212.66 ; 
also  that  the  defendant  pay  the  plaintiff  $50  per  month, 
monthly,  from  October  29,  1868,  until  the  further  order 
of  the  court 

Britton  <k  Elj/y  for  the  appellant 

E.  L.  Sandenany  for  the  respondent 
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By  the  Oourt^  Lott,  P.  J.  The  Eevised  Statutes  pro- 
vide that  a  separation  from  bed  and  board  forever,  or  for 
a  limited  time,  may  be  decreed  on  the  complaint  of  a  mar- 
ried woman,  subject  to  certain  qualifications  not  necessary 
to  be  here  stated,  for  the  following  causes: 

1st.  The  cruel  and  inhuman  treatment  by  the  husband, 
of  his  wife. 

2d.  Such  conduct  on  the  part  of  the  husband  towards 
his  wife,  as  may  render  it  unsafe  and  improper  for  her  to 
cohabit  with  him. 

3d.  The  abandonment  of  the  wife  by  the  husband,  and 
his  refusal  or  neglect  to  provide  for  her.  (2  B.  S.  146^  ^c.j 
SS  50,  61.) 

The  complaint  <^  shall  specify  particularly  the  nature 
and  circumstances  of  the  complaint  on  which  she  relies, 
and  shall  set  forth  times  and  places  with  reasonable  cer« 
tainty ;"  and  *'  the  defendant  may  be  permitted  to  prove, 
in  his  justification,  the  ill  conduct  of  the  complainant^  and 
on  establishing  such  defense  to  the  satisfaction  of  the 
court,  the  bill  (complaint)  shall  be  dismissed." 

It  is  then,  after  providing  that  **  upon  decreeing  a  sepa* 
ration,  the  court  may  make  such  further  decree  as  the  na- 
ture and  circumstances  of  the  case  may  require,  and  may 
make  such  order  and  decree  for  the  suitable  support  and 
maintenance  of  the  wife  and  her  children,  or  any  of 
them,  by  the  husband,  or  out  of  his  property,  as  may  ap- 
pear just  and  proper,"  (§  64,)  further  provided,  that  "  al- 
though a  decree  for  separation  from  bed  and  board  be  not 
made,  the  court  may  make  such  order  or  decree  for  the 
support  and  maintenance  of  the  wife  and  her  children,  or 
any  of  them,  by  the  husband,  or  out  of  his  property,  as  the 
nature  of  the  case  renders  suitable  and  proper."   (§  66.) 

The  complaint  in  this  case  sets  forth  fact«  and  circum- 
stances showing  the  plaintiff's  right  to  a  judgment  for 
separation  on  each  of  the  three  grounds  or  causes  above 
specified,  and  the  defendant,  by  his  answer,  in  addition  to 
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the  denial  or  explanation  of  the  material  facts  stated  by 
the  plaintiff  seta  up  in  justification  of  his  acts,  ill  condnct 
on  her  part. 

The  issues  raised  by  the  pleadings  were  referred  to  a 
referee  to  hear  and  determine,  and  he,  by  his  decision,  has 
found:  1st  That  there  has  been  no  cruel  or  inhuman 
treatment  by  the  defendant,  of  the  plaintiff,  as  charged  in 
the  complaint  2d.  That  there  has  not  been  such  conduct 
on  the  part  of  the  defendant  towards  the  plainti£^  aa  may 
render  it  unsafe  or  improper  for  her  to  cohabit  with  him. 
Sd.  That  the  defendant  has  not  abandoned  the  plaintifl^ 
as  charged  in  the  complaint  4th.  That  the  defendant 
has  refused  and  neglected  to  provide  for  the  plaintifl^  as 
charged  in  the  complaint  5th.  That  the  plaintiff  has  not 
been  guilty  of  ill  conduct,  as  charged  in  titie  answer.  He 
then,  after  stating  the  ages  of  the  parties,  and  the  value 
of  the  property  owned  by  the  defendant  at  the  time  of  the 
commencement  of  this  action,  to  have  been  twenty  thous- 
and dollars,  and  upwards,  finds  in  addition,  ^^  that  from 
about  the  year  1858,  the  plaintiff  and  defendant  ceased  to 
cohabit  with  each  other,  although  they  resided  or  boarded 
in  the  same  house  for  several  years  thereafter ;  that  they 
both  [each]  entertain  towards  the  other  bitter  and  hostile 
feelings,  and  their  residing  in  the  same  house  would  be 
the  cause  of  unhappiness  on  the  part  of  both." 

Upon  these  facts  so  found  by  him,  he  finds  and  decides 
as  condu^ons  of  law :  Ist  That  the  plaintiff  is  not  enti- 
tled to  a  judgment  or  decree  for  separation  from  bed  and 
board  from  the  defendant  2d.  That  this  is  a  suitable  case 
for  a  judgment  or  decree  for  the  support  and  maintenance 
of  the  plaintiff  by  the  defendant  3d.  That  judgment  be 
entered  ordering  the  defendant  to  pay  the  plaintiff  fifty 
dollars  a  month  for  such  support  and  maintenance,  until 
the  further  order  of  this  court,  to  commence  with  the  time 
of  the  commencement  of  this  action,  after  deducting  the 
moneys  paid  by  him  as  alimony  under  former  Qrders  of 
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the  ooart.  4th.  That  the  defendant  pay  to  the  plaintiff 
her  costs  and  disbursements  in  this  action. 

Thereupon  judgment  was  entered,  ordering  the  payment 
by  the  defendant,  to  the  plaintiff,  of  the  sums  directed  to 
be  paid  by  that  decision  for  her  support  and  maintenance, 
and  for  her  costs  and  disbursements  in  this  action. 

The  defendant  has  excepted  to  so  much  of  the  findinga 
of  the  referee  as  finds,  that  ^^  this  is  a  suitable  and  proper 
case  for  a  judgment  or  decree  for  the  support  and  mainte- 
nance of  the  plaintiff  by  the  defendant ;"  and  also  to  his 
conclusion  and  direction  that  judgment  be  entered  order- 
ing paymenits  to  be  made  by  him  for  the  plaintiff's  sup-* 
port  and  maintenance,  and  her  costs  and  disbursements  in 
the  action,  in  accordance  with  the  said  decision. 

The  exceptions  present  the  question,  whether  it  was 
competent  for  the  referee  or  the  court,  under  section  65) 
above  quoted,  to  make  an  order  or  judgment  for  the  sup- 
port and  maintenance  of  the  plaintiff  by  her  husband, 
when  she  fiEiiled  to  establish  either  of  the  grounds  or 
causes  required  by  the  statute  to  authorize  a  judgment  for 
separation  from  bed  and  board ;  and  after  a  careful  exam- 
ination and  consideration  of  the  matter,  I  have  come  to 
the  conclusion  that  it  is  not. 

This  court  has  no  authority  to  decree  such  a  separation, 
or  to  direct  such  support  and  maintenance,  except  that 
specifically  conferred  by  the  provisions  of  the  law  above 
set  forth.  They  do  not  authorize  a  bill  or  complaint  to 
be  filed  by  a  wife  for  a  support  and  maintenance  by  her 
husband,  as  a  distinct  substantive  relief.  That  relief  can 
only  be  granted  when  a  separation  is  asked,  and  the  stat- 
ute in  terms  states  three  causes  only  for  which  such  sepa* 
ration  may  be  adjudged,  and  makes  it  necessary  for  the 
plaintiff,  in  her  complaint,  to  specify  particularly  the  na- 
ture and  circumstances  on  which  she  relies  to  establish 
the  cause  or  causes  on  which  her  claim  is  founded. . 

In  this  case  the  plaintiff  has  alleged  fiftcts  bringing  hei 
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case  within  each  of  these  three  causes,  and  the  referee  haa 
foand  that  she  has  entirely  failed  to  establish  the  first  and 
second,  and  as  to  the  third,  he  finds  that  there  has  been 
no  abandonment  of  the  plaintiff  by  the  defendant,  but 
that  he  had  refused  and  neglected  to  provide  for  her. 
Such  abandonment  and  reftisal  or  neglect  are  both  neces- 
sary to  justify  a  judgment  for  a  separation,  and  it  was 
properly  decided  that  the  plaintiff  was  not  entitled  to  Buch 
relief. 

Assuming  that  conclusion  to  be  correct,  it  appears  to 
me  that  if  such  facts  and  circumstances  only  had  been 
alleged  in  the  complaint  as  show  a  refusal  or  neglect  by 
the  defendant  to  provide  for  the  plaintiff,  but  not  suffi- 
cient to  establish  an  abandonment,  they  would  not  have 
constituted  a  cause  of  action,  and  the  complaint  would  have 
been  dismissed  on  demurrer  thereto,  upon  that  ground 

The  effect  of  the  referee's  decision  is,  however,  to  give 
the  plaintiff  relief,  after  a  trial  upon  such  facts  alone.  A 
construction  of  the  statute  that  leads  to  such  a  result,  can- 
not be  proper.  We  are  to  construe  all  of  its  provisions 
in  connection,  and  on  the  application  of  that  rule,  section 
55  (supra)  can  have  full  effect,  when  it  shall  appear  that 
one  or  more  of  the  causes  of  separation  has  been  proven, 
but  that  from  the  fact  of  condonation  or  other  matter  of 
defense,  it  would  be  improper  for  the  court  to  decree  or 
adjudge  her  such  relief,  and  yet  a  judgment  for  support 
and  maintenance  might,  in  view  of  ail  the  facts  proven,  be 
equitable  and  proper. 

The  case  of  P.  v.. P.,  (24  5iw.  Prae.  Rep.  p.  197,) 
appears  to  have  been  decided  on  that  principle,  or  at 
least  is  consistent  with  it.  That  was  an  action  for  a  lim- 
ited divorce,  and  the  learned  justice,  in  his  opinion,  states 

■ 

that  '^  the  charge  of  cruel  treatment,  and  on  which  this 
action  brought  for  separation  was  predicated,  was  fully 
made  out  by  proof  on  the  trial  of  the  cause,"  and  then, 
after  saying  that  the  defense  of  recrimination  was  not 
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established,  he  adds :  ''  The  defense  of  condooationi  I 
am  inclined  to  think,  was  made  out;"  and  he  states  his 
reasons  for  that  conclusion.  He  also,  after  referring  to 
the  history  of  the  parties,  remarks  that,  '^  as  a  man  of 
wealth,  and  having  reference  to  his  habits  and  those  of  his 
.wife,  it  may  be  added,  a  man  of  great  wealth,  he  has  not 
provided  a  suitable  and  proper  maintenance  of  the  wife 
and  her  children."  This  statement  shows  that  the  plain- 
tiff, bat  for  her  condonation  of  the  cause  of  action,  would 
have  been  entitled  to  a  judgment  of  separation,  and  that 
failing  in  obtaining  that  relief,  her  husband's  former  neg- 
lect to  provide  for  her  properly,  in  connection  with  the 
cruel  treatment,  of  which  he  was  found  guilty,  made  it  a 
proper  case  for  the  court  to  decree  a  reasonable  provision 
for  h^r  future  support  and  maintenance. 

So,  too,  if  the  55th  section  be  read  in  immediate  connec- 
tion with  the  51st,  setting  forth  the  three  causes  of  sepa- 
ration, they  may  be  construed  as  authorizing,  in  case  any 
of  these  be  established,  either  a  judgment  for  separation 
with  a  suitable  support  and  maintenance,  or  for  such  sup- 
port and  maintenance  alone,  or,  as  briefly  and  well  ex- 
pressed by  the  defendant's  counsel  in  his  points,  ^Hhe 
fact  or  facts  provided  by  the  statutes  being  found  to  exist, 
separation  may  be  decreed,  with  support,  or  a  support 
without  a  decree  of  separation." 

The  three  grounds  for  separation  above  specified,  were 
substantially  contained  and  provided  for  by  the  revised 
laws  of  1813,  (vol  2,  p.  200,  §  11,)  and  upon  either  of  them 
appearing  to  the  court,  a  decree  for  a  separation,  or  for  a 
suitable  support  and  maintenance,  might  be  made.  The 
subdivision  of  the  matters  contained  in  that  section,  by 
the  Revised  Statutes,  into  several  sections,  does  not  require 
a  different  construction  to  be  given  to  the  whole  statute 
as  an  entirety. 

The  case  of  Turrel  v.  Turrel^  (2  John.  Oh.  391,)  cited  and 
relied  on  by  the  plaintiff's  counsel  to  support  the  present 
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judgmeDty  was  under  the  statute  of  1813,  and  the  chancel- 
lor, in  making  his  decree  that  a  legacy  given  to  the  plain- 
tiff by  her  father's  will,  should  be  appropriated  to  her 
separate  maintenance  and  support,  evidently  considered  it 
to  be  necessary  to  entitle  her  to  the  relief  so  given,  that  the 
acts  alleged  as  a  sufficient  ground  for  separation  in  her  bill 
of  complaint  should  be  established.  He  says,  in  his  opin- 
ion, after  referring  to  the  acts  of  ill  usage  by  the  defendant, 
of  his  wife,  and  his  neglect  to  provide  for  her,  "  the  stat- 
ute declares  that  if  it  shall  appear  to  the  court  that  stteh  a 
charge  ag  that  contained  in  the  biU  is  trucy  it  shall  be  lawful, 
whether  the  court  shall  decree  a  separation  from  bed  and 
board  or  not,  to  make  such  order  and  decree  for  the  suit* 
able  support  and  maintenance  of  the  wife  and  her  children, 
or  any  of  them,  by  the  husband,  or  out  of  his  property,  as 
the  nature  of  the  case  and  the  circumstances  of  the  parties 
may  render  suitable  and  proper."  He  then  adds :  ^'  Under 
the  circumstances  of  this  case,  I  deem  it  just  and  proper 
that  the  legacy  given  to  the  wife  by  her  father  should  be 
appropriated  for  her  separate  maintenance  and  support" 

I  will  add  in  this  connection,  that  the  justice  making  the 
decision  in  the  case  of  P.  v.  P.  (supra,)  appears  by  the  tenor 
of  his  remarks  to  have  been  of  the  opinion  that  even  if 
acts  involving  ill  usage  are  established  so  as  to  justify  a 
separation,  yet  such  a  judgment  can  be  refused  when  the 
court  is  satisfied  that  there  is  not  any  danger  thereof  in 
the  future,  but  that  it  might  nevertheless  be  proper  to 
provide  for  a  support  and  maintenance. 

My  conclusion,  therefore,  after  a  careful  consideration 
of  the  question,  is  that  the  judgment  in  favor  of  the  plain- 
tiff should  be  reversed,  without  costs  of  the  appeal,  and 
that  a  judgment  should,  instead  thereof,  be  entered  in 
favor  of  the  defendant,  and  dismissing  the  plaintiff's  com- 
plaint, without  costs. 

[KinoB  GxNBBAL  Tbbm,  December  14,  186S.  Latt,  GHUrt,  7.  F,  BmmH 
and  Tappm,  Justioes.] 
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If  a  ferry  companyi  at  the  veiy  threshold  of  its  gate,  places  a  log,  against 
which  its  passengers  woqld  he  in  danger  of  stumbling  in  the  dark,  it  is  bound 
to  do  every  thing  in  its  power  to  guard  against  the  danger.  If  it  omits  to 
place  a  light  near  the  obstructioUi  for  the  protection  of  passengers  upon  its 
boats,  it  is  guilty  of  negligence. 

The  ordinary  rule  that  a  master  is,  in  all  .cases,  liable  for  the  negligence  of  his 
servant,  does  not,  unqualifiedly,  apply  to  ii^juries  caused  by  the  negligence 
of  a  contractor,  or  his  employees.  Yet  where  the  contractor  has  stipulated 
to  use  the  necessary  precautionary  measures  to  protect  the  public  against 
accidents,  the  owner  or  employer  is  relieved  from  responsibility. 

The  contract  between  the  owner  of  property,  and  a  contractor,  for  the  making 
of  certain  improvements  thereon,  provided  that  "  in  case  the  owner  shall  be 
held  or  made  liable  for  any  injury  arising  out  of  neglect  or  willful  default 
of  the  said  party  (the  contractor)  or  any  of  their  workmen,  the  owner  may 
deduct  any  such  amount  as  he  may  be  obliged  to  pay  on  said  account,  firom 
the  contract  price."  Seld^  that  this  provision  was  inserted,  not  to  shift  the 
responsibility  to  third  persons  on  the  contractor,. but  to  indenmify  the  owner 
for  any  damages  which  such  persons  might  recover  against  him,  on  account 
of  the  negligence  of  the  contractor. 

The  placing  a  piece  of  timber  in  the  public  street,  and  keeping  it  there,  is  the 
commission  and  continuance  of  a  nuisance,  being  an  obstruction  of  the  foil 
and  free  ei\}oyment  of  the  easement 

The  public  being  entitled  to  the  use  of  the  street  or  highway,  whoever,  without 
special  authority,  obstiiicts  it,  or  renders  its  use  hasardous,  by  doing  any 
thing  upon,  above,  or  below,  the  surface,  is  guilty  of  a  nuisance;  and  any 
one  sustaining  special  damage  from  it,  without  any  want  of  due  care  to 
avoid  injury,  has  a  remedy  against  the  person  continuing  the  nuisance. 

The  act  is  wrongful,  and  does  not  involve  a  question  of  mere  negligence. 
Consequently,  even  if  the  contract  between  the  owner  of  property  and  one 
undertaking  to  make  improvements  thereon,  contains  a  provision  that  the 
latter  shall  use  all  precautionary  measures  to  protect  the  public,  such  owner 
will  nevertheless  be  liable  for  any  damages  sustained  by  an  individual  in 
consequence  of  the  placing  and  continuance  of  a  nuisance  in  the  public 
street,  at  the  procurement  and  with  the  concurrence  of  the  owner  of  Jiie 
property. 

rpHIS  action  was  brought  to  recover  damages  for  an 
X  injury  sustained  by  the  plaintiff  in  consequence  of 
alleged  misconduct  of  the  defendants. 

The  plaintiff,  together  with  his  wife,  and  other  mem- 
bers of  his  family,  on  the  18th  of  February,  1863,  about 
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seven  o'clock  in  the  evening,  crossed  from  Brooklyn  ta 
Jfew  York  on  one  of  the  defendants'  ferry  boats.  After 
crossing,  he  passed  out  of  the  ferry-house  in  the  regular 
way  for  passengers,  to  get  to  an  omnibus  at  the  foot  of 
Pulton  street,  New  York.  The  night  being  dark,  and  no 
lamp  being  in  the  street,  or  on  the  premises  of  the  defend- 
ant, to  aflfbrd  light  to  ferry  or  other  passengers  in  that  part 
of  the  street,  the  plaintifl*  stumbled  over  a  piece  of  tim- 
ber used  to  support  a  prop  that  upheld  a  cornice  of  the 
new  ferry-house,  which  was  then  being  built  for  the  de- 
fendants. The  exact  place  of  the  accident,  and  of  the 
piece  of  timber  over  which  he  fell,  was  outside  of  the  de- 
fendants' gate  and  premises,  and  on  the  public  highway 
or  street;  but  still,  almost  adjoining  the  gate.  The  new 
ferry-house  was  being  erected  by  the  Architectural  Iron 
Works  Company,  under  a  contract  with  the  defendants, 
by  which  that  company  was  to  put  up  the  work  according 
to  specifications,  in  such  manner  as  not  to  interfere  with 
the  operation  of  the  ferry,  and  were  to  put  up  all  neces- 
sary guards,  and  to  perform  all  other  due  and  proper  acts 
and  things  for  the  safe  protection  of  persons  and  property. 
The  action  was  tried  at  the  New  York  circuit,  in  June, 
1866,  before  Justice  Grovbr  and  a  jury.  When  the 
plaintiff  rested,  the  defendant  moved  to  dismiss  the  com- 
plaint, which  motion  was  denied.  The  defendants  then 
called  and  examined  a  witness,  and  thereupon  moved  to 
dismiss  the  complaint,  which  motion  was  granted,  and  the 
plaintiff  excepted.  The  exceptions  taken  on  the  trial 
were  ordered  to  be  heard,  in  the  first  instance,  at  a  general 
term. 

• 

E.  L.  Clintony  for  the  plaintiff  L  The  evidence  proved 
beyond  all  doubt  that  the  plaintiff  was  entirely  free  from 
fault  or  negligence.  He  passed  out  of  the  ferry-house  in 
the  usual  way  to  reach  the  stages.    At  the  time  of  the 
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accident  it  was  dark.  There  was  no  light,  and  it  was 
impossible  for  the  plaintiff  to  see  the  piece  of  timber 
over  which  he  stumbled.  The  attempt  on  the  part  of 
the  defendants  to  show  there  was  a  light,  so  that  one 
woald  see  the  piece  of  timber,  signally  failed. 

IL  The  evidence  proved  that  the  defendants  were  guilty 
of  gross  negligence,  and  that  their  negligence  caused  the 
accident.  The  defendants  were  grossly  negligent  in  not 
providing  lights,  so  that  passengers  at  night,  passing  out 
of  their  ferry-house,  could  see  the  piece  of  timber  sup- 
porting the  prop  which  supported  the  cornice  of  the  ferry- 
house.  The  testimony  on  this  point  proves  gross  and 
criminal  negligence  on  the  part  of  the  defendants.  Kot  to 
provide  sufficient  lights,  by  which  persons  could  see  their 
way  out  from  the  ferry-house  to  the  street,  was  negligence 
on  the  part  of  the  defendants.  {Johiuan  v.  Hudson  B.  R.  B. 
Co.,  20  N.  T.  Sep.  65.)  In  this  case,  (pp.  73,  74,)  Denio,  J., 
says:  ''Its  determination  (the  question  of  defendants* 
negligence)  depended  on  the  view  which  should  be  taken 
of  the  tendency  of  driving  a  railroad  train  at  considerable 
speed  through  a  city  street,  not  lighted,  on  a  dark  even- 
ing, and  without  any  proper  means  of  giving  notice  to 
persons  who  might  be  upon  the  track,  and  without  any 
lamps  on  the  cars  to  enable  the  driver  to  se&  what  might 
be  upon  the  rails  before  him.  That  such  running  was  haz- 
ardouSy  in  a  high  degree,  I  cannot  doubts 

IIL  The  defendants,  as  common  carriers,  were  bound 
to  use  the  highest  degree  of  human  foresight  and  skill  to 
provide  for  the  safety  of  their  passengers,  while  only 
ordinary  prudence  is  required  of  the  passenger.  Smith,  J., 
in  WiUis  v.  Long  Island  B.  B.  Co.,  (34  N.  Y.  Bep.  679,)  in 
delivering  the  opinion  of  the  court,  says:  '^It  is  the  duty 
of  a  carrier  to  exercise  the  highest  degree  of  human  fore- 
sight and  skill  to  provide  for  the  safety  of  his  passengers." 
Emott,  J.,  in  the  saipe  case,  (82  Barb,  403,)  says :  '^  The  car- 
rier is  bound  to  the  exercise  of  all  possible  skill,  foresight 
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and  care.  The  paBsenger  is  bound  to  conduct  himself 
with  dne  and  ordinary  prudence,  such  as  a  careful  man 
would  use  under  the  circumstances."  Porter,  J.,  in  JBe- 
$iegd  v.  N.  T.  Central  R.  B.  Oo.j  <31  Haw.  Pr.  Rep.  191,) 
says :  "  The  plaintiff  owed  no  duty  to  the  defendants  be- 
yond the  exercise  of  ordinary  care.'*  The  defendants,  as 
common  carrier^,  were  bound  to  safely  land  their  passen- 
gers, so  as  to  enable  them  to  reach  the  street  without 
injury. 

rV.  The  defendants  cannot  shift  the  liability  for  injuries 
sustained  by  the  plaintiff  upon  the  Architectural  Iron 
"Works,  by  reason  of  the  fact  that  they,  under  a  written 
contract  with  the  defendants,  were  then  erecting  a  new 
ferry-house.  It  was  the  duty  of  the  defendants  to  keep 
the  access  to  and  from  their  ferry-house  free  and  clear  of 
all  obstructions,  and  well  lighted  at  night.  At  the  time 
of  the  accident  to  the  plaintiff,  the  defendants  were  in  the 
use  and  occupation  of  the  ferry-house,  in  the  prosecution 
of  their  business  as  common  carriers.  Smith,  managing 
director  of  the  Union  Ferry  Company,  testified  that  they 
used  the  ferry-house  the  same  as  usual  at  the  time  of  the 
accident.  The  defendants  were  not  only  in  the  use  and 
occupation  of  the  ferry-house,  but  they  appropriated  to 
their  almost  exclusive  use  the  sidewalk  in  front  of  it 
The  defendants  put  down  flagging  in  front  of  the  ferry- 
.house,  and  repaired  it  for  their  own  use,  whenever  it 
needed  repairing.  They  put  down  posts  for  their  own 
use  in  front  of  the  ferry-house.  Before  making  any  pro- 
gress towards  shifting  the  liability  for  accidents  from  de- 
fendants to  the  Architectural  Iron  Works,  it  must  appear : 
1.  That  the  former  contracted  with  the  latter  to  guard 
iagainst  accidents  by  using  lights  and  guards  ;  and,  2.  That 
the  defendants  had  no  control  over  the  premises,  and  were 
not  in  the  use  and  occupation  of  them  at  the  time  of  the 
accident  In  no  case  has  it  been  held  that  the  owner  can 
shift  the  liability  upon  the  contractor^  unless  the  contractor 
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has  stipulated  to  use  the  necessary  precaationary  meadares 
to  protect  the  public  against  accidents.  In  the  case  at  bar, 
the  contract  between  the  defendants  and  the  Architectural 
Iron  Works  does  not  provide  that  the  Architectural  Iron 
Works  shall,  during  the  erection  of  the  ferry-house,  provide 
lights,  barriers,  or  use  any  precautionary  measures  what- 
ever to  protect  the  public  or  the  passengers  of  the  defend- 
ants against  accidents.  The  only  provision  in  the  contract, 
relating  to  the  subject,  is  the  following:  "In  case  the 
owner  shall  be  held  or  made  liable  for  any  injury  arising 
out  of  the  neglect  or  willful  default  of  the  said  party  of 
the  second  part  [Architectural  Iron  Works]  or  any  of  their 
workmen,  the  owner  may  deduct  any  such  amount  as  he 
may  be  obliged  to  pay  on  that  account,  from  the  contract 
price.''  In  the  Ctty  of  Buffalo  v.  HaUoway,  (3  Seld.  493,) 
it  was  held  that  a  contractor  who  had  undertaken  to  cou- 
struct,  for  a  municipal  corporation,  a  sewer  in  a  public 
street,  was  not  responsible  to  it  for  damages  to  which  it 
had  been  subjected  in  consequence  of  his  leaving  the  sewer, 
during  its  construction,  exposed,  by  means  whereof  one 
passing  along  the  street  fell  in  and  was  injured,  because 
the  contract  did  not  provide  that  he  should,  by  lights, 
barriers,  or  other  precautionary  measures,  protect  the  pub- 
lic against  accidents.  In  Tiilly  v.  The  May  or  ^  (1  Kem,  432,) 
it  was  held  that  the  corporation  of  the  city  of  New  York, 
which  had  ordered  a  street  to  be  graded,  and  contracted 
with  a  person  to  do  the  grading,  was  not  liable  for  damages 
caused  by  the  negligence  of  the  workmen  employed  by 
the  contractor  in  performing  the  work.  In  this  case  it 
appeared  (p.  433)  that  the  contractor,  by  the  terms  of  the 
written  contract,  "was  bound  to  erect  a  fence  across  the 
end  of  the  work,  and,  during  the  night,  to  keep  burning 
proper  and  sufficient  lights  on  and  near  the  work,  and  to 
take  all  other  necessary  precautions  for  the  prevention  of 
accidents  or  injuries  to  person  or  property."  In  Storrs  v. 
The  City  of  Uticay  (17  If.  Y.  Rep,  104,)  it  was  alleged  that 
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the  defendants  caased  a  sewer  to  be  excavated  in  Qenesee 
street,  ^^  and  carelessly  left  and  permitted  the  excavation 
to  remain  open  in  the  night  time,  without  any  guard,  bar- 
rier  or  protection,  to  keep  travelers  from  falling  therein, 
and  without  any  lamps  or  lights  to  enable  passengers  to 
discover  the  danger,  by  reason  of  which  negligence  the 
plaintiff  drove  a  wagon  into  the  sewer,  and  was  injured." 
The  defense  was,  that "  the  work  was  excavated  by  one 
Shipman,  under  a  contract  which  contained  no  stipulation 
in  respect  to  any  precautions  for  the  safety  of  travelers.*' 
The  court  held,  that  the  defendants  were  liable  for  the 
injury  to  the  plaintiff,  and  that  they  could  not  shift  their 
liability  upon  Shipman.  The  court  below  charged,  "  That 
if,  in  the  course  of  a  public  improvement,  it  became  neces- 
sary for  the  city  corporation  to  make  an  excavation  in  a 
street,  so  as  to  render  it  unfit  or  dangerous  to  be  traveled 
upon,  it*became  the  duty  of  the  city  to  take  measures, 
either  by  lighting  the  street  or  otherwise,  to  warn  travel- 
ers of  the  danger,  and  that  this  duty  did  not  rest  upon  the 
contractor,  unless  he  had  specially  agreed  to  perform  it." 
This  charge  was  held  to  be  correct.  Upon  the  doctrine 
of  these  cases,  how  can  the  contractors,  the  Architectural 
Iron  Works,  be  held  liable,  they  never  having  contracted 
to  use  any  precautionary  measures  against  accidents  to 
travelers?  In  Congreve  v.  Smith  (18  N,  T.  Rep.  79)  the 
action  was  brought  to  recover  damages  for  injury  sustained 
by  the  plaintiff  by  the  breaking  of  a  flagstone,  forming 
part  of  the  sidewalk  adjoining  a  building  and  lot  of  the 
defendants  in  the  city  of  New  York.  The  defendants 
contracted  with  B.  and  R.  Barton  to  do  the  work.  Under 
an  employment  with  the  latter,  one  Houghey  furnished 
and  set  the  stone.  No  license  or  authority  from  the  city 
to  thus  use  and  occupy  the  sidewalk  was  proved.  The 
defense  contended  that  the  liability  for  the  injury  rested 
upon  the  builders,  and  not  on  the  owners.  The  judge 
charged  the  jury,  that  the  defendants  were  responsible  for 
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the  Bartons,  or  any  one  employed  by  them,  and  that  ^Hhe 
suit  stands  against  the  defendants  the  same  as  if  it  were 
brought  against  the  Bartons  or  Houghey/*  The  Court  of 
Appeals  held  that  this  charge  was  correct,  and  that  the 
defendants  were  responsible  for  the  injury,  and  could  not 
shift  their  liability  upon  the  contractors.  In  the  case  at 
bar,  it  nowhere  appears,  nor  was  there  any  pretense  that 
the  Union  Ferry  Company  had  any  permission  from  the 
city  to  incumber  the  sidewalk  by  the  erection  of  their  new 
ferry-house,  or  by  putting  pieces  of  timber  underneath 
props  to  support  the  cornice  of  the  building.  Strono,  J., 
at  pages  81,  82,  in  delivering  the  unanimous  opinion  of 
the  court,  says :  *^  The  area  was  under  the  surface  of  the 
public  street,  and  was  maintained  for  the  benefit  of  the 
property  of  the  defendants,  and  the  stone  was  placed  over 
it^  under  contractors  with  the  defendants,  for  the  comple- 
tion of  the  defendants'  building,  in  pursuance  of  the  con- 
tract. Ko  license  from  the  city  for  the  area  was  proved." 
{See  aUo  id.  p.  83.)  In  Creed  v.  Hartmanny  (29  N.  T.  Bep. 
591,)  it  was  held  that  persons  contracting  with  the  owner 
of  lots  to  build  a  block  of  houses  thereon,  who  make  a 
sub-contract  with  another  to  make  all  the  necessary  ex- 
cavations by  digging  the  ground,  blasting  the  rock,  &c., 
the  latter  stipulating  to  guard  against  accidents  by  proper 
precautions,  and  to  make  good  all  damages,  are  liable  for 
an  injury  by  an  individual  who  falls  into  an  excavation  in 
the  sidewalk  through  the  negligence  of  the  sub-contractor 
or  his  servants,  in  not  having  the  same  properly  protected. 
Upon  the  doctrine  of  this  case,  and  Congreve  v.  Smithy  the 
defendants,  the  Union  Ferry  Company,  would  be  liable, 
even  if  the  Architectural,  Iron  Works  had  contracted — 
which  they  did  not — ^to  use  the  precautionary  measures 
necessary  to  guard  against  accidents. 

V.  The  defendants  caused  the  injury  to  the  plaintiff  by 
their  neglect,  in  not  having  their  ferry-house,  and  the 
access  to  and  from  it,  sufiiciently  lighted.    If  the  defend- 
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ants  did  not  put  the  stick  of  timber  under  the  prop  which 
supported  the  cornice,  and  had  no  control  over  it,  they  had 
control  so  far  as  placing  lights  to  guard  against  accidents 
wastcoucerned.  The  piece  of  timber  under  the  prop  would 
have  been  harmless,  but  for  the  neglect  of  the  defendants 
in  regard  to  lights.  The  principle  underlying  all  the 
cases  in  which  liability  for  injuries  sustained  by  travelers 
has  been  shifted  from  the  owner  to  the  contractor,  is,  that 
the  owner  is  not  in  the  occupation  of  the  premises,  has 
no  control  over  them,  and  does  not  select  the  workmen — 
employees  of  the  contractor — whose  negligence  causes  the 
injury.  There  is  no  authority  which  holds  that  an  owner, 
in  the  occupation  of  prenaises,  is  not  responsible  for  in- 
juries sustained  by  those  whom  he  invites  upon  his  prem- 
ises for  purposes  of  his  own  business,  when,  by  the  exer- 
cise of  ordinary  prudence,  he  could  have  avoided  such 
injuries  by  placing  lights,  so  as  to  point  out  the  danger. 
Certainly,  a  common  carrier,  who  is  held  to  the  highest 
degree  of  vigilance  and  care,  cannot  escape  liability  for 
injuries  occurring  under  such  circumstances. 

YL  The  defendants,  in  permitting  the  piece  of  timber 
over  which  the  plaintiff  fell,  to  remain  where  it  was  used 
to  support  the  cornice  of  the  ferry-house  without  having 
proper  and  sufficient  lights  to  guard  passengers  against 
the  danger,  were  guilty  of  a  nuisance  in  obstructing  the 
highway,  and  on  that  ground  are  clearly  liable  to  the 
plaintiff  for  the  damages  sustained  by  him.  In  Dygert  v. 
JSehenck,  (23  Wend,  446,)  it  was  held  that  where  the  owner 
of  land  over  which  a  public  highway  passes,  digs  a  race- 
way across  the  road  to  conduct  water  to  his  mill,  and 
builds  a  bridge  over  the  raceway,  and  an  injury  is  sus- 
tained by  any  one  in  consequence  of  the  bridge  being  out 
of  repair,  such  owner  is  liable  in  damages  to  the  party 
aggrieved.  It  was  also  held,  in  that  case,  that  the  person 
who  thus  interfered  with  the  highway  was  Kable  if  an 
injury  occurred,  though  he  used  the  utmost  care  to  pre^ 
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vent  it^  unless  the  party  injured  was  guilty  of  gross  negUr 
genee.  In  Congreve  v.  Smith,  (18  N.  Y.  Bep.  82,)  Strong  J., 
says :  '^  The  general  doctrine  is,  that  the  public  are  enti- 
tled to  the  street  or  highway  in  the  condition  in  wJhich 
they  placed  it,  and  whoever,  without  special  authority, 
materially  obstructs  it  or  renders  its  use  hazardous  by 
doing  any  thing  upon,  above  or  below  the  surface,  is 
guilty  of  a  nuisance ;  and,  as  in  all  other  cases  of  public 
nuisance,  individuals  sustaining  special  damage  from  it, 
without  any  want  of  due  care  to  avoid  injury,  have  a 
remedy  by  action  against  the  author  or  person  continuing 
the  nuisance.  No  question  of  negligence  can  arise,  the 
act  being  wrongful/'  Harlow  v.  Humiston  (6  Ginffenj  189) 
was  an  action  for  a  nuisance  in  wrongfully  placing  logs 
and  tree  tops  in  the  highway,  by  means  of  which  the  plain- 
tiff's  horse,  being  frightened,  ran  upon  a  tree  top  and  was 
killed.  The  court  held  that  the  defendant  was  liable  for 
damages  which  resulted  from  this  obstruction  of  the  pub- 
lic highway.  Savage,  Ch.  J.,  (p.  192,)  in  delivering  the 
opinion  of  the  court,  says :  ^'  It  is  no  doubt  a  nuisance  to 
dig  a  ditch  or  lay  logs  in  the  highway ;  and  whoever  sus- 
tains an  injury  from  such  a  cause,  without  any  fault  of  his 
own,  may  maintain  an  action  against  the  author  of  it." 

VIL  Even  if  the  Architectural  Iron  Works  were  liable 
to  the  plaintiff  for  the  injuries  sustained  by  him,  the  de- 
fendants would  be  equally  liable ;  and,  in  that  evcfnt,  the 
plaintiff  can  maintain  his  action  against  both,  jointly,  or 
against  either,  separately.  (Congreve  v.  Smith,  18  JST.  T. 
Rep.  79.  Greed  v.  Hartmann,  29  id.  691.  Davenport  v. 
B'oekman,  37  id.  568.    Anderson  v.  Dickie,  1  Bob.  238.) 

B.  D.  SilUman,  for  the  defendant  I.  The  plaintiff's 
exceptions  to  the  rulings  of  the  court  admitting  evidence 
are  immaterial.  The  evidence  so  admitted  did  not  affect 
the  court  on  the  motion  to  dismiss  the  complaint  It 
could,  in  any  view,  be  objectionable  only  as  regards  the 
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jary.  As  the  case  did  not  go  to  the  jary,  the  rulings  so 
excepted  to  were  wholly  unimportant.  The  rulings  were 
correct  It  was  part  of  the  plaintiff's  case  that  it  was 
carelessness,  by  reason  of  want  of  light,  to  place  the  prop 
where  it  was.  The  testimony  tended  to  show  that  the 
interior  of  the  ferry-house  was  lighted ;  that  there  were 
windows  through  which  such  lights  shone ;  and  that,  at 
the  time,  the  defendants  conducted  their  business  just  as 
they  did  before  the  erection  of  the  new  building  was 
begun.  It  was  proper,  therefore,  to  show  what  were  such 
previous  use  and  conduct  of  the  premises  and  business, 
and  that  it  included  the  lights  testified  to  by  the  witness. 
The  question  allowed,  as  to  any  other  accident  having 
occurred  from  the  prop,  was  admissible  in  meeting  the 
testimony  of  the  plaintiff's  witness  Butler,  that  a  person 
had  fallen  over  it  at  mid-day.  It  was  further  admissible, 
as  showing  that  it  could  not  have  been  an  improper  ob- 
struction, when  25,000  to  30,000  persons  passed  it  per  diemy 
and  no  accident  had  resulted,  although  it  had  been  there 
some  seven  to  fourteen  days ;  and  it  would  be  for  the  jury 
to  say  whether  the  plaintiff's  accident,  under  such  circum- 
stances, must  not  have  resulted  from  his  own  carelessness. 

n.  The  plaintiff's  case  against  the  defendants  as  com- 
mon carriers,  entirely  fails  by  his  own  evidence  that  his 
passage  was  ended,  and  he  had  left  their  premises.  He 
says:  '^  After  leaving  the  boat,  I  passed  up  the  bridge, 
and  then  out  at  the  gate  nearest  the  ticket  office.  *  * 
I  turned  to  the  left  to  go  to  the  stage."  He  shows  that 
the  locfM  in  quo  of  his  accident  was  outside  of  the  defend- 
ants' premises  and  on  the  public  street.  He  says :  ^^  The 
whole  of  it  was  an  open  street  up  to  the  ferry-house." 
His  witnesses  testify  to  the  same  thing. 

m.  Nor  can  he  recover  on  the  ground  that  the  defend- 
ants had  erected  an  obstruction  from  which  the  injury 
resulted.     This  is  expressly  disproved. 

IV.  The  whole  work  being  done  by  the  "  Architectural 
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Iron  Works/'  under  the  contract  in  evidence,  the  defend- 
ants were  not  liahle  for  the  negligence  or  carelessness  of 
the  contractors.  The  plaintiff's  recovery,  if  he  is  entitled 
to  recover  at  all,  mast  be  against  the  contractors,  and  not 
against  the  defendants.  (Blake  v.  Ferrvsy  1  Seld.  48. 
Pack  V.  The  Mayor  ^c,,  4  id.  222.  Kelly  v.  The  Mayor 
^tf.,  1  Kern.  432.  Norton  v.  Wuwallj  26  Barb.  618.  Bm- 
edict  V.  Martin^  36  id.  288.  Overton  v.  Freeman^  8  Eng,  L. 
and  Eq.  479.)  In  Knight  v.  Fox  ^  Hendereon^  (1  Eng.  L. 
and  Eq.  477,)  a  railway  company  had  entered  into  a  con- 
tract with  A.  to  construct  a  branch  line ;  A.  contracted 
with  B.  to  erect  a  bridge,  part  of  the  work.  B.  had  a 
surveyor,  0.,  whom  he  paid  by  a  salary  of  £250  per  annum, 
to  attend  to  his  general  business ;  and  after  obtaining  the 
contract  for  the  bridge,  contracted  with  C.  to  provide  the 
necessary  scaffolding,  for  which  he  was  to  receive  £40, 
irrespective  of  his  salary ;  B.  to  furnish  the  requisite  mate- 
rials, including  lights.  One  of  the  poles  of  the  scaffold 
rested  on  a  sleeper  fixed  to  the  pavement  of  the  highway, 
and  owing  to  the  want  of  sufficient  light  to  warn  the 
passers  by,  the  plaintiff  stumbled  over  it  and  broke  her 
leg ;  subsequent  to  which  additional  lights  were  placed  on 
the ,  spot,  and  B.  paid  for  them.  Keldy  that  B.  was  not 
liable,  and  that  the  plaintiff's  remedy  lay  against  C. 

By  the  Courts  Glbree,  P.  J.  I.  Unless  the  defendant 
was  relieved  from  responsibility  by  the  contract  with  the 
Architectural  Iron  Works  Company,  assuming  for  the  pres- 
ent that  the  question  of  negligence  is  involved  in  this  case, 
I  am  inclined  to  the  opinion  that  it  was  guilty  of  negli- 
gence in  not  having  light  in  some  place  on  its  premises, 
near  enough  to  protect  passengers  coming  out  of  the  gate. 
A  light  could  have  been  placed,  without  difficulty,  on 
some  part  of  the  premises,  to  enable  passengers  to  avoid 
any  obstruction  placed  by  them  so  near  the  exit  for  pass^ 
engers,  that  without  such  a  light  ordinary  care  would 


640        CASES  IN  THE  SUPREME  COURT. 

Osborn  v.  Union  Ferry  Company. 

scarcely  enable  them  to  do  so.  If  a  ferry  company  at  the 
very  threshold  of  its  gate  places  a  log,  against  which  its 
passengers  would  be  in  danger  of  stumbling  in  the  dark, 
I  think  it  is  bound  to  do  everything  in  its  power  to  guard 
against  the  danger ;  and  the  omission  to  do  so  is  negli- 
gence. Passengers,  without  being  previously  informed  of 
it,  are  not  apt  to  suspect  such  danger,  and  passing  out 
in  the  crowd,  have  their  attention  diverted  from  the  ap- 
prehension of  it.  It  was  proven  in  the  case  before  ua 
that  the  piece  of  timber  over  which  the  plaintiff  fell 
could  not  be  seen  unless  a  person  was  expressly  looking 
to  see  it  It  was  a  dark,  misty  night,  and  there  was  no 
light  around  the'  ferry-house.  A  light,  as  I  have  already 
said,  could  have  been  placed  somewhere  on  thid  defend* 
ants'  premises,  contiguous  to  the  place  where  the  timber 
was  placed;  and  the  omission  to  do  so  was  such  negli- 
gence as  would  make  it  liable  for  damages,  to  the  plain- 
tiff, unless  it  is  relieved  from  liability  by  the  fact  that  it 
was  placed  there  by  the  Architectural  Iron  Works  Com- 
pany in  the  course  of  performing  a  contract  by  which 
they  undertook  to  erect  a  new  ferry-house  for  the  de- 
fendant. 

II.  The  recent  reports  abound  with  decisions  defining 
and  fixing  the  liability  of  persons  on  whose  premises  ac* 
cidents  occur,  while  work  was  being  performed  there 
under  a  contract  between  them  and  another  person.  Un- 
doubtedly, the  absolute  liability  of  owners  has  been  greatly 
modified.  The  ordinary  rule^  that  the  master  is,  in  all 
cases,  liable  for  the  negligence  of  his  servant,  does  not, 
unqualifiedly,  apply  to  injuries  caused  by  the  negligence 
of  a  contractor  or  his  employees.  But  I  think  the  sum 
of  all  the  recent  decisions  is,  that  where  the  contractor 
has  stipulated  to  use  the  necessary  precautionary  meas- 
ures to  protect  the  public  against  accidents,  the  -owner 
or  employer  is  relieved  from  responsibility.    {See  Oiiy  of 
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Buffalo  y.  Eolbway,  3  Stld.  493 ;  Stam  v.  (%  cf  Utiea^ 
17  -y.  r.  Rep.  104.) 

In  this  case,  the  coDtract  between  the  defendant  and 
the  Architectural  Iron  Works  Company  does  not  proyide 
for  the  use  of  any  such  precautionary  measures.  To  be 
sure,  the  contract  provides  that  '^  in  case  the  owner  shall 
be  held  or  made  liable  for  any  injury  arising  out  of  neg- 
lect or  willful  default  of  the  said  party,  (the  Ai^chitectural 
Iron  Works  Company,)  or  any  of  their  workmen,  the 
owner  may  deduct  any  such  amount  as  he  may  be  obliged 
to  pay  on  said  account  from  the  contract  price."  This 
provision  was  obviously  inserted,  not  to  shift  the  respon- 
sibility to  third  persons  on  the  contractor,  but  to  indem- 
nify the  owner  for  any  damages  which  such  persons  may 
recover  against  him,  on  account  of  the  negligence  of  the 
contractor. 

nil  But  the  question  involved  in  this  case  is  something 
more  than  a  question  of  negligence.  The  piece  of  tim- 
ber, over  which  the  plaintiff  fell,  was  placed  and  contin- 
ued in  the  public  street  at  the  procurement  and  with  the 
concurrence  of  the  defendant.  The  placing  of  it  there, 
and  keeping  it  there,  was  the  commission  and  continuance 
of  a  nuisance,  tt  was  an  obstruction  of  the  full  and  free 
enjoyment  of  the  easement.  The  public  being  entitled  to 
the  use  of  the  street  or  highway,  whoever,  without  special 
authority,  obstructs  it,  or  renders  its  use  hazardous,  by 
doing  any  thing  upon,  above  or  below  the  surface,  is 
guilty  of  a  nuisance ;  and  any  one  sustaining  special  dam- 
age from  it,  without  any  want  of  due  care  to  avoid  injury, 
has  a  remedy  against  the  person  continuing  the  nuisance. 
The  act  is  wrongful,  and  ^oes  not  involve  a  question  of 
mere  negligence ;  and  consequently,  in  the  case  before  us, 
even  if  the  contract  between  the  defendant  and  the  Arch- 
itectural Iron  Works  Company  contained  a  provision  that 
the  latter  should  use  all  precautionary  measures  to  pro- 
tect the  public,  nevertheless,  the  defendant  would  be  liable 

Vol.  Lin.  41 


642        CASSS  IN  THE  SUPBEME  COURT. 

Butt  r.  Cftmeroxi. 

for  the  damages  Bustained  by  the  plaintiff.     (See  Oongreve 
V.  Smith,  18  N.  Y.  Rep.  79 ;  Oreed  v.  Hartmann,  29  id.  591.) 
The  judgment  should  be  reversed,  and  a  new  trial 
ordered ;  costs  to  abide  the  event. 

Gso.  G.  Babnard,  J.^  concurred. 

SuTHEBLAi^D,  J.  It  was  the  duty  of  the  defendants  to 
furnish  or  keep  lights,  so  that  their  passengers  gomg  to 
and  from  the  boat  might,  with  ordinary  attention,  have 
seen  the  stick  of  timber.  I  concur  in  saying  that  there 
should  be  a  new  trial,  with  costs  to  abide  the  event. 

New  trial  granted. 

[Nbw  Tobk  Gbhbbal  Tbbii,  January  4, 1869.    CUrii^  SutherUmd  and  6^ 
0»  BartMrdf  JiutiiceB.] 


Butt  w.  Oabcbbon. 


A  cause  of  actioo  for  alleged  tortious  acts  of  the  defendant,  at  a  director  and 
president  of  a  bank  in  South  Carolina,  cannot  be  joined  in  the  same  com- 
plaint with  one  for  an  alleged  liability  of  the  defendant  as  a  stockholder 
under  a  statute  of  South  Carolina. 

Where  such  complaint  does  not  show,  or  state  ikcts  suflMent  to  show,  that  the 
plaintiff  as  a  bill  holder  was  ii^uied  or  damaged  by  the  alleged  acts  of  mal- 
feasance and  misfeasance  of  the  defendant,  as  a  director  and  as  president,  &c, 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action ;  especially 
where  it  does  not  eren  state  that  the  plaintiff  was  the  holder  of  the  bills  or 
bank  notss,  or  any  of  them,  when  the  alleged  acts  of  malfeasance  and  misfeft* 
sanoe  were  committed. 

A  count  in  a  complaint,  alleging  that  the  defendant  is  a  stockholder  in  a  bank 
located  in  South  Carolina,  (without  stating  the  amount  of  his  stock,}  and 
that  under  and  by  yirtue  of  a  law  of  that  state,  the  defendant  is  liable  to  the  i 

creditors  of  said  bank,  as  such  stockholder,  in  the  sum  of  double  the  amount 
of  his  stock,  dM2.,  does  not  state  a  valid  cause  of  action ;  the  fair  isfereiioe 
fh>m  the  complaint,  and  from  the  law  as  fiu*  as  stated,  being  that  the  liabih^ 
of  the  defendant  as  a  stockholder  can  only  be  enforced  in  the  courts  of 
South  Carolina. 
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APPEAL  by  the  defendant  from  an  order  made  at  a 
special  term,  overraling  a  demurrer  to  the  complaint 
The  plaintiff  alleged  in  his  complaint^  first:  That  under 
and  by  virtue  of  a  law  of  the  state  of  South  Carolina, 
enacted  and  of  force  on  a  date  previous  to  the  fifth  day  of 
September,  1853,  and  yet  in  force,  there  exists  a  corpora- 
tion doing  business  in  the  town  of  Chester,  in  said  named 
state,  and  known  and  incorporated  as  the  Bank  of  Chester. 
That  under  and  by  virtue  of  the  chartered  privileges  con- 
ferred by  the  statute  above  referred  to,  the  parties  con- 
cerned duly  organized  the  banking  corporation  aforesaid, 
procuring  and.  appointing  a  place  of  business,  electing  a 
board  of  directors  and  a  president  thereof,  and  by  other 
acts  signifying  and  denoting  their  acceptance  of  the  char- 
ter so  granted,  and  the  privileges  therein  and  thereby  con- 
ferred. That  in  pursuance  of  the  objects  and  purposes  so 
indicated,  the  aforesaid  Bank  of  Chester,  so  organized  and 
established,  received  deposits  of  moneys,  issued  their 
checks,  bills  of  exchange,  and  promissory  notes  payable 
on  demand,  and  did  and  performed  divers  other  transac- 
tions and  things  within  the  purview  and  purpose  of  the 
said  act  of  incorporation,  and  the  organization,  as  before 
stated,  thereunder  had.  That  on  or  before  the  fifth  day 
of  January,  1855,  the  defendant  was  duly  and  legally  . 
constituted  one  of  the  directors  of  the  said  Bank  of  Ches- 
ter, and  was  likewise,  on  or  before  the  said  fifth  day  of 
January,  1855,  duly  and  legally  constituted  the  president 
of  the  said  board  of  directors,  in  which  capacity  he  has 
since  continued  to  act,  intrusted  with  the  general  super- 
vision and  direction  of  the  affairs  of  said'  bank,  thereby 
becomingand  being  a  trustee  for  the  interest  of  the  parties 
immediately  concerned,  and  more  especially  for  the  benefit 
and  protection  of  the  lawful  creditors  of  every  kind  and 
description  of  said  bank.  That  under  the  direction  of 
the  president  and  board  of  directors,  the  said  Bank  of 
Chester  made,  or  caused  to  be  made  and  issued,  or  caused 
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to  be  iBsued  for  valuable  conflideration,  a  large  n amber  of 
its  promisBory  notes  for  circulation  as  money,  made  payable 
on  demand,  and  done  in  pursaance  of  the  chartered  privi- 
legee  aforesaid ;  and  that  said  notes  were  issued  in  sums 
of  five,  ten,  twenty,  fifty,  and  one  hundred  dollars  each, 
as  occasion  required,  and  bearing  date  on  various  days 
subsequent  to  the  said  fifth  day  of  September,  185S,  and 
before  the  bringing  of  this  suit  That  at  a  period  subse- 
quent to  the  issue  of  the  notes  aforesaid,  to  wit,  on  or 
about  the  first  day  of  January,  1862,  the  said  Bank  of 
Chests  suspended  payment  of  its  said  notes ;  and  that 
said  bank  now  continues,  and  has  since  continued,  in  a 
state  of  notorious  and  publicly  known  suspension  as  to 
the  said  issues,  and  as  to  all  others  of  the  liabilities  of  the 
said  bank.  That  the  said  Bank  of  Chester  was,  previously 
to  the  first  day  of  May,  1861,  and  for  some  time  there- 
after, in  a  good  and  solvent  condition  as  to  its  liabilities 
in  every  form,  and  especially  as  to  its  liabilities  on  its 
promissory  notes  aforesaid.  That  since  the  peviod  afore* 
said^  the  said  Bank  of  Chester  has  become  insolvent  and 
utterly  unable  to  pay  its  liabilities,  and  is  now  so  ii^solvent 
and  utterly  unable  to  pay.  That  the  plaintift'  has  at 
various  times  since  the  said  fifth  day  of  January,  1855, 
become  the  lawful  holder  and  owner,  for  valuable  con- 
sideration and  in  the  usual  course  of  business,  and  is  now 
such  lawful  holder  and  owner,  of  a  large  amount  of  the 
notes  of  the  said  Bank  of  Chester,  to  wit,  of  nine  thous- 
and six  hundred  and  thirty  dollars.  That  the  insolvency 
of  the  said  Bank  of  Chester  was  occasioned  by  numerous 
and  various  acts  of  willful  malfeasance  and  misfeasance  of 
the  defendant  aforesaid,  in  his  said  capacity  and  position 
of  president.  That  among  other  such  acts  of  willful 
malfeasance  and  misfeasance,  the  said  Bank  of  Chester 
heretofore,  to  wit,  at  various  times  since  the  said  first  day 
of  May,  1861,  under  the  order  and  direction,  or  by  the 
approval  of  the  said  defendant,  as  president  thereof,  dis- 
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posed  of  large  snms  of  the  good,  valid,  and  valuable  asseta 
of  the  said  bank  for  the  notes,  bills,  bonds,  or  other  forms 
of  credit  of  the  so-called  Confederate  States  of  America, 
in  contravention  of  public  policy  and  the  laws  and  consti- 
tution of  the  United  States,  and  in  violation  of  the  rights 
and  interest  of  the  creditors  of  said  bank.  That  further, 
among  the  acts  of  willful  malfeasance  and  misfeasance 
aforesaid,  the  said  Bank  of  Chester  heretofore,  to  wit,  at 
various  times  since  the  said  first  daj  of  May,  1861,  under 
the  order  and  direction,  or  by  the  approval  of  the  said  de- 
fendant, as  president  thereof,  incurred  heavy  liabilities  to 
third  and  outside  parties,  dealing  in  the  character  of  de* 
positors,  by  receiving  from  said  parties  or  depositors  the 
notes  and  other  forms  of  credit  of  the  so-called  Confede- 
rate States  of  America,  and  in  many  ca^es  repaying  said 
deposits  with  good,  lawful  and  valid  assets  and  claims  of 
the  said  bank.  That  among  the  acts  of  willful  malfea- 
sance and  misfeasance  aforesaid,  the  said  Bank  of  Chester 
heretofore,  to  wit,  at  various  times  since  the  said  first  day 
of  May,  1861,  under  the  order  and  direction  of  the  said 
defendant,  as  president  thereof,  or  with  his  approval,  made 
large  and  at  the  same  time  unlawful  contracts  and  agree- 
ments with  other  parties  not  known  to  the  plaintiff;  and 
that  in  many  cases  these  unlawful  Contracts  and  agree- 
ments were  settled  by  the  use  of  the  good,  valid  and  valu- 
able assets  of  said  bank,  under  the  order  and  direction  of 
the  defendant,  as  president  thereof,  ox  by  his  approval. 
That  further,  among  the  acts  of  willful  malfeasance  and 
misfeasance  aforesaid,  the  said  Bank  of  Chester  heretofore, 
to  wit,  at  various  times  since  the  said  first  day  of  May,  1861, 
under  the  order  and  direction  of  the  said  defendant,  as 
president  thereof,  or  by  his  approval,  caused  to  be  sold 
large  sums  of  the  assets  of  said  bank,  at  credit  in  the 
banks  of  New  York,  London,  Liverpool  and  elsewhere, 
taking  in  exchange  therefor  the  notes,  bonds,  or  other 
credits  of  the  so-called  Confederate  States  of  Ameilca. 
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That  farther,  amongst  the  acts  of  willful  malfeasance  and 
misfeasance  aforesaid,  the  said  Bank  of  Chester  hereto- 
fore, to  wit,  at  various  .times  since  the  said  first  day  of 
May,  1861,  under  and  by  the  order  and  direction  of  the 
said  defendant,  as  president  thereof,  or  by  his  approval, 
took  and  received  in  exchange  for  the  good  promissory 
notes,  bills  of  exchange,  and  other  forms  of  good  and 
solvent  indebtedness  to  said  bank,  in  large  sums  thereto 
due  and  payable,  the  notes  or  other  forms  of  credit  of  the 
so-called  Confederate  States  of  America,  to  the  detriment 
and  injury  of  the  b(ma  fide  creditors  of  said  bank,  and  of 
this  plaintiff  as  among  said  creditors.  That  further, 
among  the  acts  of  willful  malfeasance  and  misfeasance 
aforesaid,  the  said  Bank  of  Chester  heretofore,  to  wit,  at 
various  times  since  the  said  first  day  of  May,  1861,  under 
and  by  the  order  and  direction  of  the  said  defendant,  as 
president  thereof,  or  with  his  approval,  disposed  of  gold 
and  silver  coin,  and  other  valuable  assets  of  said  bank, 
without  receiving  therefor  good  and  valuable  consideration 
and  security,  in  contravention  of  public  policy  and  the 
laws  of  the  land,  and  in  utter  violation  of  the  rights  and 
interests  of  the  bona  fide  creditors  of  said  bank.  That 
further,  among  the  acts  of  willful  malfeasance  and  mis- 
feasance aforesaid,  the  said  defendant  heretofore,  to  wit, 
at  various  times  since  the  said  first  day  of  May,  1861, 
employed  valuable  assets  of  said  Bank  of  Chester  in. pur- 
poses of  speculation  for  his  own  individual  gain  and 
benefit,  or  permitted  to  be  so  employed  by  other  directors 
or  managers  of  said  bank,  in  the  violation  and  disregard 
of  his  obligations  and  duties  as  president  thereof  and  aa 
trustee  aforesaid,  whereby  the  said  bank  was  greatly 
damaged  and  its  valuable  assets  wasted,  to  the  detriment, 
loss  and  injury  of  the  bona  fide  creditors  of  said  bank. 
That  the  said  defendant,  at  various  times  since  the  said 
first  day  of  May,  1861,  has  done,  or  caused  to  be  done 
and  allowed,  the  various  acts  of  willful  malfeasance  and 
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misfeaaaiice  hereinbefore  recited,  and  many  others  not 
named,  in  contravention  of  public  policy  and  the  laws  of 
the  land,  and  in  utter  violation  and  disregard  of  his  duties, 
and  obligations  as  president  of  said  Bank  of  Chester,  and 
as  trustee  for  the  interest,  benefit  and  protection  of  said 
bank  and  the  creditors  thereof,  whereby  the  said  Bank  of 
Chester  has  become  totally  and  ruinously  insolvent,  its 
valuable  assets  wasted  and  destroyed,  and  the  said  bank 
thereby  rendered  unable  to  pay  its  creditors  and  the  law- 
ful demand  to  be  made  there  against 

Second.  That  the  defendant  is  a  stockholder  in  the 
said  Bank  of  Chester,  and  that  under  and  by  virtue  of  a 
law  of  the  state  of  South  Carolina  aforesaid,  the  said  de- 
fendant is  liable  to  the  creditors  of  said^  bank  as  a  stock- 
holder thereof,  in  the  sum  of  double  the  amount  of  his 
said  stock,  or  some  other  proportionate  sum«  That  the 
specific  amount  of  the  stock  so  held  by  the  said  defend- 
ant is  unknown  to  the  plaintiff;  but  that  in  such  sum  or 
amount,  whatever  it  may  be,  the  said  defendant,  by  rea- 
son of  the  matter  hereinbefore  set  forth,  and  of  his  posi- 
tion as  stockholder  aforesaid,  and  by  virtue  of  the  said 
named  law,  is  liable  to  the  plaintiff  as  creditor  of  the  said 
bank.  Wherefore,  and  by  reason  of  the  unlawful  acts 
thereinbefore  recited,  alleged  and  complained  of  against 
the  said  defendant,  and  of  others  not  therein  recited,  and 
by  reason  of  the  position  of  the  said  defendant  as  stock- 
holder aforesaid,  the  defendant  has  become  and  is  liable 
to  the  plaintiff  for  and  upon  the  notes  of  the  said  Bank 
of  Chester  now  held  by  the  plaintiff,  to  wit,  for  the  sum 
of  nine  thousand  six  hundred  and  thirty  dollars,  together 
with  the  interest  thereupon  accrued  and  to  accrue  since 
the  first  day  of  January,  1862,  the  date  of  the  suspension 
of  payment  of  the  said  bank,  as  before  set  forth.  Where- 
fore the  plaintifi'  demanded  judgment  against  the  defend- 
ant for  the  suni  of  nine  thousand  six  hundred  and  thirty 
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doIlarSf  with  interest  thereupon  from  the  said  first  day  of 
January,  1862,  together  with  the  costs  of  this  action. 

The  defendant  demurred  to  the  plaintiff's  complaint, 
and  for  causes  of  demurrer  spe<sified  the  following: 

First  That  in  the  said  complaint  s^veral  causes  of  action 
have  been  improperly  joined ;  one  being  a  cause  of  action 
on  contract,  wherein  the  defendant  is  sought  to  be  made 
indiyidually  liable  bb  a  stockholder  of  the  Bank  of  Chester, 
in  the  state  of  South  Carolina,  under  an  alleged  law  of 
the  said  State,  to  the  creditors  of  the  said  bank,,  in  the 
sum  of  double  the  amount  of  his  stock  or  seme  other 
proportionate  sum ;  and  another  being  a  cause  of  action, 
wherein  the  said  defendant  is  sought  to  be  made  liable  as 
a  director  and  president  of  the  said  bank,  for  malfeasance 
in  the  management  of  the  affairs  of  the  said  bank. 

Second.  That  the  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  cause  coming  on  ibr  trial  at  special  term,  in  its 
order,  on  the  issues  of  law  joined  by  the  demurrer,  it  was 
ordered  that  the  demurrer  be  overruled,  without  prejudice 
to  the  defendant,  to  move  within  twenty  days  to  compel 
the  plaintiff  to  elect  by  which  of  the  two  distinct  causes 
of  action  he  will  abide,  and  to  strike  out  all  not  necessary 
to  that;  with  leave  to  defendant  to  atiswer  within  ten 
days  after  the  decision  of  the  motion. 

The  defendant  appealed. 

Jo€.  H.  Duke»j  for  the  appellant 


J.  S.  Winter^  for  the  respondent 

By  the  Courts  Suthbrlakd,  J.  I  understood  the  counsel 
of  the  plaintiff  to  concede,  on  the  argument,  that  there 
was  a  misjoinder  of  causes  of  action  in  the  complaint 
There  plainly  was ;  for  the  first  cause  of  action  which  the 
complaint  undertakes  to  state  is  plainly  for  certain  alleged 
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tortious  acts,  and  the  second  is  for  an  alleged  South  Caro- 
lina statute  liability,  as  a  stockholder,  whkh  certainly  can- 
not be  viewed  as  an  action  for  a  tort 

Kor  can  it  be  said  that  the  two  pretended  causes  of 
action  arose  from  the  same  transaction  or  transactions, 
connected  with  the  subject  of  the  action. 

But  the  demurrer  for  migoinder  is  quite  immaterial 
in  this  case,  for  it  is  plain,  I  think,  that  the  second  ground 
of  demurrer-«-that  the  complaint  does  not  state  fisicts  suf*- 
£cient  to  constitute  a  cause  of  action — is  well  taken. 

The  first  count,  or  that  part  of  the  complaint  which 
undertakes  to  state  a  cause  of  action  against  the  defend- 
ant as  a  director,  and  as  president,  &c.,  more  especially  as 
president,  &c.,  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  for  the  reason,  among  others,  that  it 
does  not  show,  or  state  facts  sufficient  to  show,  that  the 
plaintiff  as  a  bill-holder  was  injured  or  damaged  by  the 
alleged  acts  of  malfeasance  and  misfeasance  of  the  defend- 
ant. The  complaint  does  not  even  state  that  the  plaintiff 
was  the  holder  of  the  bills  or  bank  notes,  or  any  of  them, 
when  the  alleged  acts  of  malfeasance  and  misfeasance 
were  committed.  From  aught  that  appears  on  the  face  of 
the  complaint,  the  plaiatiff  bought  the  bills  or  bank  notes 
of  which  he  is  the  holder,  on  speculation,  with  a  knowl- 
edge of  all  the  alleged  wrongful  acts.  Besides,  I  am  not 
prepared  to  say  that  the  plaintiff  could  bring  the  action 
against  the  defendant  without  any  presentment  of  the 
bank  bills  or  notes  for  payment 

Moreover,  I  am  not  prepared  to  say  that  the  acts  alleged 
in  the  complaint  to  be  acts  of  malfeasance  and  misfeas- 
ance, are  shown  by  the  complaint  to  be  or  to  have  been 
acts  of  malfeasance  or  misfeasance. 

It  can  hardly  be  contended  that  the  other  count  or  part 
of  the  complaint  states  a  cause  of  action.  The  South 
Carolina  law  is  not  stated  so  as  to  show  the  liability  of 
the  defendant  by  it    The  fair  inference  is  not  that  the 
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plaintiff,  as  the  holder  of  the  bank  notes  or  bills,  is  a  cred- 
itor within  the  meaning  of  the  South  Carolina  act,  as  far 
as  it  is  stated. 

The  amount  of  stock  held  by  the  defendant  is  not  stated, 
and  is  conceded  in  the  complaint  to  be  unknown ;  and  the 
fair  inference  from  the  complaint,  and  from  the  law  as  far 
as  stated,  is,  that  the  liability  of  the  defendant  as  a  stock- 
holder could  only  be  enforced  in  the  courts  of  South 
Carolina. 

The  order  appealed  from  should  be  reversed,  with  costs, 
and  there  should  be  judgment  for  the  defendant  on  the 
demurrer,  with  costs. 

[New  Tore  Gbitbbal  Tbbm,  January  4, 1869.    Cierk$,  SulktrUmd  and  Geo. 
O,  Bamatdy  Jii9iice8.] 


Faskacht  et  al.  vs.  Stbhn. 

Matter  «et  ap  as  a  iieparate  and  distinct  defense,  in  an  answer,  mnst  be  riewed 
as  a  pleading,  under  section  162  of  the  Code.  Sham  and  irrelevant  answers 
and  defenses  may  be  stricken  ont ;  but  under  this  section,  neither  an  entire 
answer  or  defense,  nor  a  part  of  an  answer  or  defense,  can  be  stricken  out 
as  rmhmdani. 

Under  section  160  of  the  Code,  irrelerant  or  redundant  matter  in  a  pleading 
may  be  stricken  ont ;  but  this  section  does  not  authoriee  an  eniirt  answer, 
or  an  entire  defense  in  an  answer,  to  be  stricken  out  as  irrelevant  or  redund- 
ant. By  irrelevant  or  redundant  matter  in  this  section,  is  meant  matter  Im- 
pertinentiy  or  unnecessarily  stated,  In  setting  forth  th$  etmet  of  aeliom  m  tho 
oompUmUj  or  ths  drfeme^  or  a  drfenoOf  in  th$  tmewer. 

Although  an  answer  or  defense  be  frvodoMy  it  does  not  follow  that  it  is,  or 
must  be,  vrrdewmt^  also. 

If  matters  set  up  in  an  answer  are  rdtnmd  to  the  cause  of  action  stated  in  (he 
complaint;  that  is,  if  they  relate  or  pertain  to  it;  they  cannot  be  deemed 
irrelevant. 

Where  an  issue  is  formed  upon  an  answer  setting  up  a  defense  equivalent  or 
amounting  to  the  plea  of  mA  tiA  reeord^  it  is  irregular  for  a  Judge  to  proceed 
at  chambers,  without  a  Jury,  to  try  that  issue  and  to  find  his  condufdona  of 
fiict  and  of  law,  and  order  Judgment  for  the  plaintiA. 
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The  issue  fonued  upon  a  plea  of  mut  tid  record  is  au  issue  of  ikct,  within  the 
provision  of  the  ReTised  Statutes  requiring  all  issu'w  of  fkct  to  be  tried  by  a 
jury,  except  in  case  of  a  reference.    (2  B,  8,  409,  ^4.) 

APPEAL  from  an  order  and  judgment  entered  at  a 
special  term. 

By  the  Courty  Sutherland,  J.  In  my  opinion,  both  the 
order  and  judgment  appealed  from,  should  be  reversed, 
but  without  costs. 

The  action  was  brought  on  a  Louisiana  judgment  The 
answer  of  the  defendant  purported  to  set  up  three  dis- 
tinct and  separate  defenses.  The  learned  judge  at  cham- 
bers, on  motion  of  the  plaintiffs,  struck  out  the  whole  of 
the  answer  setting  up,  or  undertaking  to  set  up,  the  sec- 
ond and  third  defenses,  as  ^^  redundant  and  irrelevant 
matter,"  leaving  the  first  defense  to  remain ;  and  then, 
treating  tfiat  defense  as  equivalent  or  amounting  to  the 
plea  of  nul  tiel  record^  proceeded  at  chambers,  without  a  . 
jury,  to  try  that  issue,  and  to  find  his  conclusions  of  fact 
and  of  law,  and  ordered  judgment  for  the  plaintiffs. 

Matter  set  up  as  a  separate  and  distinct  defense  in  an 
ai^swer,  must  be  viewed  as  a  pleading.  Under  section  152 
of  the  Code,  ^^  sham  and  irrelevant  answers  and  defenses" 
may  be  stricken  out,  but  under  this  section,  neither  an 
entire  answer  or  defense,  nor  a  part  of  an  answer  or  de- 
fense, can  be  stricken  out  as  redundant.  This  section  says 
nothing  about  redwndaney. 

Under  section  160  of  the  Code,  "  irrelevant  or  redund- 
ant matter  in  a  pleading''  may  be  stricken  out,  but  this 
section  does  not  authorize  an  entire  answer,  or  an  entire 
defense  in  an  answer,  to  be  stricken  out  as  irrelevant  or  ' 
redundant  By  irrelevant  or  redundant  matter^  in  thiM  sec- 
tion, is  meant  matter  impertinently  or  unnecessarily  stated, 
in  stating  the  eause  of  action  in  the  complaint^  or  the  d^enee 
or  a  defense^  in  the  asMwer. 

The  question  is,  then^  whether  the  second  and  third  de- 
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feuees  of  the  defendant's  answer  should  have  been  stricken 
ont,  under  §  152  of  the  Code,  as  irrelevant 

Now  it  appears  to  me  impossible  to  say  that  the  matters 
set  up  in  these  defenses  are  irrelevant.  They  are  certainly 
relevant  to  the  cause  of  action  stated  in  the  complaint ; 
that  is,  they  relate  or  pertain  to  it  You  might  concede 
that  defenses  were  and  are  evenfrivolou8,  but  it  would  not 
follow  that  they  are  irrelevant.  By  the  Code,  and  by  the 
dictionaries,  if  an  answer  or  defense  is  JrivolatUf  it  does 
not  follow  that  it  is,  or  must  also  be,  irrelevant 

I  think,  therefore,  that  the  order  striking  out  the  sec- 
ond and  third  defenses,  as  redundant  and  irrelevant^  was 
erroneous. 

Moreover,  I  am  of  the  opinion  that  the  trial  of  the  issae 
formed  by  the  first  defense,  which  the  learned  judge  must 
have  treated  as  being  or  as  amounting  to  the  plea  of  nul 
Uel  record^  was  irregular. 

The  Revised  Statutes  (2  R.  8.  409,  §  4)  provide  that 
*^  all  issues  of  fact,  joined  in  any  court,  proceeding  accord- 
ing to  the  course  of  common  law,  shall  be  tried  by  a  jury, 
except  where  a  reference  shall  be  ordered." 

In  Trotter  v.  MHUy  (6  Wend,  612,)  the  Supreme  Court  of 
this  state  held  that  the  issue  formed  by  the  plea  of  ntd 
tiel  record  was  an  issue  of  fact,  within  this  provision  of  the 
Bevised  Statutes,  and  was  to  be  tried  by  a  jury. 

I  cannot  discover  that  the  Code  has  changed  the  man- 
ner of  trial  of  such  an  issue  of  fact,  or  taken  away  the 
right  of  the  defendant  to  have  such  an  issue  tried  by  a 
jury.  (Codey  §  253.)  He  could  waive  his  right  of  a  trial 
by  jury,  {Oode^  §§  253,  266^)  but  I  cannot  discover  in  the 
case  any  ground  for  saying  that  he  did  waive  it  He  had 
notice  of  the  motion  to  strike  out,  and  for  judgment,  but 
I  cannot  discover  that  he  had  notice  of  the  trial 

I  do  not  think  that  the  circumstance  that  the  defendant 
excepted  to  the  finding  of  fact  and  to  the  conclusion  of  law, 
can  be  regarded  as  a  waiver  of  a  trial  by  jury,  or  as  estop- 
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ping  him  from  taking  the  ground,  on  this  appeal,  that  the 
trial  by  the  judge  at  chambers  was  irregalar. 

Besides,  if  the  order  striking  out  &c.  is  reversed,  as  I 
think  it  should  be,  the  judgment  must  fall  with  it 

Both  the  order  and  judgment  should  be  reversed,  with- 
out costs,  irrespective  of  the  question  whether  the  matters 
set  up  in  the  second  and  third  defenses,  or  either,  are  or 
are  not  a  defense  to  the  action. 

GhBO.  O.  Babkabb,  J.  dissented. 

[Nbw  Tork  Qbvbbal  Tbrm,  Janaaiy  4,  1869.    Ckrk*,  SuthirUmdukd  On, 
0,  Barnard^  Jiutices.] 


■♦•♦- 


MiLLBB  AND  CoATBS  V9.  ThB   MaYOB  &a   09'  TRB  CiTT  OV 

Nbw  Yobk. 

Upon  a  sale  of  lots  belonging  to  the  defendants,  by  the  commissioDerB  of  the 
smUng  ftmd,  in  April,  1852,  the  terms  of  sale  were — ten  per  eent  to  be  paid 
in  oaah,  with  expenses  <^  the  sale,  hnmediately  ;*  fifteen  per  cent  to  be  paid 
OB  the  Ist  of  filay,  1S62,  when  the  deed  was  to  be  detirered ;  and  the  vemaui- 
ing  seventy-five  per  cent  to  be  secured  by  bond  and  mortgage  for  five  years« 
K.  &  B.  purchased  twelve  of  the  lots,  at  said  sale,  upon  the  above  terms, 
and  paid  ten  per  cent  of  the  purchase  mopey  and  expenses  of  sale,  but  f&iled 
to  pay  the  fifteen  per  cent,  and  execute  a  mortgage  for  the  remainder  of  the 
purchase  money,  on  the  Isi  of  May.  On  the  16th  of  December,  1862,  they 
assigned  their  bid  to  the  plaintiffs  and  the  comptn^ler  of  the  city  promised 
that,  upon  payment  of  the  fifteen  per  ceut,  and  the  execution  of  a  mortgage 
for  the  baUinoe  by  the  plaintiiSt,  the  property  would  be  conveyed  to  them. 

JMf  that  the  defendants  were  bound  by  this  arrangement  between  the  plain- 
tiffin  and  the  cmnptroUer;  and  that  by  s«ch  arrangement  the  deftiult  of 
K.  d&  B.  in  not  piling  the  fifteen  per  cent  on  the  Ist  of  May,  and  giving 
their  bond  and  mortgage  for  the  remainder  of  the  purchase  money,  was 
waw9d  by  the  defendants. 

And  the  plalntifik  having,  in  reilianee  upon  Ihis  arrangement,  paid  to  K*  db  B. 
the  ten  per  cent  and  the  aootioneer's  Isee;  BM  that  they  were  eatitleKl  to  » 
specific  perfonnanee  of  the  ooutract  of  sale. 

BMf  alao,  that  a  delay  which  subsequently  took  place,  until  August,  1858» 
when  the  plaintiflk  tendered  the  amount  of  purchase  money  due,  with  inter- 
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est,  having  occarred  by  mataal  consent  of  the  plaintifih  and  the  comptroller, 
from  time  to  time,  without  any  fault  of  the  plaintifis,  the  defendants  were 
bound  by  the  action  of  the  oomptrollor,  in  the  matter  of  postponing  the  de- 
liTery  of  the  deed ;  and  that  the  statnte  of  limitations  did  not  conunenoe 
nmning  against  the  plaintiflb  until  the  refrisal  of  the  comptroller  to  deHver 
the  deed,  in  August,  1858. 

APPEAL  from  a  judgment  entered  npon  the  report  of  a 
referee. 
The  defendants,  the  corporation  of  New  York,  sold  up- 
wards of  500  lots  in  April,  1852,  at  public  auction,  amoug 
these  the  lots  involved  in  this  suit  These  lots,  twelve  in 
number,  were  bought  by  King  k  Brush,  in  the  name  of 
Brush.  Ten  per  cent  of  the  purchase  money  was  paid  on 
the  day  of  sale  by  the  purchaser,  pursuant  to  the  terms  of 
sale,  at  the  office  of  the  comptroller,  to  the  collector  of  the 
city  revenue,  who^under  the  direction  of  the  comptroller 
gave  a  written  receipt  and  memorandum  in  writing,  signed 
by  him  as  such  collector,  describiug  the  property,  and 
stating  the  consideration  of  the  purchase,  and  the  party 
purchasing.  No  deed  was  prepared  by  the  defendants, 
and  the  purchase  had  not  been  completed  up  to  December 
following,  when  the  purchaser  proposed  to  assign  his  bid 
to  the  plaintiffs.  The  plaintiffs  met  him  at  the  comp- 
troller's office,  and  the  comptroller,  in  behalf  of  the  cor- 
poration, assented  to  the  sale  and  assignment  of  the  bid, 
stating  that  ten  per  cent  had  been  paid  by  Mr.  Brush,  and 
that  if  the  plaintiffs  purchased  his  said  bid  they  would  be 
accepted  in  his  place,  and  the  deed  would  be  made  out  to 
the  plainti£b.  They  thereupon  paid  Brush  the  ten  per 
cent,  and  the  auctioneer's  fees,  and  the  comptroller  directed 
the  deed  to  be  made  out  to  them,  the  plaintiffs'  names 
being  by  the  comptroller's  directions  substituted  in  the 
books  of  the  corporation  as  the  purchasers.  The  deed 
was  thereupon  prepared  and  executed  by  the  defendants, 
under  the  direction  of  the  comptroller,  and  was  approved 
by  the  then  counsel  to  the  corporation,  Henry  E.  Daviea 
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The  plaintiffs  having  been  directed  to  call  in  a  few  days 
for  the  deed,  did  so,  and  by  mutual  consent  the  comple- 
tion of  the  purchase  was  postponed.  A  new  comptroller 
came  in,  and  the  comptroller's  office  was  moved.  In  mov* 
ing,  the  books  had  been  disarranged,  and  the  entry  of  ten 
per  cent  could  not  be  found.  The  plaintifis  called  to 
complete  the  purchase,  and  the  comptroller  requested 
them  to  wait  until  the  entry  could  be  found,  and  they  did 
80.  The  plaintiff  called  frequently ;  they  were  desirous 
of  getting  their  deed,  but  the  entry  was  not  found  in  the 
comptroller's  book  until  1858.  The  property,  meanwhile, 
had  been  taxed  to  the  plaintifis,  and  they  paid  the  taxes 
for  three  years.  This  delay  having  taken  place  at  request 
of  the  comptroller,  until  the  time  of  the  mortgage  had 
expired,  the  plaintiffs  desired  still  to  leave  part  of  the  pur- 
chase money  on  bond  and  mortgage.  The  comptroller 
expressed  himself  as  favorable  to  this,  but  doubting  his 
authority  to  take  a  mortgage,  took  the  matter  into  consid- 
eration and  finally  referred  it  to  the  commissioners  of  the 
sinking  fund,  who  took  action  in  the  matter  which  was 
not  communicated  to  the  plaintiffs  until  August,  in  that 
year,  when  the  then  comptroller,  Mr.  Flagg,  refused  to  de- 
liver the  deed.  The  plaintiffs  immediately  made  a  tender 
of  the^uU  amount  of  the  purchase  money  and  interest, 
and  demanded  the  deed,  which  was  then  executed  and  in 
the  comptroller's  hands.  The  matter  was  followed  up  by 
the  plaintiffs,  who  applied  by  mandamus  to  compel  the 
delivery  of  the  deed.  This  was  refused,  the  plaintiff  hav- 
ing a  remedy  by  suit ;  and  in  Jiily,  1864,  within  six  years 
from  the  refusal,  this  action  was  brought  to  compel  specific 
performance  by  a  conveyance  of  the  property.  On  the 
trial,  the  defendants'  counsel  moved  to  dismiss  the  com- 
plaint upon  the  following  grounds,  viz : 

Fir^t.  The  evidence  fails  to  establish  any  cause  of  action 
against  the  defendants.    If  o  claim  or  right  of  action  can 
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be  based  upon  any  agreement  upon  the  part  of  the  comp- 
troller to  extend  the  time  of  performance. 

Second,  There  was  no  tender  of  performance  at  any 
time,  nor  conid  there  have  been,  by  reason  of  the  omission 
of  King  &  Bmsh  to  pay  the  balance  of  the  purchase  money 
(or  to  give  the  mortgages  required  by  terms  of  sale.)  The 
only  tender  alleged  to  have  been  made  by  the  plaintiffi 
occurred  on  the  11th  August,  1858,  more  than  six  years 
after  the  day  upon  which  King  &  Brush  were  to  perform 
(May  1,  1852.)  The  plaintiffs  are  barred  by  the  statute 
of  limitations,  even  admitting -that  the  tender  was  a  good 
one.  This  action,  as  appears  from  the  records,  was  not 
commenced  until  twelve  years  after  the  sale,  namely, 
August  3,  1864.  Even  if  the  statute  of  limitations  is  not 
a  bar,  time  was  of  the  essence  of  the  original  contract, 
and  a  court  of  equity  will  not  decree  specific  performance 
in  favor  of  the  party  in  default,  who  has  omitted  to  do 
what  he  had  contracted  to  do. 

Third.  But  even  if  this  is  not  so,  the  court  will  refuse 
its  equitable  aid  or  interference  when  the  lapse  of  time 
and  when  the  delay  has  been  so  great  as  to  constitute 
laches  disentitling  the  parties  to  its  aid,  and  evidencing 
an  abandonment  of  the  contract,  irrespective  of  any  pecu-* 
liar  stipulation  as  to  time. 

Fourth,  It  would  be  hard  and  unjust  to  enforce  specific 
performance. 

Fifth,  The  fact  that  the  plaintiffs  gratuitously  paid  taxes 
upon  the  property  to  which  they  had  no  pretense  of  title, 
and  which  taxes  were  imposed  by  the  sovereign  power  of 
the  state,  through  the  board  of  supervisors  of  the  county, 
will  not  be  considered  as  an  estoppel  on  the  part  of  these 
defendants,  a  municipal  corporation,  no  party  thereto. 

The  referee  denied  said  motion,  and  the  defendants^ 
counsel  excepted. 

The  referee  found  the  facts  in  favor  of  the  plaintifb^ 
that  the  delay  was  by  mutual  consent,  and  not  the  fault 
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of  the  plaintifis,  and  a  decree  was  entered  for  Bpecific  per- 
formance by  the  defendants. 

Firom  this  judgment  or  decree  the  defendants  appealed. 

BicVd  0'  Gorman,  for  the  appellants.  I.  The  motion  to 
dismiss  the  complaint  should  have  been  granted.  1.  The 
only  contract,  express  or  implied,  between  Messrs.  King 
&  Brush  and  the  defendants,  was  that  upon  the  payment 
of  fifteen  per  cent  of  the  purchase  price  on  the  first  day 
of  May,  1852,  and  the  execution  and  delivery  of  a  bond 
and  mortgage  for  the  remainder,  a  conveyance  of  the 
premises  should  be  delivered.  King  &  Brush  failed  and 
neglected  to  pay  the  fifteen  per  cent,  or  to  make  the  bond 
and  mortgage,  although  it  appears  that  the  deed  was  drawn, 
executed,  and  ready  to  be  delivered.  It  is  an  elementary 
rule  that  he  who  would  enforce  specific  performance  of 
an  agreement  must  either  show  complete  performance, 
or  due  tender  of  performance  on  his  part,  having  the 
ability  to  perform.  By  their  failure  to  perform,  King  * 
Brush  were  in  default,  and  incompetent  to  enforce  specific 
performance,  and  their  assignment  to  the  plaintiffs  confers 
no  greater  rights  than  they  possessed.  2.  2To  right  of  action 
can  be  based  upon  any  alleged  agreement  subsequently 
(in  December,  1852)  made  with  the  plaintiff,  to  waive  the 
default  of  Messrs.  King  &  Brush,  and  further  extend  in- 
definitely the  time  for  the  payment  of  the  fifteen  per  cent. 
Such  an  agreement  on  the  part  of  the  comptroller  amounts 
to  a  resale  of  the  premises  to  the  plaintiffs,  and  is  entirely 
^^  ultra  vires*'  and  void.  (Fry  on  Specific  Performance^ 
216,  note  1.)  It  was  beyond  his  power  to  extend  the  time 
for  completing  the  transaction,  and  his  promise,  therefore, 
cannot  bind  the  corporation.  (People  v.  iStotUf  23  Barb. 
349.  AUemus  v.  The  May  or ,  6  JDuery  446.  McSpedon  v. 
The  Mayor y  15  Sow.  462.  Brady  v.  The  Mayor,  2  Bosw.  173. 
Farmers'  Loan  and  Trust  Go.  v.  The  Mayor,  4  id.  80.  27 
Sow.  44.)    3.   There  was  no  tender  0/  performance  at  anjf 
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time.  A  tender  of  money,  but  not  of  the  mortgages  re- 
quired by  the  terms  of  gale,  is  alleged  to  have  been  made 
on  the  fifteenth  of  August,  1858,  more  than  six  years  ^fter 
the  day  upon  which  King  &  Brush  were  to  perform  (May 
1,  1852.)  4.  The  time  of  performance  is  of  the  e99enee  of 
the  contract,  arising  under  the  terms  of  sale.  ^^  The  time 
is  originally  of  the  essence  of  the  contract,  in  the  view  of  a 
court  of  equity^  whenever  it  appears  to  have  been  part  of 
the  real  intention  of  the  parties  that  it  should  be  so,  and 
not  to  have  been  inserted  as  a  merely  formal  part  of  the 
contract."  (Fry  on  Bpeeifie  Performance^  p.  413.  JHipweU 
v.  Knightf  1  Tounge  and  CoUyery  Ex,  415.  Reed  v.  Cham" 
hersy  6  0aid  J.  490.  WelU  v.  Smith,  2  Edwards'  Ck  Rep. 
78,  offd.  I  Paige,  22.)  A  part  of  the  stipulation  was  that 
Security  for  payment  should  be  given  within  a  specified 
time,  and  the  regular  payment  of  interest  thus  assured ; 
against  the  failure  to  perform  this  act  the  plaintifi'  will 
not  be  relieved.  {Doar  v.  CUbbe,  1  Bailey* s  Ch.  R.  371.) 
5.  Even  if  tinre  was  not  originally  of  the  essence  of  the 
contract,  the  long  continued  neglect  of  the  plaintiiFs  and 
their  assignors,  to  attempt  or  ofier  performance,  consti- 
tutes laches  which  disentitles  them  to  the  aid  of  the  court 
{Fry  on  Specific  Performance,  p.  412,  sections  708,  709, 
711,  and  note  3,  p,  415 ;  also  section  732,  p,  423,  and  section 
741.  'Lloyd  v.  Gollett,  4  Bro.  C.  0.  469.  Benedict  v.  Lynch, 
1  John.  Ch.  Rep.  370.  4  Sanc^f.  374,  426.  McWUliams 
V.  Long,  32  Barb.  194)  6.  To  enforce  specific  perform- 
ance would  be  harsh  and  unjust.  (Fry  oh  Specific  Perform- 
ance, p.  181,  sec,  251.)  7.  The  statute  of  limitations  is  a 
bar  to  the  maintenance  of  the  action.  The  cause  of  action 
for  the  specific  performance  of  a  contract  to  convey  land, 
accrues  whenever  the  plaintiff  could  have  filed  a  bill  for 
the  relief  sought ;  an  equitable  action  for  specific  perform- 
ance will  lie  without  any  demand  before  the  suit ;  demand 
before  suit  brought  is  important  only  in  respect  to  the 
costs  in  the  action,  and  has  no  bearing  upon  the  rights  of 
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the  parties.  The  statute  of  limitations  against  such  an 
action,  therefore,  runs  without  reference  to  demand. 
{Bruce  v.  Ti&an,  25  N.  T,  Bep.  194.)  It  follows  that  the 
alleged  cause  of  action  accrued  May  1,  1852,  twelve  years 
before  the  action  was  commenced.  It  also  appears  that,. 
♦*  in  the  latter  part  of  1854,'*  upon  the  plaintiflfe  applying 
for  a  conveyance  of  the  property,  they  were  informed  by 
Mr.  Cady,  the  comptroller's  representative,  that  he  "  did 
not  feel  willing  to  close  the  business" — i.  «.,  he  declined  to 
deliver  the  deed — and  from  that  time  the  plaintiffs  are 
chargeable  with  notice  that  their  right  was  denied. 

n.  The  testimony  that  the  property  was  assessed  in 
the  name  of  the  plaintiflGs,  and  taxes  paid  by  them,  was 
incompetent,  and  exception  thereto  properly  iJaken.  The 
taxes  are  laid,  not  by  the  defendants  or  their  officers,  but 
by  independent  officers,  exercising  functions  conferred  by 
various  statutes,  who  are  not  controlled  by  the  defendants. 
No  estoppel  therefore  can  arise  from  their  acts. 

S.  H.  Andergoriy  for  the  respondents.  L  The  fact  of 
Bale  is  admitted,  and  no  reason  appears  in  the  case,  or  has 
been  suggested,  which  a  court  of  equity  can  regard,  why 
the  sale  made  by  the  defendants  should  be  set  aside ;  for 
such  would  be  the  effect  of  a  decision  in  favor  of  the  de- 
fendants. The  sale  was  regularly  made  at  auction ;  it  is 
not  pretended  that  the  price  was  inadequate,  nor  that 
there  was  any  fraud  in  the  transaction,  but  the  contrary 
affirmatively  appears.  The  ten  per  cent  required  by  the 
terms  of  sale,  and  the  auctioneer's  fees,  were  duly  paid, 
and  the  money  so  paid  was  deposited  in  the  city  treasury. 
Fifteen  per  cent  was  payable  on  the  first  day  of  May 
thereafter,  when  the  deeds  were  to  be  ready  for  delivery. 
It  appears  from  the  evidence  that  the  deeds  for  this  prop- 
erty were  not  ready  then,  as  Mr.  Lawrence,  the  clerk  to 
the  comptroller,  produced  the  only  deed  which  was  pre- 
pared, and  this  was  made  to  the  plaintifis,  after  the  pur- 
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chase  bid  was  assigned  to  them,  with  the  consent  of  the 
comptroller,  and  this  deed  was  acknowledged  December 
17th.  It  bears  the  approval  of  the  counsel  to  the  corpo- 
ration, Henry  E.  Davies,  and  this  approval  is  abundant 
evidence  that  neither  the  purchaser  nor  the  plaintiffs  were 
then  considered  in  default  No  charge  of  default  can  be 
made  against  the  purchaser  by  reason  of  the  non-payment 
of  the  fifteen  per  cent  on  the  first  of  May,  as  the  deed 
was  not  then  ready  for  delivery,  and  had  not  been  made 
out,  and  it  is  evident  that  time  was  not  made  the  essence 
of  the  contract.  No  suggestion  to  that  effect  was  ever 
made  by  the  defendants,  and  the  finding  of  the  referee 
that  the  delay  in  completion  of  the  purchase  was  by  mutual 
consent  of  the  plaintiffs  and  defendants^  is  abundantly  sus- 
tained by  the  proofs,  and  will  not  be  disturbed  by  this  court 

rt  is  always  sufficient,  even  for  a  party  who  has  been 
guilty  of  laches,  to  show  that  his  laches  have  arisen  from 
a  reasonable  cause,  or  have  been  acquiesced  in  by  the 
other  party.  But  no  laches  are  chargeable  when,  as  in 
this  case,  mutual  consent  is  shown.  (  WUlistan  v.  WiUiston^ 
41  Barb.  635.  Waters  v.  Travis,  9  Johns.  450,  466.  Viele 
V.  Trojf  and  Boston  B,  B.  Co.,  21  Barb,  381.  B* Arras  v. 
Keyser,  26  Penn.  249.) 

XL  The  objection  that  the  action  was  not  commenced 
within  six  years  after  cause  arose  is  untenable.  The  find- 
ing of  the  referee  is  that  the  time  for  performance  of  the 
contract  was  extended  by  mutual  consent  until  August, 
1858.  Then,  for  the  first  time,  is  a  refusal  by  either  party 
hinted  at  It  appears  from  the  proof^  that  from  that  time 
the  plaintiffs  were  engaged  in  endeavoring  to  secure  their 
rights  without  resort  to  suit,  but  suit  was  commenced  in 
July,  1864,  within  six  years  from  the  time  when  a  cause 
of  actioi\  arose  by  the  refusal  of  the  comptroller  to  deliver 
the  deed.  Until  then  the  parties  had  been  negotiating 
together,  both  recognizing  their  mutual  obligation  to  each 
other. 
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HL  The  defendants  sustain  no  injury  from  a  decree  of 
specific  performance,  while  the  refusal  to  perform  would 
work  an  injury  to  the  plaintiffs,  and  this  is  a  sufficient 
reason  in  equity  to  sustain  the  decree.  Interest,  is  paid 
the  defendants,  and  they  suffer  no  wrong  or  hardship,  as 
they  receive  full  compensation  for  the  delay.  The  plain- 
tiffs paid  their  money  in  good  faith,  the  property  was  re- 
garded as  sold)  so  much  so  that  taxes  were  assessed  upon 
these  lots,  as  they  are  not  on  corporation  property,  and 
for  several  years  such  taxes  were  paid  by  the  plaintiffs. 
These  moneys  will  be  lost  if  the  sale  is  set  aside,  and  no 
equitable  ground  has  been  suggested  for  such  action. 

By  the  Courts  Sutherland,  J.  I  find  no  reasonable 
ground  for  saying  that  the  referee's  findings  of  fact  were 
not  authorized  by  the  evidence,  or  that  his  findings  of  fact 
did  not  authorize  his  conclusion  of  law. 

If  King  &  Brush,  the  original  purchasers  at  the  auction 
'  sale,  omitted  to  tender  payment  on  the  1st  of  May,  1852, 
of  the  15  per  cent,  and  their  bond  and  mortgage  for  the 
75  per  cent  of  the  purchase  money,  their  fault  or  default 
in  not  doing  so,  must  be  deemed  to  have  been  waived  by 
the  defendants ;  for  I  cannot  doubt  that  the  defendants 
were  bound  by  the  arrangement  which  the  plaintiffs  made 
with  the  comptroller,  in  December  following,  as  to  the 
execution  and  delivery  of  the  deed  to  the  plaiutifi's  as  the 
assignees  of  King  &  Brush.  Relying  on  this  arrangement^ 
the  plaintiffs  paid  King  &  Brush  the  ten  per  cent  and  the 
auctioneer's  fees. 

The  delay  which  subsequently  took  place,  until  in  Au- 
gust, 1858,  when  the  plaintiffs  tendered  the  full  amount 
of  the  purchase  money  unpaid,  with  interest,  the  referee 
*  found  took  place  by  mutual  consent  of  the  parties,  from 
time  to  time,  and  was  not  the  fault  of  the  plaintiffs.  This 
finding  is  abundantly  supported  by  the  evidence,  if  the 
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defendants  should  be  considered  as  bound  by  tbe  action 
of  the  comptroller  or  comptrollers  in  the  matter. 

I  do  not  see  upon  what  ground  it  can  be  reasonably 
claimed  that  the  defendants  were  not  bound  by  the  action 
of  the  comptroller  or  comptrollers  in  the  matter  of  post- 
poning the  delivery  of  the  deed. 

I  think  the  statute  of  limitations  did  not  commence 
running  until  the  refusal  of  the  comptroller  to  deliver  the 
deed,  in  August,  1858. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

[New  York  Qbnbbal  Tkbx,  January  4,  1869.  CUrkCf  Sutherland  azid  Geo, 
O,  Barnard,  Jufltices.] 
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George  Seabury  and  Thomas  L.  Wing,  executors,  and  , 
Eliza  Brewer,  executrix,  &c.  vs.  Emily  H.  Brewer. 

A  testator,  by  his  will  devised  and  directed  as  follows :  "  I  wish  my  personal 
and  real  estate  to  be  appropriated  equally  to  the  benefit  of  my  wife  Emily, 
and  of  my  [two]  children,"  (naming  them.)  Held  that  the  persons  named 
took  per  eapUa^  and  not  per  etirpee,  and  therefore  each  was  entitled  to  one 
third  of  the  residue  of  the  estate  after  the  dower  interest  of  the  widow 
was  satisfied. 

THIS  is  a  controversy  submitted  without  action,  pursu- 
ant to  the  provisions  of  section  372  of  the  Code  of 
Procedure. 

James  M.  Brewer,  late  of  the  city  of  Troy,  died  on  the 
6th*day  of  January,  1869,  leaving  him  surviving  his  widow, 
the  defendant,  Emily  H.  Brewer,  his  son,  Seabury  Doane 
Brewer,  and  his  daughter,  Florence  Kipp  Brewer.  He . 
left  real  and  personal  property  to  the  amount  of  about 
$15,000.  He  also  left  a  will,  of  which  the  following  is 
a  copy : 
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'«^Troy,  June23,  1865. 

In  case  of  my  death^  I  hereby  constitute  and  appoint  the 
Rev.  Geo.  Seabury,  of  Columbus,  Ohio ;  Thomas  L.  Wing, 
of  Poughkeepsie,  New  York,  and  Eliza  3re wer,  of  Pough- 
keepsie,  New  York,  my  executors,  and  guardians  of  my 
children. 

/  toish  my  personal  and  real  estate  to  be  appropriated  equally 
to  the  benefit  of  my  wife  Emily  H.  Brewer,  and  of  my  children, 
Seabury  Doane  Brewer  and  Florence  Kipp  Brewer, 

The  following  insurances  are  on  my  life,  viz :  95000 
in  Connecticut  Life,  for  my  children ;  $5000  in  Connecti- 
cut Life,  for  my  wife ;  $5000  in  Traveler's  Life,  for  my 
children;  $1000  in  Widows  and  Orphans'  Life,  for  my 
wife. 

I  wish  the  guardians  of  my  children  to  see  that  they 
are  brought  up  in  the  Protestant  Episcpal  church,  or  in 
other  words,  the  Church  of  England ;  and  I  wish  them 
to  be  taught  to  despise  that  curse  of  our  country,  aboli- 
tionism. ' 

In  witness  whereof  I  place  may  hand  seal. 

James  M.  Bkbweb.  [l.  s.] 
Winesses : 

Zena  C.  Green,  Troy,  K  Y.        ^-  s- 

"^  $10  Btunp, 

R  P.  Watson,  Troy,  N.  Y."   eanoeJ 

The  said  will  was  admitted  to  probate  by  the  surrogate 
of  the  county  of  Rensselaer,  on  the  20th  day  of  January, 
1869,  and  letters  testamentary  were  on  the  same  day  issued 
to  the  said  George  Seabury,  Thomas  L.  Wing  and  Eliza 
Brewer,  plaintiffs  above  named,  who  duly  qualified  to  act 
as  executors  and  executrix  of  the  said  will,  and  entered 
upon  the  discharge  of  their  duties  as  such. 

B.  L.  Fursmanj  for  the  plaintifiB. 
J.  0.  Oreency  for  the  defendant. 
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Bif  the  Court,  Ingalls/ J.  The  only  question  presented 
for  consideration  arises  upon  the  following  provision  of 
said  will :  "I  wish  my  personal  and  real  estate  to  be  ap- 
propriated equally  to  the  benefit  of  my  wife,  Emily  H. 
Brewer,  and  of  my  children,  Beabury  Doane  Brewer  and 
Florence  Kipp  Brewer."  It  is  contended  by  the  counsel 
for  the  defendant,  Emily  H.  Brewer,  that  she  is  entitled, 
under  the  foregoing  provision  of  said  will,  after  her  dower 
is  assigned,  to  one  half  of  the  residue  of  the  property,  real 
and  personal,  of  her  said  husband. 

The  counsel  for  the  plaintiffs,  the  executors,  insist  that 
the  said  Emily  H.  Brewer  is  only  entitled,  after  the  assign- 
ment of  her  dower,  to  one  third  of  said  estate. 

"We  regard  the  law  too  well  settled  to  admit  of  a  reason- 
able doubt,  in  regard  to  the  construction  which  this  pro- 
vision of  said  will  should  receive,  in  determining  the  rights 
of  the  respective  parties  in  the  division  of  said  estate.  It 
is  very  clear  that  the  parties  named  take  per  capita  and 
not  per  stirpen,  and  therefore  each  is  entitle'd  to  one  third 
of  the  iresidue  of  the  estate  after  the  dower  interest  of 
the  widow,  Emily  H.  Brewer,  is  satisfied.  In  Mj/res  v. 
Myree^  (23  How.  Pr,  Rep.  410,)  Justice  Bockes,  in  a  well 
reasoned  opinion,  has  fully  and  satisfactorily  discussed  this 
question.  {See  also  Collins  v.  Soxie,  9  Paige^  89 ;  Bunner 
V.  Stormy  1  Sandf.  Ch.  358 ;  Murphy  v.'  Harvey,  4  JSdw.  Oh. 
131.)  There  is  not  an  expression  contained  in  the  will 
which  is  not  in  harmony  with  this  construction,  or  which 
indicates  that  the  testator  intended  to  make  any  other  dis- 
position of  his  property. 

Judgment  should  be  entered  declaring  the  rights  of  the 
parties  in  accordance  with  the  foregoing,  and  pursuant  to 
sections  372,  373  and  374  of  the  Code. 

[Albany  Obitbbal  Tbbm,  March  1,  1869.  MtUer,  JngaOt  and  Mofektom, 
JusUoee.] 
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ACCOUNT 

See  ExBouTOBS  abd  Admibibtbatobs, 
4,  6,  6,  7. 
Pabtbbbshif,  8. 


ACTION. 

1.  No  action  will  lie  to  recoTor  of  a 
county,  or  of  a  municipal  corpora- 
tion money  collectedi  or  recetved 
upon  or  for  a  tax  baaed  upon  an 
erroneous  asseesment.  The  Oenetee 
VaOey  Natimal  Bank  T.  I%e  Board  of 
Sypervieore  of  LivmgeUm  OomUffy    228 

2.  If  assessors  have  acquired  no  ju«> 
risdiction,  of  the  person  the  case 
of  MygaU  ▼.  The  Sipervieore  of  Ch^ 
nango  (11  N,  F.  Bep,  568)  still  gives 
an  action  against  them ;  but,  when 
they  have  such  jurisdiction,  no  suit 
can  be  maintained  against  any  person 
for  the  imposition  or  collection  of  a 
tax  erroneously  imposed.  ib 

8.  Although  the  law  is  opposed  to  cir- 
cuity of  action,  that  is,  opposed  to 
any  attempt  to  obtain  indirectly,  by 
means  of  a  subsequent  action,  a  re- 
sult which  may  be  reached  in  an 
action  already  commenced;  yet 
where  it  is  not  known,  at  the  time 
the  first  action  is  commenced,  that 
the  defendants  haye  possession  of 


other  property  of  the  plaintiff  than 
that  sought  to  be  recovered  in  that 
action,  a  second  action  may  be 
brought,  for  such  additional  prop- 
erty.   Bidey  ▼.  Sqmre,  280 

4.  Money  having  been  placed  in  the 
hands  of  aa  individual  as  a  mere  de- 
positary, for  the  use  of  another,  may 
be  recovered  by  the  latter,  whether 
it  was  pud  to  the  depositary  on  a 
legal  or  an  illegal  contract.  The 
liability  of  the  depositary  arises  upon 
the  receipt  of  the  money,  and  is  en- 
tirely separate  from,  and  independ- 
ent of,  any  illegal  contract.  Wood- 
teorth  V.  Bmmett,  861 

6.  L.  having  been  convicted  of  a  felony, 
filed  exceptions  and  sued  out  a  cer- 
tiorari, and  being  at  large  on  bail, 
he  left  the  state  and  failed  to  appear 
to  receive  sentence.  The  defendant, 
who  was  one  of  his  bail,  thereupon 
executed  a  writing  ofibring  a  reward 
of  |260  to  any  person  who  should 
take  and  safely  lodge  L.  in  the  Elmira 
jail,  and  deUvered  the  same  to  the 
'plaintiff,  who  was  sheriff  of  Che- 
mung county.  The  latter  pursued 
L.  to  Illinois,  and  there,  under  a  re^ 
quisition  from  the  governor  of  this 
state,  arrested  L.  and  lodged  him  in 
the  jail  at  Elmira.  Hdd  that  an  ac- 
tion would  lie  against  the  defendant, 
to  recover  the  reward  offered  by  him. 
V.  Pmtm,  88T 


6.  Hdd,  idtoy  that  the  fkct  that  the 
plaintiff  was  sheriff,  or  that  the  re^ 
quisition  upon  the  governor  of  Illit 
nois  described  him  as  sheriff,  added 
nothing  to  his  authority  under  the 
requisition,  and  that  he  must  be 
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deemed  to  have  made  the  arrest  As 
a  private  citizen,  merely,  and  not  as 
sheriff:  tb 

7.  And  that  the  statute  prohibiting 
sherifb  or  other  officers  to  whom 
fees  are  allowed  by  law  for  any  serv- 
ice, from  taking  or  receiving  any 
other  or  greater  fee  or  reward,  for 
services  rendered,  than  such  as  are 
allowed  by  law,  when  construed  ac- 
cording to  its  spirit  and  meaning, 
did  not  aflfect  the  plaintiff's  right  to 
recover  such  reward.  ib 

8e$  Arbitbation  afd  Award,  8. 
Dbbtob  avd  Cbbditor,  6. 
Dbcbit. 

Hubbabd  abd  Wifb,  7. 
Lbabb,  2. 

Pbomibsobt  Notes,  8. 
Bailboad  Compabibs,  4. 


ADULTERY. 
See  DxYOBOB. 

ADVERSE  POSSESSION. 
See  Gbabt. 

AFFIDAVIT. 

See  Appbal,  6. 

Pbactiob,  10, 11, 12, 18. 

AGREEMENT. 

1.  The  consignee  to  seU,  of  com  then 
on  board  a  vessel,  on  selling  10,000 
bushels  thereof  to  0.,  March  18, 1867, 
gave  a  receipt  for  the  price,  in  which 
he  agreed  to  store  the  com  free,  and 
deliver  it  in  store  free  of  all  charges 
(except  that  he  was  not  to  insure  it) 
until  the  opening  of  navigation.  On 
the  10th  of  April,  1867,  the  corn 
being  still  in  the  vessel,  G.  sold  to 
the  plaintiff^  2000  bushels  thereof 
and  received  payment  It  was  men- 
tioned in  the  biU  of  sale  "  Insurance 
7  days,"  and  that  the  plaintiffs  were 
to  "pay  insurance  after  the  18th, 
$2000."  The  com  was  at  that  time 
insured  against  loss  or  damage  on 
board  the  vessel,  to  the  amount  of 
12400,  until  May  1,  1867.  G.  on 
selling,  gave  an  order  on  the  vessel 
to  deUver  the  com  "  free  of  storage 
unUl  the  opening  of  canal  naviga- 


tion," which  order  was  accepted  by 
the  master.  On  the  19th  of  April 
the  com  was,  by  the  direction  of  the 
consignee,  and  without  notice  to  the 
plaintiflb,  transferred  to  an  elevator, 
where  it  was  destroyed  by  fire,  with- 
out any  insurance  upon  it  while 
there.  The  elevator  was  a  fit  and 
proper  place  of  storage.  Bdd  1. 
That  as  to  the  storing  of  the  com 
there  was  no  breach  of  the  agree- 
ment ;  the  agreement  not  specifying 
where  it  was  to  be  stored,  and  it 
having  been  stored  in  a  suitable 
place.  *  2.  That  as  to  the  delivery  of 
the  com,  the  accidental  destruction 
of  it  by  fire  was  a  legal  excuse  for 
its  non-deliveiy.  8.  That  it  was  not 
the  duty  of  the  defendant,  as  owner 
of  the  vessel,  to  uotify  the  plaintiffs 
of  the  intended  trantsfer  of  the  com 
to  the  elevator ;  the  custom  on  thai 
subject  not  applying  to  property 
which  has  been  stored  on  a  vessel 
through  the  winter.  4.  That  the 
rights  of  the  parties  depended  upon 
the  contract,  which  was  tio  store  free, 
and  deliver  in  store  free  of  charges, 
and  the  action  being  upon  the  con- 
tract it  could  not  be  maintained  with- 
out proving  a  breach.  Ourtu  v. 
FrmderviOe,  186 

2.  Where  one  parly  is  entitled  to  re- 
scind an  agreement,  on  account  of 
the  failure  of  the  other  party  to  per- 
form it,  he  cannot  rescind  it  in  part, 
and  affirm  it  as  to  the  residue ;  but 
must  affirm  or  disaffirm  it  entirely. 
If  he  affirms  it  in  part,  his  duty  to 
continue  its  performance  remains 
while  he  so  affirms  it,  leaving  him 
as  a  means  of  indemnity  for  Uie  de- 
fective or  imperfect  performance  of 
the  other  party,  an  action  for  dam- 
ages only,  and  not  a  diversion  of  a 
portion  of  the  consideration  agreed 
to  be  supplied  by  the  party  not  in 
fault.  Day  V.  2%e  New  York  Central 
Railroad  Company ^  260 

8.  The  plaintiff,  by  a  written  agreement 
with  the  defendant,  agreed  to  erect 
and  maintain  cattle  yards  and  pens, 
on  his  own  premises,  for  receiving, 
keeping  and  shipping  on  the  defend- 
ant's cars  such  cattle,  sheep,  swine, 
&c,  as  should  be  brought  over  the 
Gi*eat  Westem  Railway,  and  to  con- 
vey to  the  defendant  the  land  re- 
quired for  the  constraction  of  the 
necessary  railway  upon  it  for  the  con- 
venient transaction  of  that  boaineas. 
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upon  the  consideration  of  the  defend- 
ant's verbal  agreement  that  it  would 
lay  down  a  track  on  the  land  con- 
veyed, and  that  the  plaintiff  should 
permanently  have  the  transaction  of 
that  entire  business.  The  agreement 
was  substantially  perform^  by  the 
plaintiff  by  conveying  the  land  to  the 
defendant  and  the  erection  of  cattle 
yards  and  pens.  Subsequently,  the 
defendant,  on  the  ground  that  the 
plaintiff  did  not  complete  and  main- 
tain the  yards  and  pens  in  a  proper 
and  suitable  condition,  diverted  a 
portion  of  the  business  stipulated 
for,  to  yards  and  pens  erected  by 
itself,  permitting  the  plaintiff  to  re- 
ceive the  residue  of  such  business. 
Bdd  1.  That  the  defendant  could 
not,  while  it  permitted  the  plaintiff 
*x>  carry  on  the  business  in  part, 
which  it  stipulated  to  supply  him 
with,  justify  itself  in  withholding  the 
residue  from  him.  2.  That  in  doing 
that,  the  defendant  violated  the 
agreement  on  its  part,  which  jusUfled 
the  plaintiff  in  refusing  to  receive  the 
portion  he  was  still  permitted  to 
have.  8.  That  there  was,  therefore, 
a  failure  on  the  part  of  the  defend- 
ant to  perform  the  agreement  which 
constituted  the  consideration  for 
which  the  plaintiff  conveyed  the  land 
and  erected  the  cattle  yards  and 
pens*  And  such  failure  entitled  him 
to  recover  the  value  of  what  the  de- 
fendant had  received  from  him,  and 
for  which  it  had  agreed  to  supply 
him  with  the  business  specified. 
4.  Jhat  the  defendant  having  obli* 
gated  itself  to  compensate  the  plun- 
tiff  for  the  facilities  he  afforded  the 
defendant  in  the  transaction  of  its 
business  in  no  other  way  than  by 
the  business  it  agreed  to  supply  to 
him,  and  the  agreement  for  that  pur- 
pose being  void,  because  not  in 
writing,  no  action  could  be  sustained 
by  the  plaintiff  for  depriving  him  of 
that  business.  6.  Thatac^rge  by 
which  the  Jury  were  directed  that 
they  might  allow  the  plaintiff  dam^^ 
ages  for  the  diminished  value  of  the 
use  of  the  cattle  yards  and  pens,  oc- 
casioned by  the  reAisal  of  the  de- 
fendant to  perform  the  contract 
requiring  the  stock  to  be  taken  to 
them,  was  erroneous.  6.  That  the 
recovery  should  have  been  limited 
to  such  damages  as  would  compen- 
sate the  plaintiff  for  what  the  defend- 
ant had  received  from  him  under  the 
contract^  which  would  include  no 


part  of  the  losses  sustained  by  him 
on  account  of  the  defendant's  omis- 
sion to  furnish  the  business  it  agreed 
to  supply  him  with.  ib, 

4,^  Where  the  owner  of  land  agrees  to 
pay  the  occupant,  for  worldng  the 
same  on  shares,  the  value  of  a  certain 
portion  of  the  crops  and  produce, 
the  parties  are  tenants  in  common 
of  the  crops,  die.  In  such  a  case 
the  occupant  does  not  become  a  ten- 
ant, and  the  agreement  between  him 
and  the  owner  is  not  to  be  construed 
as  a  lease.     WUber  v.  Siuon,         258 

5;  Where  the  agreement  is  of  such  a 
nature  as  to  constitute  a  tenancy,  as 
distinguished  from  an  occupancy  to 
work  the  land  on  shares,  then  the 
products  become  the  property  of  the 
tenant,  and  he  can  use,  sell  or  dis- 
pose of  them  as  he  may  choose,     ib 

6.  G.  agreed  with  G.  to  work  the  dairy 
•  and  kind  of  the  latter  for  one  year, 
from  the  1st  of  March,  1866,  upon 
the  terms  mentioned  in  a  written 
agreement  between  them.  For  the 
use  of  the  farm  and  dairy  he  was  to 
deliver  to  0.  9600  lbs.  of  good 
merchantable  cheese,  made  at  a 
specified  cheese  factory.  The  agree- 
ment contained  no  words  by  which 
the  premises  and  the  cows  were 
leased  and  demised  to  G.  nor  any 
agreement  on  the  part  of  G.,  to  pay 
any  thing  for  their  use,  by  way  of 
rent,  but  began  by  declaring  that  G« 
agreed  "  to  work"  the  dairy  and  land 
of  C.  on  the  "  following  terms."  It 
then  stated  as  a  part  of  such  terms, 
that  Ck  should  furnish  good  dairy 
cows  to  the  number  of  fifty ;  that  G. 
should  work  the  land,  and  that  it 
should  be  occupied  by  the  cows. 
The  cows  were  to  be  at  the  risk  of 
G.  during  the  year,  and  if  any  of 
them  should  be  injured  or  die,  he 
was  to  pay  the  damages  occasioned 
by  such  ii^jury,  and  to  replace  such 
as  should  die.  He  was  to  work  the 
land  in  a  good,  faithful,  fiumerlike 
manner,  and  raise  all  the  grain,  grass 
and  com  that  he  could,  with  good 
faithful  tillage  of  the  land.  He  was 
to  provide  the  seed-corn  and  deliver 
half  the  crop  raised  fh>m  it  to  0. 
The  crops  were  to  be  fed  to  the  cows 
on  the  fkrm,  his  own  team  and  his 
family,  and  he  was  prohibited  from 
selling  any  part  of  the  crops  without 
C.'s  consent.   Whatever  hay  or  other 
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deemed  to  have  made  the  arrest  hs 
a  priraie  dtisen,  merely,  and  not  as 
sheriC  tb 

7.  And  that  the  statute  prohibiting 
sherifb  or  other  officers  to  whom 
fees  are  allowed  by  law  for  any  senr- 
ice,  from  taking  or  receiving  any 
other  or  greater  fee  or  reward,  for 
services  rendered,  than  snch  as  are 
allowed  by  law,  when  construed  ac- 
cording to  its  spirit  and  meaning, 
did  not  affect  the  plaintiff's  right  to 
recover  such  reward.  ib 

See  Arbitration  and  Award,  8. 

DSBTOR  AND  GrBDITOR,  6. 

Dbcbit. 

Husband  and  Wifb,  7. 
Lbasb.  2. 

Promissort  Notes,  8. 
Bailroad  Coxpanibs,  4. 


ADULTERY. 
See  DivoROB. 

ADVEBSE  POSSESSION. 
See  Grant, 

AFFIDAVIT. 

See  Appbal,  6. 

Practiob,  10, 11, 12, 18. 

AGREEMENT. 

1.  The  consignee  to  sell,  of  com  then 
on  board  a  vessel,  on  selling  10,000 
bushels  thereof  to  G.,  March  18, 1867, 
gave  a  receipt  for  the  price,  in  which 
he  agreed  to  store  the  com  free,  and 
deliver  it  in  store  free  of  all  charges 
(except  that  he  was  not  to  insure  it) 
until  the  opening  of  navigation.  On 
the  10th  of  April,  1867,  the  com 
being  still  in  the  vessel,  G.  sold  to 
the  plaintifib  2000  bushels  thereof 
and  received  payment  It  was  men- 
tioned in  the  biU  of  sale  "  Insurance 
7  days,"  and  that  the  plaintiffs  were 
to  "pay  insurance  after  the  18th, 
$2000."  The  com  was  at  that  time 
insured  against  loss  or  damage  on 
board  the  vessel,  to  the  amount  of 
$2400,  untU  May  1,  1867.  G.  on 
selling,  gave  an  order  on  the  vessel 
to  deUver  the  com  "  tree  of  storage 
until  the  opening  of  canal  naviga- 


tion," which  order  was  accepted  by 
the  master.  On  the  19th  of  April 
the  com  was,  by  the  direction  of  the 
consignee,  and  without  notice  to  the 
plaintiffs,  transferred  to  an  elevator, 
where  it  was  destroyed  by  fire,  with- 
out any  insurance  upon  it  while 
there.  The  elevator  was  a  fit  and 
proper  place  of  storage.  BHd  1. 
That  as  to  the  storing  of  the  com 
there  was  no  breach  of  the  agree- 
ment ;  the  agreement  not  specifying 
where  it  was  to  be  stored,  and  it 
having  been  stored  in  a  suitable 
place.  *  2.  That  as  to  the  delivery  of 
the  com,  the  accidental  destruction 
of  it  by  fire  was  a  legal  excuse  for 
its  non-delivery.  8.  That  it  was  not 
the  duty  of  the  defendant,  as  owner 
of  the  vessel,  to  notify  the  plaintiffs 
of  the  intended  tranafer  of  the  com 
to  the  elevator ;  the  custom  on  that 
subject  not  applying  to  property 
which  has  been  stored  on  a  vessel 
through  the  winter.  4.  That  the 
rights  of  the  parties  depended  upon 
the  contract,  which  was  to  store  free, 
and  deliver  in  store  free  of  charges, 
and  the  action  being  upon  the  con- 
tract it  could  not  be  maintained  with- 
out proving  a  breach.  Curtie  v. 
TrittderviUe,  186 

2.  Where  one  party  is  entitled  to  re- 
scind an  agreement,  on  accoimt  of 
the  failure  of  the  other  party  to  per- 
form it,  be  cannot  rescind  it  in  part, 
and  affirm  it  as  to  the  residue ;  but 
must  affirm  or  disaffirm  it  entirely. 
If  he  affirms  it  in  part,  his  duty  to 
continue  its  performance  remains 
while  he  so  affirms  it,  leaving  him 
as  a  means  of  indemnity  for  the  de- 
fective or  imperfect  performance  of 
the  other  party,  an  action  for  dam- 
ages only,  and  not  a  diversion  of  a 
portion  of  the  consideration  agreed 
to  be  supplied  by  the  party  not  in 
funlt  Ikty  V.  I%e  New  York  Central 
Railroad  dmpan^f  250 

8.  The  plaintiff,  by  a  written  agreement 
with  the  defendant,  agreed  to  erect 
and  maintain  cattle  yards  and  pens, 
on  his  own  premises,  for  receiving, 
keeping  and  shipping  on  the  defend- 
ant's cars  such  cattle,  sheep,  swine, 
&c.,  as  should  be  brought  over  the 
Great  Westem  Railway,  and  to  con- 
vey to  the  defendant  the  knd  re- 
quired for  the  construction  of  the 
necessary  railway  upon  it  for  the  con- 
venient transaction  of  that  buaineBS, 
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upon  the  consideration  of  the  defend* 
ant's  Terbal  agreement  that  it  would 
lay  down  a  track  on  the  land  con- 
veyed, and  that  the  plaintiff  should 
permanently  hare  the  transaction  of 
that  entire  business.  The  agreement 
was  substantially  perform^  by  the 
plaintiff  by  conveying  the  land  to  the 
defendant  and  the  erection  of  cattle 
yards  and  pens.  Subsequently,  the 
defendant,  on  the  ground  that  the 
plaintiff  did  not  complete  and  main- 
tain the  yards  and  pens  in  a  proper 
and  suitable  condition,  diverted  a 
portion  of  the  business  stipulated 
for,  to  yards  and  pens  erected  by 
itself,  permitting  the  plaintiff  to  re- 
ceive the  residue  of  such  business. 
BM  1.  That  the  defendant  could 
not,  while  it  permitted  the  plaintiff 
%o  carry  on  the  business  in  part, 
which  it  stipulated  to  supply  him 
with,  justify  itself  in  withholding  the 
residue  from  him.  2.  That  in  doing 
that,  the  defendant  violated  the 
agreement  on  its  part,  which  justified 
the  plaintiff  in  refusing  to  receive  the 
portion  he  was  sUU  permitted  to 
have.  8.  That  there  was,  therefore, 
a  failure  on  the  part  of  the  defend" 
ant  to  perform  the  agi-eement  which 
constituted  the  consideration  for 
which  the  plaintiff  conveyed  the  land 
and  erected  the  cattle  yards  and 
pens.  And  such  failure  entitled  him 
to  recover  the  value  of  what  the  de- 
fendant had  received  from  him,  and 
for  which  it  had  agreed  to  supply 
him  with  the  business  specified. 
4.  Jhat  the  defendant  having  obli* 
gated  itself  to  compensate  the  plain- 
tiff for  the  facilities  he  afforded  the 
defendant  in  the  transaction  of  its 
business  in  no  other  way  than  by 
the  business  it  agreed  to  supply  to 
him,  and  the  agreement  for  that  pur- 
pose being  void,  because  not  in 
writing,  no  action  could  be  sustained 
by  the  plaintiff  for  depriving  him  of 
that  business.  6.  That  a  cbirge  by 
which  the  jury  were  directed  that 
they  might  allow  the  plaintiff  dam- 
ages  for  the  diminished  value  of  the 
use  of  the  cattle  yards  and  pens,  oc- 
casioned by  the  refusal  of  the  de- 
fendant to  perform  the  contract 
requiring  the  stock  to  be  taken  to 
them,  was  erroneous.  6.  That  the 
recovery  should  have  been  limited 
to  such  damages  as  would  compen- 
sate the  plaintiff  for  what  the  defend- 
ant had  received  from  him  under  the 
contract)  which  would  include  no 


part  of  the  losses  sustained  by  him 
on  account  of  the  defendant's  omis- 
sion to  frirnish  the  business  it  agreed 
to  supply  him  with.  tft. 

4.^  Where  the  owner  of  land  agrees  to 
pay  the  occupant,  for  worldng  the 
same  on  shares,  the  value  of  a  certain 
portion  of  the  crops  and  produce, 
the  parties  are  tenants  in  common 
of  the  crops,  &c.  In  such  a  case 
the  occupant  does  not  become  a  ten- 
ant, and  the  agreement  between  him 
and  the  owner  is  not  to  be  construed 
as  a  lease.     WUber  v.  Siutm,        258 

&.  Where  the  agreement  is  of  such  a 
nature  as  to  constitute  a  tenancy,  as 
distinguished  from  an  occupancy  to 
work  the  land  on  shares,  then  the 
products  become  the  property  of  the 
tenant,  and  he  can  use,  sell  or  dia- 
pose  of  them  as  he  may  choose,     ib 

6.  Q.  agreed  with  C.  to  work  the  dairy 
•  and  land  of  the  latter  for  one  year, 
from  the  1st  of  March,  1866,  upon 
the  terms  mentioned  in  a  written 
agreement  between  them.  For  the 
use  of  the  farm  and  dairy  he  was  to 
deliver  to  €.  9600  lbs.  of  good 
merchantable  cheese,  made  at  a 
specified  cheese  &ctory.  The  agree- 
ment contained  no  words  by  which 
the  premises  and  the  cows  were 
leased  and  demised  to  0.  nor  any 
agreement  on  the  part  of  G.,  to  pay 
any  thing  for  their  use,  by  way  of 
rent,  but  began  by  declaring  that  G. 
agreed  "  to  work"  the  dairy  and  land 
of  G.  on  the  "  following  terms."  It 
then  stated  as  a  part  of  such  terms, 
that  G.  should  furnish  good  dairy 
cows  to  the  number  of  fifty ;  that  G. 
should  work  the  land,  and  that  it 
should  be  occupied  by  the  cows. 
The  cows  were  to  be  at  the  risk  of 
G.  during  the  year,  and  if  any  of 
them  should  be  injured  or  die,  he 
was  to  pay  the  damages  occasioned 
by  such  injury,  and  to  replace  such 
as  should  die.  He  was  to  work  the 
land  in  a  good,  faithful,  &rmerlike 
manner,  and  raise  all  the  grain,  grass 
and  com  that  he  could,  with  good 
ftuthful  tillage  of  the  land.  He  was 
to  provide  the  seed-corn  and  deliver 
half  the  crop  raised  fr^m  it  to  G. 
The  crops  were  to  be  fed  to  the  cows 
on  the  ikrm,  his  own  team  and  his 
family,  and  he  was  prohibited  from 
selling  any  part  of  the  crops  without 
G.'s  consent.   Whatever  hay  or  other 
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fodder  was  left  in  the  spring,  wu  to 
be  the  property  of  C,  and  if  it  fell 
abort,  during  the  winter,  C.  was  to 
supply  the  deficiency.  Edd  that  this 
was  not  an  agreement  for  the  leasing 
of  the  premises  to  G.  constituting  a 
tenancy,  but  was  an  employment  of 
the  latter  to  work  the  land  and  carry 
on  the  dairy  upon  shares.  ib 

7.  The  agreement  mentioned  the  cheese 
which  0.  was  to  recdve  as  hit  part 
of  the  cheese,  and  this  the  occupant 
agreed  to  deliver  to  him,  ftee  of 
charge,  at  whatever  place  it  should 
be  contracted  to  be  delivered  at; 
and  it  was  provided  that  C.'s  part  of 
the  cheese  should  commence  to  be 
made  the  16th  of  May,  1866 ;  that 
he  should  have  a  certain  number  of 
pounds  for  his  part ;  that  G.  should 
pay  the  cheese  factory  for  making 
C.'s  part  of  the  cheese;  and  that 
all  the  rest  of  the  cheese  and  butter 
should  be  G.'s.  Seld  that  these  stip- 
ulations, taken  together,  showed  an 
intention  on  the  part  of  the  parties 
that  the  dteese  should  be  manufac- 
tured from  the  milk  of  the  dairy,  and 
that  the  quantity  to  be  delivered  to 
0.  was  to  be  his  part  or  share  of  the 
aggregate  products.  And  that,  so 
constnied,  Uiey  harmonized  with  the 
other  provisions  and  stipulations,  in- 
dicating that  the  farm  and  dairy 
were  to  be  carried  on  by  G.  on 
shares.  ib 

8.  HMy  alaot  that  the  agreement,  by 
providing  that  G.  should  own  only 
the  residue  of  the  cheese,  in  effect 
excluded  him  firom  owning  any  part 
of  C.*B  share.  That  it  was  compe- 
tent for  the  parties  so  to  agree,  and 
they  having  done  so,  it  necessarily 
left  C.  the  owner  of  all  that  was  pro- 
duced by  the  dairy,  which  it  was  not 
provided  that  G.  should  have.        ib 

9.  iThe  plaintiff  agreed  to  keep  for  the 
defendant)  a  sow  and  six  pigs,  from 
the  26th  of  May,  to  the  1st  of  Sep- 
tember, 1866,  for  which  he  was  to 
be  paid  two  pigs  and  |6.  The  plun- 
tiff,  after  having  kept  the  animals 
some  time,  asked  the  defendant 
which  of  the  pigs  he  should  take. 
The  defendant  said  there  was  no 
choice  except  Ac,  and  that  the  plain- 
tiff might  take  which  he  had  a  mind 
to.  l^ree  or  four  weeks  after  this 
the  plaintiff,  without  notice  to  the 
defendant,  selected  two  of  the  pigs 


and  put  them  by  themselves  *  and 
the  defendant  afterwards  took  thnn 
away  without  the  plaintiff's  consent. 
Seld  that  the  plaintiff  had  no  right 
of  action  against  the  defendant  for 
the  taking  of  the  two  pigs;  as  he 
could  not,  under  the  a^re<»ment, 
claim  pay  for  the  keeping  of  the  sow 
and-  pigs,  until  the  term  for  which 
they  were  to  be  kept  had  expired, 
and  the  time  for  a  choice  of  pigs 
had  not  arrived,  when  the  action  was 
brought.  And  that  there  was  no 
such  setting  apart  of  those  two  pigs 
for  the  plaintiff,  as  amounted  to  a 
making  of  them  over,  as  so  much 
payment  in  advance.  Howe  v.  Oar- 
p&nUTf  382 

10.  The  defendant,  beinj;  the  owner  of 
a  farm,  entered  into  an  agreement 
with  the  plaintiff,  by  which  it  was 
contemplated  and  intended  that  the 
latter  should  take  and  cultivate  such 
farm,  and  receive  and  maintain  upon 
it  certain  live  stock,  for  their  joint 
and  mutual  profit  and  advantage. 
As  his  share  of  the  Joint  adventure 
the  defendant  furnished  the  farm, 
the  live  stock,  and  certain  parts  of 
the  seed  grain  and  grass  seed,  and 
the  plaintiff  was  to  supply  the  resi- 
due and  perform  the  labor,  and  de- 
vote the  care  required  for  carrying 
on  the  farm,  and  providing  for  and 
taking  care  of  the  stock  and  its  in- 
crease ;  to  deliver  to  the  defendant 
one  half  of  all  the  products  of  the 
fkrm ;  and  to  leave  upon  the  farm, 
at  the  expiration  of  his  term,  the 
same  amount  of  live  8to<^k  he  re-, 
ceived  from  the  owner;  but  there 
was  no  express  provision  made  as 
to  the  hay  which  should  be  raised  on 
the  hxm.  Meld  that  the  enterprise, 
though  not  a  partnership,  was  in  the 
nature  of  one ;  the  leading  object 
being  to  place  the  plaintiff  in  a  situ- 
ation where  he  could  work  the  fkrm 
on  shares,  and  to  secure  the  joint  ben- 
efit and  profit  of  the  parties.  That 
the  plaintiff  therefore  had  the  right 
to  feed  out  the  hay,  on  the  farm,  to 
the  stock  specified  in  the  agreement 
to  be  kept  on  the  farm  ;  and  if  there 
was  any  excess  of  hay  remaining,  * 
after  he  had  performed  all  his  obli- 
gations under  the  agreement,  it  be- 
longed to  him,  and  not  to  the  de- 
fendant   Burdiek  v.  JFiuhbmm,   897 

11.  And  the  plaintiff  having  been,  be- 
fore the  expiration  of  the  teim  dia- 
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poflaessed  by  the  defendant,  on  the 
alleged  ground  that  the  former  was, 
in  violation  of  the  agreement,  feed- 
ing liis  own  horses  on  hay  cat-upon 
the  farm ;  Bdd  that  the  defendant 
was  liable  to  the  plaintiff  for  the 
value  of  the  excess  of  hay  beyond 
what  was  required  to  feed  the  stock 
mentioned  in  the  agreement.  ib 

806  Abbitbatiov  and  Awabd. 
Dbbtob  ahd  Obbditob,  6. 
Eqxtitablb  Dbfbnsb. 
Fbaitds,  Statutb  of,  8,  6,  6. 
Pbinoipal  abd  Aobnt,  8. 


AMENDMENTS. 

1.  Independent  of  the  Code,  this  court 
has  the  power  on  motion  at  spedal 
term,  at  any  time  before  verdict,  to 
allow  amendments  to  pleadings,  by 
permitting  the  insertion  of  a  new 
cause  of  action  or  a  new  defense. 
Ford  V.  Fordt  625 

2.  But  the  power  of  the  court  to  allow 
such  an  amendment  dmrin^  tht  trial 
of  a  oame  is  quite  a  different  thing, 
ouch  a  power  did  not  exist  before 
the  Code,  nor  has  it  been  conferred 
by  that  statute,  tt  a$em$,  ib 

8.  The  court  has  no  power,  on  tAs  trial 
of  a  cause,  to  allow  the  amendment 
of  a  pleading  by  inserting  a  new 
cause  of  action,  or  a  new  defense. 
And  if  such  power  is  not  possessed 
by  the  court,  on  the  trial,  it  is  not 
possessed  by  a  referee.  If,  on  the 
trial  before  a  referee,  such  an  amend- 
ment is  desired,  it  can  only  be  ob- 
tained by  suspending  the  trial,  or 
hearing,  and  applying,  on  notice,  to 
the  special  term.  ib 

4.  After  the  trial  of  an  action  has  been 
commenced,  the  power  of  courts 
over  the  amendment  of  the  plead- 
ings is  of  a  very  limited  and  restrict- 
ed character.  But  at  any  time  before 
the  trial  has  begun,  the  pleadings 
may,  upon  special  motion,  be  changed 
and  amended,  in  all  respects.  £ijf- 
4ow  V.  Ihmn,  670 

6.  This  power  is  possessed  by  courts 
of  Justices  of  the  peace,  in  common 
with  courts  of  record.  They  may 
therefore  allow  a  plaintiff,  in  that 
stage  of  the  cause,  to  amend  his 
complaint  by  changing  it  £rom  one 


fotm  of  action  to  another;  as  from 
an  action  for  fraudulent  representa- 
tions to  an  action  for  a  breach  of 
warranty.  ib 

So$  Rbfbbbb,  1,  2,  8. 


ANSWER. 

1.  Matter  set  up  as  a  separate  and  dis- 
tinct defense,  in  an  answer,  must  be 
viewed  as  a  pleading,  under  section 
152  of  the  Code.  Sham  and  irrele- 
vant answers  and  defenses  may  be 
stricken  out;  but  under  this  section, 
neither  an  entire  answer  or  defense, 
nor  a  part  of  an  answer  or  defense, 
can  be  stricken  out  as  rodtmdani. 
FoMoekiY.Stskn,  660 

2.  Under  section  160  of  the  Code,  irrel- 
evant or  redundant  matter  in  a 
pleading  may  be  stricken  out ;  but 
this  section  does  not  authorise  an 
entire  answer,  or  an  entire  defense  in 
an  answer,  to  be  stricken  out  as  ir- 
relevant or  redundant.  By  irrele- 
yant  or  redundant  matter  in  this  sec- 
tion, is  meant  matter  impertinently 
or  unnecessarily  stated,  in  setting 
forth  the  eoMH  of  action  •»  the  eom- 
plamty  or  ths  defenee,  or  a  defeneej  in 
theanewer,  ib 

8.  Although  an  answer  or  defense  be 
fripolout,  it  does  not  follow  that  it 
is,  or  must  be,  irrelevant,  also.        ib 

4.  If  matters  set  up  in  an  answer  are 
relevant  to  the  cause  of  action  stated 
in  the  complaint ;  that  is,  if  they  re- 
late or  pertain  to  it ;  they  cannot  be 
deemed  irrelevant.  ib 


APPEAL. 

1.  An  order  of  a  county  court,  dis- 
missing an  appeal  from  a  justice's 
judgment,  on  the  ground  that  it  was 
not  brought  in  time,  is  a  final  de- 
termination of  the  rights  of  the  par- 
ties, in  the  action,  and  is  therefore 
to  be  deemed  a  judgment,  within  the 
meaning  of  section  245  of  the  Code. 
Feareon  v.  lav^oy,  407 

2.  Statutes  giving  the  right  of  appeal 
are  always  liberally  construed  in  ftu*- 
tberance  of  justice,  and  such  an  in- 
terpretation as  will  work  a  forfeiture 
of  such  right  is  not  to  be  Ikvored.  ift 
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8.  The  persoDal  notice  of  a  judgment, 
required  by  section  868  of  the  Code, 
in  order  to  limit  the  time  to  appeal, 
means  a  personal  notice  in  writing 
from  the  party  who  has  obtained  the 
judgment,  and  not  a  notice  inci- 
dentally derived  from  a  third  person, 
or  in  some  other  way.  ib 

4.  The  statute  must  be  held  to  give  the 
right  of  appeal  at  any  time  within 
twenty  days  after  the  party  shall  re- 
ceive written  notice  from  the  party 
recovering  the  judgment.  tb. 

5.  A  general  appearance  by  the  re- 
spondent, in  the  appellate  court, 
and  noticing  the  appeal  for  argu- 
ment, are  positive  acts  of  submission 
to  that  court,  and  amount  to  a  wid- 
v«r  of  the  right  to  have  the  appeal 
dismissed  on  the  ground  that  it  was 
not  made  in  time.  ib, 

6.  Objections  to  the  preliminary  affidar 
vit,  in  supplementary  proceedings, 
cannot  be  raised  on  appeal  from  the 
order  appointing  a  receiver,  where 
there  is  nothing  ui  the  papers  to 
show  that  such  objections  were 
made  before  the  county  judge,  or 
that  he  made  any  decision  relating  to 
them.  The  proper  course  is  to  move 
to  vacate  the  original  order.  Union 
Ba$tk  of  Troy  v.  Sargeant,  422 

7.  The  objection  that  the  execution 
appears  to  have  been  issued  after  the 
expiration  of  five  years  from  the  en- 
try of  the  judgment,  cannot  be 
raised  on  such  appeal.  If  the  exe- 
cution was  improperly  issued,  the 
defendant  should  have  applied  to 
the  court  to  set  it  aside  for  irregu- 
larity, ift. 

SeiCojjvsY  CousT. 

Stat  of  Pbocbbdinob. 


ARBITRATION  AND  AWARD. 

1.  Where  it  is  obvious  from  the  com- 
plaint and  the  papers  referred  to  and 
made  a  part  thereof,  in  an  action  to 
set  aside  an  award  and  for  other  re- 
lief, that  the  plaintiff  has  no  cause 
of  action,  and  no  title  to  any  portion 
of  the  relief  demanded,  unless  he 
can  succeed  in  getting  rid  of  the 
award ;  and  it  appears  plainly  that 
the  complaint  does  not  state  a  case 
for  getting  aside  the  award,  the  court 


may  properly  refuse  to  hear  the  evi- 
dence offered  and  order  the  com- 
plaint to  be  dismissed.  It  is  not 
bound,  and  cannot  be  required,  to 
try  mere  barren  issues,  which  can 
be  productive  of  no  fruit,  in  the 
end ;  and  no  exception  wiU  lie,  for 
a  refusal  to  hear  evidence  upon,  or 
to  try  such  issues.    Ftrkmt  v.  GUn^ 

842 

2.  An  award  cannot  be  impeached  ex- 
cept for  corruption,  partiality  or 
gross  misbehavior  in  the  arbitrators, 
or  for  some  palpable  mistake  of  the 
law  or  the  facts.  On  thes^  grounds 
courts  of  equity  interfere  to  set  aside 
awards,  upon  the  same  principles, 
and  for  the  same  reasons  which  jus- 
tify their  interference  in  regard  to 
other  matters,  where  there  is  no 
adequate  remedy  at  law.  Nothing 
short  of  this  will  answer  as  agromid 
of  interference,  to  set  aside  the 
determination  of  these  tribunals.    H 

m 

8.  Corruption,  partiality,  or  gross  mis- 
behavior, are  all  charges  of  a  per- 
sonal nature  against  the  arbitrator, 
and  relate  only  to  his  corrupt  inten- 
tions, or  unfair  and  improper  con- 
duct in  the  trial  and  determination 
of  the  matter  before  him.  ib 

4.  An  allegation,  in  a  complaint,  that 
an  award  "is  partial  and  unjust"  in 
certain  particulars  specified,  is  no 
charge  that  the  arbitrator  was  guilty 
of  any  intentional  partiality  or  in- 
justice in  making  it ;  nor  does  it  im- 
ply, even,  any  such  imputation  upon 
the  arbitrator.  ib 

6.  The  merits  of  an  award  cannot  be 
reinvestigated,  and  where  Uiere  is 
no  charge  of  corruption  or  miscon- 
duct in  the  arbitrators,  nothing  dehort 
the  award  can  be  pleaded  or  given 
in  evidence  to  invalidate  it,  however 
unreasonable  or  uigust  it  may  be.  ih 

6.  Where  no  mistake  of  fiict,  in  an 
award,  was  alleged  in  the  complaint, 
nor  was  it  averred,  in  terms,  that 
the  arbitrator  had  made  a  palpable 
mistake  in  any  matter  of  law ;  but 
it  was  averred  that  "  said  award  is 
contrary  to  the  lawfhl  rights  of  the 
parties  in  real  estate,"  specifying 
the  error  to  be  ii^  a  certain  holding 
of  the  arbitrator;  Hdd  that  this  was 
rather  in  the  nature  of  an  objection 
and  exception  to  an  erroneous  mling 
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or  Judgment  in  a  matter  of  legal 
construction,  than  an  allegation  of 
a  palpable  mistake  in  such  mat- 
ter. * 

7.  Mere  uneertainiff,  in  an  award,  forms 
no  proper  ground  for  the  interfer- 
ence of  a  court  of  equity,  to  set  it 
aside.  If  it  is  so  uncertain  that  it 
cannot  be  executed,  or  enforced  at 
law,  it  is  Toid,  and  no  resort  to  a 
court  of  equity  is  necessary,  either 
for  prevention  or  reliet  ib 

Ci  The  defendant,  a  corporation  formed 
under  and  pursuant  to  chapter  194 
of  the  laws  of  1846,  {Jjmcs  of  1846, 
p,  222,)  erected  a  dam  across  a  river, 
which  abutted  upon  the  lands  of 
W.,  and  not  being  able  to  obtain  by 
▼oluntary  donation  or  purchase  from 
him  the  land  and  water  privileges  it 
requii'ed,  nor  to  agree  with  him  as 
to  the  compensation  to  be  paid  him 
for  the  injury  caused  by  the  dam, 
entered  into  an  agreement  in  writ- 
ing, with  him,  by  which  the  parties, 
pursuant  to  sections  9  and  10  of  said 
act,  appointed  three  persons  impar- 
tially to  estimate  and  determine  the 
price  to  be  paid  by  the  defendant 
to  W.  for  the  said  real  estate,  and 
for  the  ii\}ury  caused  by  the  dam ; 
the  said  persons  being  declared  to 
have  all  the  powers  and  lo  be  sub- 
ject to  all  the  duties,  in  the  premises, 
which  in  and  by  said  act  were  con- 
ferred and  enjoined.  The  arbitrators 
met  and  heard  W.'s  evidence,  but 
before  the  cause  was  finally  submit- 
ted to  them,  the  defendant  served 
upon  them  and  upon  W.  notices 
under  seal,  revoking  the  powers  of 
the  arbitrators ;  whereupon  they  re- 
fused to  pass  upon  the  matters  sub- 
mitted, or  to  make  any  report.  Held 
that  the  act  of  the  defendant  in 
making  and  serving  the  notices  of 
revocation  was  a  breach  of  the  agree- 
ment to  submit;  and  that  those 
acts  having  induced  the  three  per- 
sons named  to  reftue  to  make  a 
report,  the  executor  of  W.  could 
recover  of  the  defendant  all  the 
damages  he  had  sustained  in  conse- 
quence of  such  refusal,  such  as  the 
expenses  incun^d  by  him  in  employ- 
ing counsel,  procuring  the  attend- 
ance of  witnesses,  dLc.  MiUer  v. 
TKs  Frnidrnt^  |«.  of  the  Junetim  Ca^ 
not  Co.,  590 

9.  Thei-e  is  no  valid  objection  to  re- 
guding  persons  appointed  by  parties 


pursuant  to  the  above  statute  as 
arbitrators,  although  they  are  not 
designated  in  the  act  either  as  ap- 
praisers, or  referees,  or  arbitrators ; 
and  it  seems  they  should  be  deemed 
arbitrators,  and  therefore  authorized 
to  hear  evidence.  ib 


ASSAULT  AND  BATTERY. 
8m  Eyidbncb,  1. 

HUBBAHD  AVD  WVB,  9.     , 


ASSESSORS  AND  ASSESSMENT. 

Where  assessors,  having  Jurisdiction  of 
a  bank,  and  of  the  subject  matter, 
the  description,  amount  and  value  of 
its  property  liable  to  taxation,  awess 
such  bank  at  the  full  amount  of 
its  capita],  they,  in  so  doing,  act 
within  their  Jurisdiction,  and  if  they 
err,  the  error  is  a  judicial  one,  which 
can  be  reviewed  upon  certiorari,  but 
clearly  cannot  be  reviewed  in  a  col- 
lateral suit  or  proceeding.  Tho 
Gmeaee  Valley  National  Bank  v.  The 
Board  of  Superviaor$  of  Livingtton 
County,  228 

^Action,  2. 

Tazbb  abd  Taxatiov 


ASSIGNMENT. 
8m  Judgkbnt. 


B 

BANKERS. 
5m  Pabtnbbbhip,  2. 


BANKS. 

1.  The  act  of  congress,  approved  Feb- 
ruary 25, 1863,  entitled  "  An  act  to 
provide  a  national  currency,"  does 
not  authorize  the  directors  of  a  bank 
incorporated  under  its  provisions 
and  in  conformity  with  the  act  of 
the  legislature  of  this  state,  passed 
March  9,  1865,  entitled  "An  act 
enabling  the  banks  of  this  state  to 
become  assodaUons  for  the  purpose 
of  banking,  under  the  laws  of  the 
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United  States,"  to  create,  by  a  by- 
law, a  lien  in  &Tor  of  the  bank  on 
stock  held  by  stockliolden,  for  the 
security  of  debts  due  by  them  to 
the  bank.  Bo$enbaek  t.  The  Salt 
spring  $  National  £ank,  4d6 

2.  A  by-law  declaring  that  no  trans- 
fer of  the  stock  of  the  association 
shall  be  made  without  the  consent 
of  the  board  of  directors,  by  any 
stockholder  who  shall  be  liable  to 
the  association  either  as  principal 
debtor  or  otherwise,  if  not  void 
because  it  provides  for  a  forfeiture 
of  stock,  is  void  because,  without 
express  authority,  it  attempts  to  im- 
pose a  lien  upon  ite  stock.  ib 

m 

8.  The  power  to  declare  a  lien  upon 
stocJc,  by  means  of  a  by-law,  is  not 
expressly  conferred  upon  the  na- 
tional banking  associations,  by  the 
act  of  congress ;  nor  has  it  been  in- 
cidentally or  Impliedly  conferred 
upon  them.  Tet  the  lien  may  exist, 
if  provided  for  in  the  articles  of 
association.  ib 

8t$  CoBPOBATioir  7,  8. 
Pbactios,  6,  7. 


BOUNTIES. 
8$»  Military  Bountibs. 


BROKERS. 
8ie  Pbibcipal  and  Aobrt,  1. 


c 


CARRIERS. 

1.  It  $gemt  that  the  extraordinary  lia- 
bility of  the  proprietors  of  a  steam< 
boat,  as  common  carriers  of  freight, 
ceases  when  the  goods  transported 
by  them  are  landed  on  the  wharf,  at 
the  place  of  destination,  and  are 
ready  for  delivery ;  that  thenceforth 
they  are  liable  only  for  ordinary 
care ;  and  that  the  law  does  not  re- 
quire from  that  class  of  carriers  a 
notice  to  consignees  of  the  arrival 
of  the  goods  carried.  JBfy  v.  The 
New  Hmen  SUamboat  OompoMy,    207 


2.  But  the  evidence  may  estaldiah  a 
course  of  business  between  the  par- 
ties with  respect  to  the  mode  of  de- 
livering goods,  which  will  govern 
the  liability  of  the  carriers  in  any 
particular  case.  ib 

8.  The  plaintifbhad  been  accustomed, 
for  many  years,  to  receive  goods,  at 
<New  Tork  by  the  defendant's  steam- 
boats, as  often  as  once  a  week. 
Such  boats  arrived  in  New  Tork, 
each  day,  at  steted  hours,  morning 
and  evening.  Upon  the  arrival  of 
the  boat,  each  trip,  the  goods  on 
board  were  landed  on  the  defend- 
ant's wharf,  and  placed  in  chiu^  of 
trustworthy  persons  employed  by 
them  to  take  care  of  and  deliver  the 
igoods  to  the  consignees,  and  ooUect 
the  freight,  and  the  boat  then  started 
upon  her  return  trip.  The  plainUflfo 
always  sent  their  own  carman  to  the 
wharf,  for  their  goods,  soon  after  the 
arrival  of  the  boat,  and  there  re- 
ceived them  from  the  persons  so  em- 
ployed by  the  defendants.  Htid  that 
a  delivery  of  goods  consigned  to  the 
plain  tifib,  upon  the  wharf,  in  the 
usual  way,  and  the  lapse  of  a  rea- 
sonable time  for  the  plaintiffs  to  take 
away  or  reject  the  goods  terminated 
the  extraordinary  liability  of  the  de- 
fendants as  common  carriers,  for  the 
reason  that  their  contract  had  been 
performed  by  a  carriage  of  the  goods 
safely  to  the  point  of  ultimate  desti- 
nation, and  a  deUvery  thereof  at 
the  appointed  place  of  delivery. 
That  after  those  acts,  the  defendante 
must  be  deemed  to  have  renounced 
their  liability  as  common  carriers 
and  assumed  that  of  wharfingers, 
and  they  could  be  held  liable  only 
for  actual  negligence.  ib 

4.  Accordingly, where  goods  consigned 
to  the  pl^ntifi^,  after  being  trans- 
ported from  New  Haven  to  New 
York  upon  a  boat  of  the  defendants, 
were  landed  upon  the  wharf,  at  the 
latter  place,  early  in  the  morning  of 
July  4th,  where  they  remained,  with- 
out being  called  for  by  the  plain- 
tifilfa,  until  about  two  o'clock  a.  m. 
of  July  5,  when  they  were  destroyed 
by  an  accidental  fire ;  Held  that  the 
defendants  were  not  liable  for  the 
value  of  the  goods.  A 

6.  Where  the  contract,  in  tenns,  or  as 
affected  by  the  usage  of  trade,  is  to 
deliver  the  goods  at  the  whaif,  no- 
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(ace  to  the  consignee,  of  their  anivBl, 
is  not  necessary.  It  is  not  itself 
an  act  of  delivery,  or  equivalent  or 
even  akin  to  It  It  is  a  substitnte 
for  it,  arbitrarily  created.  ib 

m 

6.  If  usage  reqnlrea  notice  to  be  given 
to  the  consignee,  the  f&ct  that  the 
store  of  the  latter  was  closed  the 
whole  of  the  day  on  which  the  goods 
arrived,  and  until  after  they  had 
been  destroyed,  will  excuse  the  car- 
riers from  giving  such  notice.  They 
are  not  lx>und  to  go  beyond  the 
usage,  and  seek  the  consignees  else- 
where than  at  their  place  of  busi- 
ness, ib 

7.  The  fttct  that  goods  arrive  on  the 
4th  of  July  is  immaterial ;  that  not 
being  a  holiday  in  any  sense  which 
afiects  an  action  brought  to  enforce 
the  liability  of  conmion  carriers  as 
such.  ib 


CASES  OVERRULED,  DISAPPROV- 
ED OR  DISTINGUISHED. 

1.  The  decision  in  Brewer  v.  Temple 
(15  Sow.  Fr,  286)  overruled.  An^ 
deraon  v.  EiU,  288 

2.  The  opinions  advanced  in  Woodruff 
V.  IHiihi»,  (18  Sow.  Pr.  164,)  that  "  a 
referee  is  no  longer  an  officer  of  the 
court;"  that  "the  court  at  special 
term  has  no  more  power  to  grant 
amendments  than  the  court  has  on 
the  trial;"  and  that  "a  referee  has 
all  the  powers  of  a  court  at  special 
term,  to  allow  amendments,"  disap- 
proved.   Ford  V.  Fordf  625 

8.  The  case  of  Alien  v.  Clark,  (11  Sow. 
Fr.  Bep.  218,)  in  which  it  is  intimated 
that  in  no  case  can  an  execution 
issue,  after  the  death  of  the  defend- 
ant therein,  without  leave  of  the 
court,  disapproved.  FUmagcm  v.  7V- 
nen,  587 

4.  The  cases  of  Sateh  ^.  Mann,  (15 
Wend.  44,)  and  Sarp  v.  Osgood,  (2 
SiUj  216,)  distinguished  from  the 
present.     Oregg  v.  Fieree,  887 


CHATTEL  MORTGAGE. 
See  Lbabb. 

Vol.  LIIL  48 


COMPLAINT. 

1.  That  a  complaint  contains  two  dis- 
tinct causes  of  action,  which  are  not 
separately  stated,  is  not  a  cause  of 
demurrer  specified  in  section  144 
of  the  Code  of  Procedure.  An  error 
or  defect  of  that  kind  is  to  be  cor- 
rected by  motion.    Jbidereonr.  SiU, 

288 

2.  A  complaint  which  states  fitcts  con- 
stituting a  cause  of  action  for  an 
assault  and  battery,  and  also  a  cause 
of  action  for  slander,  both  in  the 
same  count,  and  alleges  that  the 
plaintiff  was  greatly  iiyured  in  her 
person  and  also  in  her  character  and 
feelings,  and  claims  damages  gen- 
erally for  a  specified  sum,  is  bad  on 
demurrer.  ib 

8.  A  cause  of  action  for  alleged  tor- 
tious acts  of  the  defendant,  as  a  di- 
rector and  president  of  a  bank  in 
South  Carolina,  cannot  be  joined  in 
the  same  complaint  with  one  for  an 
alleged  liability  of  the  defendant  as 
a  stockholder  under  a  statute  of 
South  Carolina.  ButtY.  Cameron^  642 

4.  Where  such  complaint  does  not 
show,  or  state  &cts  sufficient  to  show, 
that  the  plaintiff  as  a  bill-holder  was 
injured  or  damaged  by  the  alleged 
acts  of  malfeasance  and  misfeasance 
of  the  defendant,  as  a  director  and  as 
president,  &c.,  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  ao- 
action ;  especially  where  it  does  not 
even  state  that  the  plaintiff  was  the 
holder  of  the  bills  or  bank  notes,  or 
any  of  them,  when  the  alleged  acts  of 
malfeasance  and  misfeasance  were 
committed.  ^ 

».  A  count  in  a  complaint,  alleging  that 
the  defendant  is  a  stockholder  in  a 
bank  located  in  South  Carolina, 
(without  stating  the  amount  of  his 
stock,)  and  that  under  and  by  virtue 
of  a  law  of  that  state,  the  defendant 
is  liable  to  the  creditors  of  said  bank, 
as  such  stockholder,  in  the  sum  of 
double  the  amount  of  his  stock,  dDC, 
does  not  state  a  valid  cause  of  action ; 
the  fair  inference  from  the  com- 
plamt,  and  from  the  law  as  far  as 
stated,  being  that  the  liability  of  the 
defendant  as  a  stockholder  can  only 
be  enforced  in  the  courts  of  South 
Carolina.  ib 

I    See  ABBrpRATioir  abd  Awabd,  1,  i. 
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CONDITION. 

1.  Whenever  the  leTersion  is  granted 
by  the  maker  of  a  condition  con- 
tained in  a  previoufl  grant,  the  con- 
dition ia  gone.  Tmkham  v.  Ths  ErU 
Maihoay  Compmiyy  898 

2.  Where  land  is  conveyed  as  one  piece, 
subject  to  a  condition,  the  condition 
is  entire,  and  a  breach  of  it  gives  the 
grantor  or  his  heirs  the  right  te  re- 
enter and  take  the  whole  land.  The 
land  being  a  single  parcel,  the  con- 

.  diUon  on  which  it  was  conveyed  can- 
not be  apportioned  by  the  grantor. 

ib 

8.  Where  the  grantor  in  a  conveyance 
of  land  as  one  parcel,  on  condition, 
subsequently  conveys  a  portion  of 
the  land  to  another,  the  latter  con- 
veyance, though  void  as  against  the 
previous  grantee,  is  operative  as  be- 
tween the  parties  to  it,  destroys  the 
condition  in  the  original  deed,  and 
passes  the  grantor^s  title,  or  what- 
ever other  rights  he  had  to  the  land 
embraced  in  it,  and  estops  him,  or 
his  heirs,  f^om  recovering  any  por- 
tion of  the  land  which  it  purports  to 
convey,  for  a  breach  of  the  condi- 
tion, ib 


CONSIGNOR  AND  CONSIGNEE. 

Si$  AOBBBXBHT,  1. 

Bailboad  Companies,  8. 


CONSTITUTIONAL  LAW. 

1.  After  land  taken  for  a  road  has  been 
paid  for  by  the  public,  it  cannot  be 
taken  from  the  public  and  donated 
to  the  former  owner,  without  any 
consideration  paid  therefor,  by  an 
act  of  the  legislature  purporting  to 
reduce  the  width  of  the  highway. 
Tlu  FeopU  ex  rd.  Failing  v.  The  Ooii^ 
mmiontra  of  Bighwaya  of  the  Town  of 
Felatmi,  70 

2.  When  town  authorities  have  taken 
the  land  of  an  individual  for  the 
purposes  of  a  public  highway,  and 
have  paid  the  proprietor  therefor, 
the  right  to  the  easement  becomes 
a  vested  right  in  the  public ;  and  the 
public  having  received  the  land,  and 
the  proprietor  the  compensation,  it 
beoomM  »  fixed  contract  between 


them,  and  the  provision  of  the  con- 
stitution of  the  United  States,  de- 
claring *'that  no  state  shall  pass 
any  law  impairing  the  obligation  of 
contracts  "  applies.  ib 

8.  Where  the  object  and  subject  of  an 
act  of  the  legislature  was  to  author- 
ize and  direct  the  commissioners  of 
highways  of  a  specified  town  to  re- 
duce a  road  then  of  the  width  of  four 
rods,  and  for  the  distance  of  one 
mile,  to  the  width  of  three  rods ;  and 
the  titie  of  the  act  was,  "  An  act  to 
regulate  a  road  in  the  town  of  Pal- 
atine, Montgomery  .  county ;"  Sdd 
that  the  tufy'eet  of  the  act  was  not 
expreued  in  ita  HUa,  as  required  by 
section  16,  of  article  3,  of  the  state 
constitution,  and  that  the  act  was  an 
attempted  fraud  upon  the  public 
rights,  and  was  null  and  void.  •     ib 

8u  Eminent  Domain. 


CONTRACTOR. 
ifya  Nboligbncb,  2,  8, 


CORPORATION. 

1.  Where  the  material  allegations  of 
a  complaint,  in  an  action  by  the 
people,  against  a  corporation,  for  its 
dissolution,  are  not  denied  by  the 
answer,  and  it  thus  stands  admitted 
of  record  that  the  corporation  has 
forfeited  and  surrender^  its  charter 
and  franchise,  it  would  not  be  a 
proper  exercise  of  judicial  author- 
ity to  stay  the  proceedings  on  the 
ground  of  another  action  pending, 
in  which  the  corporation  is  plaintiff, 
the  effect  of  which  would  be  to  pre- 
vent the  entering  of  the  judgment 
required  by  the  law  to  be  awarded, 
and  to  permit  the  corporation  to  con- 
tinue in  the  use  of  its  corporate 
rights.  Tha  Feopla  v.  The  Northern 
Bailroad  Company ^  98 

2.  Where  the  complaint  In  such  an  ac- 
tion alleged  that  the  corporation  was 
insolvent  in  1854;  (thirteen  years 
before)  that  it  then  surrendered  its 
property  to  its  creditors ;  that  it  had 
remained  insolvent  ever  since;  had 
ever  since  neglected  to  pay  its  notes 
and  other  evidences  of  debt,  and 
entirely  suspended  its  ordinary  and 
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lawfiil  buBinefls;  and  that  another 
corporation  with  the  same  general  ob- 
ject had,  under  the  authority  of  the 
state,  organized  and  was  in  actual 
operation  in  its  place  and  stead; 
which  facto  were  not  denied  in  the 
answer,  although  the  alleged  forfeit- 
ure was  attempted  to  be  excused; 
Hdd  that  it  was  a  proper  case  for 
a  judgment  of  forfeiture;  dissolving 
the  corporation,  and  restraining  de- 
fendants who  were  charged  with 
usurping  and  attempting  to  exercise 
its  franchise  from  farther  exercising 
the  same,  and  imposing  a  fine  for  ite 
previous  unlawful  use.  ib 

8.  Hddf  altOf  that  the  fact  of  insolvency 
and  suspension  of  business  being  ad- 
mitted in  the  answer,  the  law  admit- 
ted no  excuse  for  the  forfeiture,  nor 
was  any  explanation  available,      ib 

4.  H4d,  fttrtheTf  that  there  being  no 
issue  in  the  case  to  be  settled  or  de- 
termined by  evidence,  and  no  trial 
being  necessary,  beyond  an  appli- 
cation of  the  law  to  the  facts,  it  was 
the  right  of  the  plaintifiEs  to  apply 
to  the  court,  at  special  term,  for 
judgment,  on  the  pleadings.  ib 

6.  The  judgment  of  forfeiture,  given  in 
such  a  case,  may  direct  the  appoint- 
ment of  a  receiver  of  the  corpora- 
tion; notwithstanding  section  444 
of  the  Code  makes  it  the  duty  of  the 
attorney  general,  immediately  after 
the  rendition  of  such  judgment,  to 
institute 'proceedings  for  that  pur- 
pose. That  provision  of  the  Code 
was  intended  to  cover  the  case  where 
no  receiver  was  appointed  in  the 
judgment,  but  does  not  prevent  the 
court  from  rendering  complete  and 
perfect  relief  in  and  by  the  judgnient 
itoelf.  ib 

6.  The  provisions  of  the  Revised  Stat- 
utes, entitled,  "  Of  proceedings 
against  corporations,  in  equity," 
(2  J2.  S.  461,)  are  not  repealed  or 
abolished  by  the  act  of  1849,  "  to 
enforce  the  responsibility  of  stock- 
holders in  certain  banking  corpora- 
tions," &c.  {Lam  of  1849,  ehap.  226.) 
I7ie  FtopU  ▼.  The  Central  diy  Bank, 

412 

7,  Hence,  proceedtegs  may  still  be  in- 
stituted, under  the  Revised  Statutes, 
by  the  people,  through  their  attor- 

.  ney  general,  for  the  (Ussolution  of  a  ' 


moneyed  corporation,  and  the  ap- 
pointment of  a  receiver  to  wind  up 
ito  affidrs.  This  valuable  right  was 
not  intended  to  be  in  any  wise  im- 
paired by  the  act  of  1849.  So  far  as 
this  question  is  concerned,  the  stat- 
utes do  not  necessarily  oonfliet.      A 

8.  Where  two  receivers  are  appointed, 
of  the  same  bank,  imder  distinct  and 
independent  proceedings,  and  by  the 
terms  of  their  respective  appoint- 
mento  each  has  entire  control  of  all 
the  assets  of  the  bank,  they  cannot 
with  propriety  both  act;  the  title 
of  the  one  is  necessarily  exclusive 
of  that  of  the  other,  and  the  ques- 
tion of  priority  must  be  determined 
as  a  legal  right.  ib 

8eS  FOBBIGN  COBPOBATIOZTB. 


COSTS. 

1.  Where  the  plaintafb  established  at 
the  trial,  and  were  allowed  for,  a 
valid  and  subsisting  claim  or  account 
against  the  defendante  of  over  $400 
and  nearly  $500,  and  the  defendants 
established  a  set-ofi*  or  counter-claim 
of  over  $400  and  within  five  cents  as 
much  as  the  plaintifi&'  demand ;  both 
demands  being  subsisting  and  inde- 
pendent demands,  capable  of  being 
prosecuted  for  as  such,  affirmatively, 
and  therefore  matters  of  account, 
within  the  meaning  of  section  64  of 
the  Code;  EM  that  the  plaintiff^, 
on  recovering  a  judgment  for  five 
cents,  were  entitled  to  costo ;  it  being 
a  case  wherein  the  Code  (see.  804^ 
iub.  8)  gives  costs  to  the  plaintiff 
upon  a  recovery  (for  any  amount) 
in  the  actions  in  which  a  justice  of 
the  peace  has  no  j  urisdictiQn.  Qriffen 
V.  Broum,  428 

2.  Where,  in  an  action  for  wrongfully 
withholding  from  the  plainti^  the 
possession  of  certain  land  of  which 
they  were  the  owners  in  fee,  and 
cutting  and  severing  grass  from  such 
land,  and  making  it  into  hay  and 
converting  it,  the  defendant  admito 
the  title  to  the  land  to  be  in  the  plain- 
tiffs as  alleged,  but  claims  that  he 
was  rightfully  in  possession  of  the 
premises,  and  had  a  right  to  cut  and 
dispose  of  the  hay,  under  the  license 
and  permission  of  the  plaintiflb,  by 
virtue  of  an  executory  contract  bv 
a  third  person  to  purchase  the  ]an<^ 


676 


INDEX. 


tlie  tUU  to  Umd  does  not  arise ;  and 
if  the  plaintiff  recovers  a  verdict  for 
$16  oxily,  the  defendant  is  entitled  to 
costs.    Oravm  (Sari  of)  t.  Priee,  442 

8.  Where  the  plaintiff,  in  an  action 
brought  in  a  justice's  court,  alleged 
•In  his  complaint  that  the  defen(£int 
wrongAiUy  and  unlawfully  broke 
and  entered  his  close  and  cut  timber, 
dtc.,  upon  said  premises,  and  the  de- 
fendant, by  his  answer,  justified  all 
the  acts  complained  of,  on  Uie  ground 
that  the  loiut  in  quo  was  a  pub- 
lic highway,  used  and  occupied  by 
the  public  as  such ;  and  the  justice 
dismissed  the  action,  on  the  ground 
that  the  title  to  land  came  in  ques- 
tion ;  Hdd  that  if  the  plaintiff,  on 
contiiming  his  action  in  Uie  Supreme 
Court,  recovered  a  verdict  for  tre»- 
passes  committed  by  the  defendant 
outside  of  the  alleged  highway,  he 
was  entitled  to  costs,  although  upon 
the  trial,  the  defendant  succeeded  in 
institying  all  his  .  acts  committed 
upon  such  highway.  Hwlh  v.  Bar- 
mouTf  444 

4.  In  such  a  case  the  defendant  should, 
in  his  answer,  carefully  describe  the 
highway,  and  limit  his  justification 
to  the  premises  described ;  and  Uien 
as  to  all  alleged  trespasses  other 
than  those  within  the  limits  de- 
scribed, he  can  set  up  a  denial,  or 
license,  or  any  defense  he  may  have, 
other  than  title.  He  should  see  to 
it  that  his  answer  is  not  too  broad,  ib 

Sit  EZEOUTOBS  AND  AdHINISTRA- 
T0B8,  9. 


COUNTY  COURT. 

1.  Where  a  party,  sued  in  a  justice's 
court  by  short  summons,  as  a  non- 
resident of  the  county,  omits  to  ap- 
pear, and  judgment  is  rendered 
against  him,  by  default,  the  county 
court,  on  appeal,  has  no  power,  upon 
affidavits  tending  to  excuse  the  de- 
fendant's default,  and  to  show  that 
he  was  a  resident  of  the  county,  to 
reverse  the  justice's  judgment,  on 
the  ground  of  error  in  fact,  in  that 
the  defendant  should  have  been  sued 
by  long  summons.    Tamter  v.  Marth, 

488 

2*  In  such  a  case  the  provision  of  sec- 
tion 866  of  the  Code,  which  declares 


that  when  it  is  shown  by  the  affi- 
davits served  on  the  part  of  the  ap- 
pellant, or  otherwise,  that  manifest 
injustice  has  been  done,  and  the  de- 
fault is  satisilEustorily  excused,  the 
county  court,  in  its  discretion,  may 
set  aside  or  suspend  the  judgment, 
ancl  order  a  new  tri^  before  the 
same  or  another  justice,  should  be 
applied, •and  not  the  provision  for 
the  correction*  of  crrort  in  f  act.        H 


D 


DAMAGES. 

In  an  action  to  recover  damages  for  the 
breach  of  a  contract  to  sell  real 
estate,  the  proper  rule  of  damages  is 
the  amount  paid  by  the  purchaser, 
on  executing  the  contract^  together 
with  the  difference  between  the  con- 
tract price  and  the  actual  value  of 
the  premises,  at  the  time  the  con- 
tract was  to  have  been  performed. 
FrinjfU.v,  SpaukUM^,  17 

See  AOREBMBITT,  3. 

judombvt. 
Wabrantt,  7, 


DEBTOR  AND  CREDITOR. 

1.  There  is  nothing  in  the  statutes  of 
CoDDecticut  relative  to  insolvent 
estates,  making  void  transfers  by 
debtors,  of  their  property,  when  made 
in  view  of  insolvency,  to  give  the 
transferee  a  preference  over  other 
creditors  of  such  debtor,  and  with 
knowledge  on  the  part  of  the  trans- 
feree, which  makes  such  •  transfers 
absolutely  and  per  ee  void.  They  are 
void  only  when  made  for  the  pur- 
pose of  enabling  the  debtor  in  view 
of  insolvency,  to  give  the  person  re- 
ceiving the  same  a  preference  over 
other  creditors,  and  with  the  knowl- 
edge on  the  part  of  such  person  that 
the  transfer  was  so  made.  Hatch  t. 
BrewtUr,  277 

2.  A  defendant  sued  on  a  note  which 
has  been  transferred  by  the  holder  to 
a  creditor  and  setting  up  the  defense 
that  such  transfer  was  void,  under  the 
statutes,  must  prove  ihe  fhiudulent 
intent  d 

8.  But  even  though  a  fraudulent  in- 
,  tent  to  prefer,  be  spedflcally  proTadt 
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Bttch  defendftDt  caxmot  avail  himself 
of  Bach  a  defense.  The  provisions 
of  the  statute  were  iutended  for  the 
benefit  of  the  ereditort  of  the  insolv- 
ent. His  <Mt0rt  can  take  no  advant- 
age of  them.  ib 

4.  The  purchaser  of  .such  a  security 
has  a  prima  fade  right  of  recovery, 
on  the  production  of  it;  and  the 
maker,  when  sued  thereon,  cannot 
claim  a  verdict  on  the  ground  that  it 
was  not  affirmatively  proved  that  a 
former  holder,  to  whom  it  had  been 
pledged,  neglected  to  demand  pay- 
ment of  the  pledgor,  and  to  notiiy 
the  latter  of  the  s^e.  ib 

6.  An  agreement  by  a  creditor  to  ac- 
cept a  larger  sum  than  that  secured 
by  his  mortgage,  and  discharge  the 
lien  before  the  debt  «  due  by  the  terms 
of  the  mortgage^  is  founded  upon  a 
valid  consideration.    Seott  v.  Friiik, 

683 

6.  The  debtor  having  paid  a  part  of  the 
sum  thus  agreed  upon,  wiiich  was  ac- 
cepted by  the  creditor,  under  the 
new  agreement,  and  having  refused 
to  pay  the  baUince  according  to  its 
terms ;  it  was  hdd  that  the  creditor, 
upon  tendering  satisfaction  of  the 
mortgage,  was  entitled  to  maintain 
an  action  to  recover  such  balance,  ib 

See  Patmbht,  1. 


DECEIT. 

• 

1.  In  an  action  for  a  deceit  in  the  sale 
of  a  horse,  where  the  froud  is  the 
gist  of  the  action,  if  there  is  no  evi- 
dence of  a  eei$Hter,  the  action  cannot 
be  sustained.    Moore  v.  JVoAfo,      425 

2.  Where  the  complaint  averred  that 
to  induce  the  plaintiff  to  purchase, 
the  defendant  falsely  and  fraudu- 
lently represented  the  horse  to  be 
worth  $120,  and  guarantied  him  to 
be  sound  in  all  respects,  and  free 
fr^m  disease ;  that  he  was  not  sound, 
and  not  worth  |120,  but  was  un- 
sound, and  had  a  disease  well  known 
to  the  defendant,  at  the  time  of  the 
sale;  JBeAf,  that  the  complaint  was 
for  deceit  in  the  sale,  willfully  and 
Imowingly  perpetrated  by  the  de- 
fendant And  that  these  were  sub- 
stantive averments,  on  which  the 
•ofeion   was   founded,  and  it  was 


necessary  for  the  plaintiff  to  prove 
them.  ib 

8.  Eeld^  aUoj  that  the  defendant  having 
expressly  negatived  any  knowledge 
by  him  of  the  alleged  unsoundness, 
and  the  plaintiff  failing  to  prove  such 
knowledge,  the  latter  was  not  entitled 
to  recover  in  an  action  for  deceit  ib 


DEED. 

1.  By  the  terms  of  an  exception  and 
reservation  in  a  conveyance  of  land, 
"all  the  pine  and  hemlock  timber 
suitable  for  sawing,  and  all  necessary 
facilities  for  removing  the  same,  with 
the  right  of  flowing  the  lands  now 
(then)  covered  by  the  mill  pond, 
while  necessaiy  for  manufacturing 
the  timber  on  the  adjacent  lands," 
were  excepted  and  reserved  to  the 
grantor.  Held  that  such  exception 
and  reservation,  being  absolute  in 
terms,  and  unlimited  as  to  the  period 
when  the  act  of  removal  and  man- 
ufacture should  be  exercised,  if  any 
time  could  be  fixed  by  the  act  of 
the  grantee,  or  of  a  judicial  tribunali 
within  which  the  power  of  removal 
and  manufacture  was  to  be  exer- 
cised, it  should  be  in  the/u/irtf,  upon 
notice  to  be  given  to  the  grantor,  to 
exercise  his  power  of  removal  within 
some  time  to  be  named;  so  as  to 
enable  him  to  obtain  the  benefit  of 
his  reservation.     Oregg  v.  SirdttUl, 

402 

2.  Held,  also,  that  he  could  not  be  de- 
prived of  his  property  or  reserved 
rights  by  an  allegation  that  a  reaeon- 
dtie  tims  for  removal  and  manufac- 
ture had  already  elapsed,  and  there- 
fore his  rights  \fere  extinguished,  ib 

8.  And  that  so  long  as  the  grantor  had 
timber,  which  he  might  remove,  he 
had  also  the  right  to  overflow  the 
lands  for  such  reasonable  time  as 
might  be  necessary  for  the  manufac- 
ture of  the  timber,  after  removal; 
which  right  was  not  extinguished  by 
delay  in  its  exercise.  tb 

See  Condition, 

Husband  and  Wifb,  1,  2. 
Bailboad  Companibs,  8 


DEMURRER. 
See  CoxflaihTi  1« 


678 


INDEX. 


DEPOSITABT. 
Su  AoTiov,  4. 


DILIGENCE. 
Su  Patmbitt,  8. 


DIVOBCE. 

1.  When  it  is  eetablished  that  iDsanity 
existed  at  a  certain  time,  it  is  pre- 
smned  to  continue,  and  the  ornu  of 
proving  sanity  at  a  subsequent  time 
is  upon  the  party  alleging  it,  or  who 
seeks  to  hold  the  person  once  insane 
responsible  for  his  acts.  Cook  v. 
Cook,  180 

2.  In  an  action  by  a  husband,  against 
his  wife,  for  a  diyorce  on  the  ground 
of  adultery,  the  defendant,  without 
tendering  the  issue  of  lunacy  or  in- 
sanity at  the  time  the  adultery  was 
committed,  pleaded  a  record  abjudi- 
cating her  a  lunatic,  some  two  or 
three  years  before  the  act  of  adul- 
tery, and  the  answer  was  proved  by 
the  record,  which  remained  unre- 
versed; Stld  that  the  fact  estab- 
lished by  the  record  could  not  be 
contradicted ;  and  as  a  rule  of  evi- 
dence, the  presumption,  at  the  time' 
of  trial,  was  that  such  lunacy  con- 
tinued and  existed  at  the  time  of  the 
adultery.  But  that  presumption 
could  be  rebutted  by  evidence ;  and 
the  plaintiff  was  at  liberty  to  prove 
that  the  defendant  was  sane  at  the 
time  she  committed  the  adultery,  ib 

8.  And  the  referee,  although  the  issue 
of  insanity  at  the  time  Uie  adultery 
was  committed  was  not  raised  by  the 
pleadings,  having  received  evidence 
tending  to  prove  sanity  prior  to,  and 
at  the  time  of,  the  adultery,  and  sub- 
sequently, and  having  found  that 
there  was  no  evidence  of  the  exist- 
ence of  insanity  at  the  time  of  the 
adultery ;  and  the  evidence  u|X)n  the 
question  of  sanity  at  that  time  being 
satisfactory  to  the  court ;  Meid  that 
the  plaintiff  was  entitled  to  a  decree 
for  a  divorce,  on  the  ground  that 
the  evidence  showed  the  defendant 
sane  at  the  time  the  adultery  was 
committed.  ib 

Sm  HUSBAVD  AND  WXPB,  7,  8. 


BOMICIL. 

8e$  Bbkoyal  of  Cavsi   to   U.    S. 
Court. 

BOWEE. 

1.  Where  a  wife,  after  having  know- 
ingly and  designedly  participated  in 
her  husband's  fraud,  by  joining  with 
him  in  conveying  his  land  to  a  third 
person,  for  the  purpose  of  defraud- 
ing his  creditors,  takes  from  such 
fraudulent  g^imtee  a  conveyance  of 
the  same  premises,  the  court  will  not 
help  her  to  undo  the  consequences 
of  her  acts,  one  of  which  was  to  ac- 
cept a  merger  of  her  dower,  in  the 
fee  conveyed  to  her.  Mahneff  v. 
Horan,  29 

2.  As  a  wife  cannot  be  endowed  of  her 
own  lands,  the  taking  of  such  a  con- 
veyance will  destroy  the  claim,  if 
any,  which  previously  existed.       Uf 

8.  Where  the  plaintiff,  having  a  claim 
of  dower  in  premises  advertised  to 
be  sold  by  a  receiver,  attended  the 
sale,  and  requested  the  defendant  to 
purchase  the  property,  stating  that 
she  had  no  claipi  thereon,  on  the 
faith  of  which  the  defendant  became 
the  purchaser,  and  the  plaintiff  sub- 
sequently took  a  lease  of  the  prem- 
ises, from  him ;  Heid  that  these  cir- 
cumstances worked  a  perfect  and 
effectual  ettcppd  in  pais,  against  any 
claim  or  title  of  the  plaintiff  in  hos- 
tility to  that  which  the  defendant  ac- 
quired at  such  sale.  Lott,  J.,  dis- 
sented, ib 

4.  An  offer  of  Judgment,  in  an  action 
for  the  recovery  of  dower,  for  five 
and  a  half  acres  of  the  land  claimed 
without  Airther  description,  is  too 
indefinite  a  foundation  for  a  judg- 
ment. A  judgment  according  to  the 
terms  of  such  an  offer  would  be  void 
for  uncertainty.  Nothing  could  be 
delivered  to  the  plaintiff  upon  an 
execution  issued  on  such  a  judg- 
ment.   MarbUY.  Zotcitf  432 

5.  Such  an  offer  of  judgment,  so  ftraji 
the  damages  are  concerned,  should 
be  for  a  sum  certain,  so  that,  if  ac- 
cepted, judgment  for  the  amount 
can  be  at  once  entered.  ib 

6.  The  rule  is  well  settled,  in  this 
state,  that  when  lands  are  alieaated 


INDEX. 


679 


dariD|;  ooTeitnre,  by  the  husband, 
his  widow  is  entiUed  to  be  endowed 
of  snch  lands,  amounting  to  one 
third  of  the  value  at  the  time  of 
alienation.  Such  was  the  rule  be- 
fore the  lUyised  Statutes,  and  it  was 
not  changed  hj  the  revision.  ib 

7.  Where  the  whole  premises  were 
alienated  during  the  lifetime  of  the 
husband,  damages  can  be  recovered 
only  from  the  time  dower  was  de- 
manded; not  from  the  death  of  tMe 
huAand.  ih 

8.  In  case  of  such  alienation  by  Ihe 
husband,  the  correct  practice  is,  to 
ascertain,  upon  the  trisd,  when  the 
premises  were  alienated,  and  in  case 
the  value  of  the  premises  is  greater 
at  the  time  of  trial  than  at  the  time 
of  alienation,  from  causes  other  than 
improvements  made  subsequent  to 
such  alienation,  upon  the  premises, 
to  ascertain  the  value  at  the  time  of 
alienation ;  and  the  judgment  should 
provide  for  admeasurement  accord- 
ing to  such  value.  ib 

9.  The  value  can  be  more  satisfiictorily 
determined  upon  the  trial  than  by 
the  commissioners ;  but  the  question 
as  to  improvements  is  to  be  deter- 
mined by  the  commissioners.  ib 

10.  Where  all  that  appears  in  the  case 
is  that  it  was  admitted,  on  the  trial, 
that  improvements  had  been  made 
upon  the  land,  and  that  the  prem- 
ises were  more  valuable  than  when 
the  husband's  title  passed  from  him, 
the  only  proper  judgment  is  that 
commissioners  be  appointed,  upon 
application  to  the  court,  to  admeas- 
ure dower  in  the  land,  pursuant  to 
the  statute;  unless  it  affirmatively 
appears  that  the  lands  were  en- 
hanced in  value  from  other  causes,  ib 

11.  A  jud«[ment  for  the  unqualified  re- 
covery of  one  third  of  the  land  is 
not  warranted,  in  such  a  case.        ib 

See  Husband  awd  Wifb,  1. 


of  the  premises  in  question,  and 
lawfrdly  entitled  to  the  immediate 
possession  of  the  same,  and  that  the 
defendant  was,  at  the  time  of  the 
commencement  of  the  action,  in  act- 
ual possession  of  sud  premises,  and 
unlawfully  and  wrongfully  withholds 
such  possession  from  the  plaintifif. 
JPflT  £.  D.  Smith,  J.    Fieree  v.  I\Uile, 

165 

2.  Ejectment  is  purely  a  legal  action. 
It  is  brought  to  assert  and  establish 
a  legal  title  to  land,  and  the  right  of 
possession  essential  to  sustain  the 
action  must  be  such  as  follows  the 
legal  title.    Fer  £.  D.  Smith,  J.     ib 

m 
h 

8.  An  entry  under  a  contract  to  pur- 
chase, is  an  entry  by  leave  and  a 
license  which,  while  it  remains  un- 
revoked, protects  such  possession,  as 
against  an  action  of  ejectment  A 
vendor  cannot  eject  his  own'  vendee 
who  has  entered  by  license,  or  under 
an  express  agreement  giving  him 
such  possession,  until  such  Uoense 
is  rescinded,  or  such  agreement  bro- 
ken on  the  part  of  the  vendee.      0 

4.  But  if  the  vendee  is  in  de&ult  in 
making  any  of  the  payments,  or  in 
performing  any  of  the  conditions  or 
covenants  specified  in  the  contract 
of  sale,  ejectment  may  be  brought  by 
the  vendor,  without  any  notice  to 
quit,  or  demand  of  possession.        ib 

6.  If  the  vendor,  on  the  day  appointed, 
ofiers  to  perform  on  his  part,  and 
tenders  a  deed  for  that  purpose,  but 
the  vendee  does  not  pay  the  purchase 
money,  or  ofier  to  do  so,  but  re- 
fuses to  receive  the  deed,  this  puts 
the  latter  in  default ;  and  the  legal 
consequence  of  such  default  is,  that 
it  revokes  the  vendee's  hoense  to 
occupy  the  premises,  and  makes  his 
occupation,  thereafter,  wrongful. 
The  vendor  may  thereupon  bring 
ejectment,  without  giving  any  notice 
to  quit.  ib 

6.  In  ejectment  by  vendor  against  ven- 
dee, the  latter  can  only  defend  his 
possession  by  showing  a  performance 
on  his  part,  or  that  he  is  not  in  de- 
fault, ib 

7.  It  is  no  defense  to  such  an  action 
that  there  is  a  mortgage  which  is  a 

^ ^ ^ lien  upon  the  premiMS,  beyond  the 

must  establislTthat  he  is  the  owner  I     incumbrances  specified  in  the  ooor 
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EJECTMENT. 
1.  To  maintain  ejectment,  theplsJntiff 
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tract  and  aasmned  by  the  yendee,  | 
whera  there  10  a  balanoe  of  pnr- 
chBMlmoDey  still  due,  over  and 
above  the  amount  of  all  the  incum- 
brancee.  If  the  vendee  ia  not  con- 
tent to  taJce  the  title  of  the  land,  he 
should  specify  his  objections  and 
give  up  the  possession.  Or,  if  he  is 
unwilling  to  give  up  the  possession, 
and  proposes,  notwithstanding  the 
mortgage,  to  affirm  the  contract  and 
insist  on  its  execution,  he  should  at 
the  time  a  deed  is  tendered,  and  the 
money  demanded,  tender  all  the 
purchase  money,  except  a  sum  suf- 
ficient to  discharge  the  incumbran- 
ces, and  specify  his  objections  to  the 
deed,  if  he  has  any  other.  ib 


EMINENT  DOMAIN. 

The  right  of  eminent  domain,  in  the 
state,  does  not  authorize  the  taking 
of  property  belonging  to  the  public 
as  a  highway,  and  donating  it  to  an 
individual.  The  FeopU  ex  rel.  FaUing 
V.  The  Oom*rt  of  Highwaye  of  the  town 
of  PetUOme,  70 


EQUITABLE  DEFENSE. 

1.  Although  a  subsequent  valid  execu- 
tory agreement,  while  its  stipula- 
tions remain  unperformed,  cannot  be 
pleaded  as  an  aeeord  and  eatiefa^ien^ 
in  a  legal  action  brought  upon  a 
sealed  instrument,  a  tender  of  per- 
formaneey  by  the  defendant  may  now 
be  interposed,  as  an  equitable  defeme^ 
under  ^e  provisions  of  the  Code  of 
Procedure;  and  the  court  having 
equitable  jurisdiction  in  all  cases, 
may  decree  a  satisfaction  of  the 
sealed  instrument.  P^r  Morgan,  J. 
Seott  V.  Frink,  638 

2.  The  authorities  which  deny  the  right 
of  a  defendant  to  set  up  a  valid  ex- 
ecutory agreement,  in  avoidance  of 
a  suit  brought  upon  a  sealed  obliga- 
tion, are  based  upon  technical  rules 
of  pleading  in  legtd  aetione,  and  have 
no  application  to  pleadings  under  the 
Code.    For  Moboan,  J.  ib 


ESTOPPEL. 
8s$  DoWBB,  8. 

HVSBANB  ABD  WiFB   1,  2. 


EVIDENCE. 


1.  In  an  action  to  recover  damages  for 
an  assault  upon  the  plaintiff  with 
intent  to  commit  a  rape  upon  her, 
the  proof  to  sustain  the  action  must 
be  of  the  same  nature  and  degree  as 
if  the  defendant  were  on  trial  upon 
an  indictment  for  an  attempt  to  com- 
mit a  rape,  and  the  case  should  be 
tried  upon  the  same  priciples.  Fer 
E.  D.  Smith,  J.  Oroitnum  v.  Brad- 
ley, 125 

2.  In  such  an  action,  any  evidence  to 
repel  the  allegation  of  force — to  show 
consent,  or  that  no  violence  was 
done  or  designed  to  the  will  of  the 
plaintiff— is  necessarily  admissible, 
as  tending  to  disprove  the  very  body 
of  the  crime.  ib 

8.  Every  species  of  evidence*  showing 
previous  lascivious  conduct  on  the 
part  of  the  plaintiff,  in  the  presence 
of  the  defendant,  or  in  her  inter- 
course with  him,  designed  or  adapted 
to  incite  or  invite  him  to  take  liber- 
ties with  her  person,  or  induce  him 
to  believe  that  such  advances  on  his 
part  would  not  be  unacceptable  to 
her,  are  clearly  admissible,  in  such 
an  action4  Johvbon,  J.,  dissented,  ib 

4.  Evidence  of  facts  tending  to  prove 
either  that  the  plaintiff  was  seek- 
ing to  induce  the  defendant  to  have 
sexual  intercourse  with  her,  or  was 
seeking  to  entrap  him  into  difficulties 
arising  from  an  action  foran  assault, 
is  admissible,  within  the  above  rule, 
as  tending  to  show  eoneent  on  the 
part  of  the  plaintiff,  and  that  no  un- 
desired  force  or  violence  wss  used  or 
attempted  upon  her  person.  it 

6.  But  the  evidence  of  particular  acts 
of  immodesty  on  tlie  part  of  the 
plaintiff  should  be  limited  to  those 
committed  with,  prin.the  presence 
of,  the  defendant.  ib 

6.  Parol  evidence  is  not  admissible  to 
contradict  or  vary  written  contracts, 
or  their  legal  efeet.  Thomae  v.  Trm- 
wtiy  200 

7.  If  it  becomes  necessary  to  ascer- 
tain the  subject  matter  to  which  a 
contract  relates,  and  the  dreum- 
stances  connected  therewith,  for  Urn 
purpose  of  understanding  the  oon* 
tract;  such  subject  matter  or  dream- 
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ktanoes  may  be  proved  by  parol,  and 
BQCh  e^dence  is  not  in  conflict  with 
the  rule  toachiug  parol  evidence  to 
contradict  or  vary  written  instru- 
ments. ^ 

« 
Se$  Pbomissobt  Notbb. 


EXCEPTIONS,  BILL  OF. 
8te  Pbaoticb,  1. 

EXECUTION. 

1.  Where  9lJI.  fa.  has  been  issued  with- 
in five  years  from  the  recovery  of  a 
judgment,  and  returned  wholly  un- 
satisfied, no  leave  from  the  court  is 
necessary  to  the  issuing  of  a. second 

•  execution.    lUmoffan  t.  Tinen,    587 

2.  The  case  of  Attm  t.  Clark,  (11  Eow. 
Pr,  Rep,  218,)  in  which  it  is  inti- 
mated that  in  no  case  can  an  execu- 
tion issue,  after  the  death  of  the 
defendant  therein,  without  leave  of 
the  court,  disapproved.  ib 

See  Apfbal,  7. 

HdBBABD  AMD  WiFB,  9. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  An  executor  or  administrator,  in  this 
state,  as  a  trustee  dt  the  estate,  may 
create  a  charge  upon  it  for  expenses 
attending  his  administration,  which 
he  is  authorized  to  incur  in  the  proper 
discharge  of  his  trust.  Ferrin  v.  ify- 
rick,  7« 

2.  Thus  he  may  render  the  estate  liable 
by  contracting  for  suitable  head- 
stones to  be  placed  at  the  grave  of 
the  deceased,  where  there  are  suffi- 
cient assets  properly  applicable  to 
that  purpose.  ib 

8.  An  executor  or  administrator  by  or 
dering  such  articles,  as  a  part  of  the 
frinetal  expenses,  makes  himself 
personally  liable  for  them;  but  if 
he  pays  for  them  himself,  the  estate 

.  is  liable  over  to  him  for  the  amount 

.     ib 

4.  The  statute  provides  how  the  ac- 
count of  an  executor  shall  be  ren- 
dered, upon  any  aocountmg  before 


the  surrogate,  and  what  examination 
may  be  had,  (2  J2.  8.  92,  (  64,)  and 
when  the  settlement  appears  to  have 
been  final,  and  all  the  parties  inter- 
ested to  have  been  before  the  surro- 
gate, the  presumption  must  be  that 
the  settlement  embraced  every  thing 
which  was  a  proper  subject  of  in- 
quiry.   BrowH  v<  Bruwn,  217 

6.  Where,  upon  a  proceeding  before 
the  surrogate  to  compel  a  final  ac- 
counting, by  an  executrix,  it  appear- 
ed that  several  years  previously, 
upon  the  petition  of  ib»  executrix 
for  a  final  settlement  of  her  accounts, 
citations  were  issued  to  all  the  par- 
ties interested,  and  an  accounting 
had ;  that  the  same  parties  who  ap- 
peared in  the  second  proceeding, 
appeared  on  that  occasion  by  coun- 
sel, and  were  heard  before  the  sur- 
rogate ;  and  a  final  decree  was  made 
thereon  by  the  surrogate,  ftt>m  which 
such  parties  did  not  appeal;  Hdd 
that  the  settlement  of  Uie  execu- 
trix's account  in  such  previous  pro- 
ceeding was  to  be  deemed  final  and 
conclusive  as  to  all  matters  up  to 
the  time  when  it  was  made,  and  was 
therefore  the  proper  basis  for  the 
accounting  to  be  had  in  the  second 
proceeding ;  and  the  executrix  was 
not  bound  to  go  behind  it.  ib 

6.  Such  former  settlement  would  not 
be  conclusive,  however,  if  it  were 
made  to  appear,  affirmatively^  that 
there  were  other  assets  which  had 
come  to  the  hands  of  the  executrix 
properly  chargeable    to   her,    and 

.  which  were  not  embraced  in  Uie  ac^ 
count    Ftr  Jobhson,  J.  ib 

7.  The  statute  does  not  declare  that 
such  settlement  shall  be  conclusive 
as  to  the  assets  which  have  come  to 
the  hands  of  the  executor.  Btt  as 
that  is  a  proper  subject  of  inquiry, 
upon  every  such  settlement,  it  should 
be  deemed  to  have  been  made,  and 
the  decree  founded  upon  the  ac- 
counting be  so  for  conclusive  as  to 
form  the  basis  of  a  further  final 
accounting,  unless  something  is 
shown  to  have  been  in  the  hands  of 
such  executor  as  assets,  which 
should  have  been  accounted  for,  bul 
was  not.    Fer  Johbsoh,  J.  ib 

8.  Where  an  action  is  instituted  to 
prove  a  will,   under  the  Revised 
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Statutes,  executed  accordixig  to  the 
kw8  of  this  state,  the  original  will 
being  in  the  possession  of  an  Eng- 
lish court  of  probate,  and  no  de- 
fense is  interposed,  the  answers 
admitting  the  allegations  of  the  com- 
plaint and  Joining  in  a  prayer  for 
probate  here ;  and  no  trial  has  been 
had,  no  extra  allowance  can  be  made 
in  the  Judgment,  to  the  attorneys 
appearing  in  the  action.  Frith  v. 
Cdmpba,  825 

9.  As  to  the  defendants'  attorneys,  in 
such  a  case,  the  court  has  no  au- 
thority to  give  any  thing,  except  for 
costs ;  and  the  plaintiffi  being  execu- 
tors, and  having,  in  the  execution  of 
their  duties  as  such,  employed  attor- 
neys to  prosecute  the  suit,  the  estate 
must  indemnify  the  executors  for 
their  necessary  expenses,  including 
counsel  fees  reasonably  aod  properly 
paid.  And  for  such  sum  as  the  at- 
torney can  establish  at  law  as  the 
value  of  his  services,  he  has  his 
action  against  the  executors.  ib 

10.  The  executors  may  pay  their  attor- 
ney such  sum  therefor,  as  they  are 
satisfied  will  pass  on  the  final  settle- 
ment of  their  account  %b 

11.  But  the  court  should  not  allow  an 
amount  which  would  be  unreason- 
able if  the  executors  had  paid  it 
without  the  order  of  the  court.       ib 

12.  Hdd,  in  this  case,  that  the  plain- 
tiffb,  as  executors,  would  not  have 
been  justified  in  paying  $3000  as 
counsel  fees  in  an  action  to  obtain 
the  probate  of  an  uncontested  will. 

ib 

SU  SUBBOOATB. 


P 

FEBRT  COMPANY. 
Atf  Nboliobhcx,  1. 


FOREIGN  CORPORATIONS. 

!•  The  object,  and  the  efi^ect  of  the 
statutes  of  this  state,  passed  in  1858 
and  1855,  requiring  corporations  cre- 
ated by  other  states,  and  doing  busi- 
in  New  York,  to  appoint  an 


agent  here,  to  receive  service  of  pro- 
cess against  such  corporations)  were 
to  prevent  our  citizens  being  forced 
to  bring  a  suit  against  a  foreign  cor- 
portion  transacting  business  within 
our  territory,  and  to  afibrd  them  a 
method  of  commencing  a  suit  here, 
against  such  foreign  company ;  bat 
without  in  any  way  cutting  off  the 
right  of  such  companyi  after  being 
regularly  sued  in  our  courts,  to  re- 
move the  litigation  to  the  courts  of 
the  United  States.  li^k  v.  Chicago, 
Boek  Jdand  ^.  BaUroad  Co.,         472 

2.  A  railroad  company,  whatever  acts 
it  may  have  done  within  our  terri- 
tory, dwells  in  the  place  of  its  crea- 
tion, and  if  not  chartered  by  this 
state,  it  is  a  foreign  corporation — a 
citizen  of  another  state — and  its  cit- 
izenship cannot  be  questioned,  for 
the  purpose  of  defeating  the  juris- 
diction of  the  United  States  courts 
over  an  action  brought  against  it.  ib 

See  IvJUNCtiov. 


.     FORFEITURE. 
See  CoBPOBATioH,  2,  8, 5. 


FRAUD. 
See  IssuBANCB,  (Lifb.) 


FRAUDS,  STATUTE  OF. 

1.  The  statute  of  Irauds  does  not  re- 
quire that  the  authority  of  the  agent 
contracting  for  the  sale  of  lands 
should  be  in  writing.  It  may  be 
established  by  parol,  and  it  will  be 
inferred,  where  the  principal  adopts 
the  act  of  the  agent  Pringle  v. 
SpmUditifff  17 

2.  An  authority  to  sell,  given  to  one 
whose  occupation  is  &at  of  a  real 
estate  broker,  authorizes  the  broker 
to  sign  the  contract  and  bind  his 
principal.  d 

8.  By  the  statute  of  fhinds,  as  agree- 
ment for  the  sale  of  lands,  to  be  valid, 
must  be  binding  upon  all  the  parties 
by  whom  the  sale  is  to  be  made. 
Sit^der  V.  Heefue, 
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4.  The  word  "party,"  in  the  itatate, 
means  all  the  Tenders,  when  more 
Uum  one  are  included  in  the  contract 
of  sale.  ib 

6.  Where  an  agreement  for  the  sale  of 
land  owned  by  two  persons  as  ten- 
ants in  common  is  subscribed  by  a 
third  person  as  their  agent,  it  must 
^appear  that  he  was  duly  authorized 
"^by  both  the  Tenders  to  sign  the  con- 
tract. If  authorised  by  one  only, 
the  agreement  is  not  binding  upon 
either  of  the  parties  thereto.  J.  ^. 
Babhabd,  J.,  dissented.  ib 

6.  To  be  binding,  the  contract  must  be 
signed  by  the  Tendors,  all  of  then}, 
personally  or  by  an  authorized  agent, 
and  the  contract  as  it  appears  on  its 
face,  must  be  assented  to  by  the 
Tendee.  ib 


FREIGHT. 


<9«f  Pabthbbbhip,  8. 


G 

GOVERNOE. 
See  Officb. 

GRANT. 

1.  In  order  to  aToid  a  subsequent 
grant,  under  the  statute  concerning 
Uie  couTeyance  of  lands  adTersely 
possessed,  the  prior  possession  must 
be  under  claim  of  some  specific  title. 

.  The  title  under  which  the  prior  pos- 
session is  claimed  to  be  held  must 
coTer  the  premises.    RaOae  t.  3eUf 

247 

2.  If  the  lines  under  the  first  grant 
are  erroneously  located,  so  as  to  em- 
brace more  land  than  is  actually  cot- 
ered  by  such  grant,  the  subsequent 
grant  of  the  land  contiguous  to  the 
first  is  not  affected,  as  to  that  por- 
tion thus  erroneously  included  with- 
in the  lines  by  the  first  grantee, 
though  actually  occupied,  and 
claimed  by  him  under  his  grant    ib 

8.  The  *'  clahn"  to  the  land  possessed 
must  be  "  under  %  title,"  or  it  will 
not  a£kct  the    Bubsequent  grants 


otherwise  mlid,  of  (he  disputed  ter- 
ritory. If  the  prior  adTerse  pos- 
session has  continued  for  a  period 
of  twenty  years,  "under  daim  of 
title,"  such  clahn  wiU  be  good  against 
the  legal  title ;  eTen  though  a  por- 
tion of  the  premises  so  possessed 
is  not  coTered  by  the  oonTeyance.^ii 

4.  Where,  in  an  action  for  trespass  on 
land,  it  is  determined  by  the  Terdict 
that  the  grant  to  the  plaintiff*  did  not 
coTer  the  land  in  dispute,  but  that 
it  was  embraced  in  a  subsequent 
couTeyance  from  the  same  grantor 
to  the  defendant,  the  claim  of  the 
plaintiff* is  not  "under,"  but  outside 
of  his  title,  and  the  defendant's  grant 
of  the  disputed  piece,  is  Talid.        ib 


'  GUARANTY. 

1.  After  a  guarantor  of  rent  has  become 
fixed  and  liable  for  rent  in  arrear, 
such  liability  can  only  be  discharged 
by  payment,  release  or  other  satis- 
fiiction.  It  will  not  be  discharged 
by  a  surrender  by  the  lessees,  of  the 
unexpired  term  and  the  possession 
of  the  demised  premises  without  the 
knowledge  or  consent  of  the  guar- 
antor, upon  an  agreement  that  the 
lessor  will  release  his  claim  for  reot 
yet  to  accrue,  but  that  such  surren- 
der shall  not  affect  his  claim  for 
rent  idready  due.  Johnson,  J.,  dis- 
sented.   King^mry  t.  WUHatHSf    142 

2.  Such  a  case  is  not  within  the  prin- 
ciple which  discharges  a  surety  upon 
the  ground  of  a  Tariation  of  the  con- 
tract without  his  consent;  the  reme- 
dies of  the  guarantor  being  in  no 
way  impaired  or  delayed  by  the'sur- 
render.  ib 


H 

HIGHWAYS. 

See  CONBTITITTIONAL   IiAW. 

Jvsticb's  Goubt,  2. 


HUSBAND  AND  WIFE. 

1.  The  legal  effect  of  a  wife's  unitiiig 
with  her  husband  in  a  conTeyanoa 
of  his  lands  is  to  releoae  her  dower. 
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Before  admeesareineni,  she  has  no 
interest  or  estate  in  the  lands,  and 
her  deed  operates  not  as  a  grant, 
but  as  an  estoppel.  Maktijf  y. 
Horan,  29 

2.  When  the  deed  of  the  husband  has 
,been  aToided,  at  the  suit  of  creditors, 
on  the  ground  that  it  was  made 
with  intent  to  hinder,  delay  or  de- 
fraud them,  there  remains  an  estate 
in  the  fraudulent  grantee,  which  is 
sufficient  to  support  or  feed  this  es- 
toppel; for  the  fraudulent  deed  is 
good  and  eflfckstual  as  between  the 
parties  to  it  A  payment  by  the 
fruudnlent  grantee  or  grantor  to  the 
creditors,  of  their  debts,  would  ex- 
tinguish the  same,  and  render  his 
title  valid.  ib 

8.  Whaterer  consequence  may  ensue 
frt)m  proceedings  by  the  creditors  m 
tnvitem,  upon  the  estate  fraudulently 
conveyed,  is  attributable  to  the  statr 
ute,  which,  in  coi\j unction  with  the 
decree,  acts  directly  upon  such  es- 
tate, and  divests  so  much  thereof 
only,  as  may  be  necessary  to  obtain 
satisfaction  of  the  claims  of  credit- 
ors ;  and  the  wife's  dower  in  that  part 
of  the  estate  so  divested  will  be  as 
effectually  barred  as  in  the  part 
which  may  remain  vested  in  the 
fluudulent  grantee.  There .  cannot, 
in  the  nature  of  the  case,  be  any 
severance.  *b 

4.  And  so  if  the  whole  estate  be  taken 
away ;  because  this  results  from  the 
enforcement  of  the  remedy,  and  not 
because  the  fraudulent  deed  con- 
veyed nothing  to  the  grantee.        ib 

6.  Where  a  subposna  is  issued  against 
husband  and  wife,  service  on  the 
husband  alone  is  a  good  service  on 
both ;  unless  relief  is  sought  against 
the  separate  estate  of  the  wife ;  in 
which  case  service  should  be  made 
upon  her.    FooU  v.  Lathropf        188 

6.  Where  an  action  is  brought  against 
husband  and  wife  to  foreclose  a 
mortgage  executed  by  them  jointly, 
and  an  attorney  appears  in  the  ac- 
tion, for  both,  on  the  retainer  of  the 
husband,  and  judgment  of  foreclos- 
ure is  entered,  the  wife  cannot,  after 
her  husband's  death,  avoid  the  judg- 
ment on  the  ground  that  she  was 
not  served  with  procees  in  the  action, 

.   a&d  did  not  appear  therein.  ib 


7.  An  action  cannot  be  maintained  by 
a  husband  agunst  his  wife  to  obtain 
a  decree  declaring  void  a  marriage 
contract,  on  the  gixmnd  that  a  former 
husband  of  the  defendant  went  to 
another  state  and  there  commenced 
a  suit  against  her  for  a  divorce,  and 
that  she,  by  collusion  with  the  plain- 
tiff in  that  action,  aided  him  in 
fraudulently  obtaining  a  divorce 
there;  and  that  the  plaintiff  mar- 
ried the  defendant  on  the  faith  of 
the  representation  that  she  **luid 
procured  a  valid  divorce  "  from  her 
former  husband.  Kwnitr  v.  Kin- 
ni&Ty  454 

Q.  If  the  parties  to  the  former  action 
colluded  together  and  thereby  fraud- 
ulently obtained  the  decree  of  di- 
vorce, neither  of  such  parlies  could 
possibly  avoid  such  decree.  It  is 
binding  upon  both,  and  the  second 
marriage  is  valid ;  and  as  the  second 
husband  could  not  be  prejudiced,  if 
his  marriage  was  lawful,  he — a 
stranger — ^has  no  interest  in  the 
matter  which  will  authorize  him  to 
impeach  the  judgment  for  fraud,   ib 

9.  For  an  assault  and  battery  commits 
ted  by  the  wife  alone,  both  the 
husband  and  wife  are  liable ;  and 
judgment  being  rendered  against 
both,  the  execution  must  follow  it^ 
and  direct  the  collection  of  dam- 
ages and  costs  out  of  the  property 
of  both.     Flanagan  v.  Tinen,        687 

10.  8uch  judgment  becomes  a  lien  on 
the  real  estate  of  which  the  hus- 
band is  owner,  at  the  Ume  of  the 
rendition  thereof,  and  on  such  as 
he  may  thereafter  acquire.  His 
death  will  not  impair  such  lien,  nor 
the  right  of  the  plaintiff  to  enforce 
it  against  the  land.  ib 

11.  If  the  husband  has  real  estate,  and 
an  execution  issued  during  his  life- 
time is  returned  by  the  sheriff  nuUa 
bonoj  the  court  will  cancel  such  re- 
turn, and  take  the  execution  off  the 
files  and  roturn  it  to  the  sheriff,  to 
the  end  that  he  may  proceed  and  sell 
the  real  estate  by  virtue  of  it  ib 

12.  Where,  by  mistake,  land  purchased 
by  a  married  woman,  is  conveyed 
to  her  husband,  instead  of  herself, 
the  wife,  in  an  action  brought  by  her 
against  the  sheriff  to  recover  the 
value  of  hay  and  cows  adzed  by 
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him  upon  execntion  against  the  hna- 
band,  as  being  the  property  of  the 
latter,  may  prove  the  mistake  in  the 
deed,  and  that  it  was  rectified  by  the 
grantee  conveying  the  farm  to  a  third 
person  who  luts  conveyed  it  to  the 
plahitiff.     Garrit^  y.  Haynet,      696 

18.  In  such  a  case,  after  the  mistake  is 
rectified,  the  wife  has  the  legal  as 
well  us  the  equitable  title  to  the 
fkrm.  And  although  previous  to 
that  time  the  husband  held  the  legal 
title,  by  virtue  of  the  deed  to  him, 
it  was  a  mere  naked  title  without  in> 
tereet^  and  one  upon  which  a  Judg- 
mebt  against  him  could  not  fasten 
as  an  effective  lien.  ib 

14.  The  wife,  as  the  owner  In  equity 
of  the  farm,  is  entitled  to  the  issues 
and  profits  thereof,  and  the  fact  that 
her  husband  resides  on  the  fiirm 
with  her,  and  assists  her  in  cutting 
and  curing  the  hay,  will  not  make 
him  the  owner  of  Uie  same.  *b 

15.  The  cows  were  purchased  on  credit, 
and  a  note  given  for  the  price,.by  the 
wife  and  another  person,  which  was 
subsequently  paid  by  the  wife,  but 
not  until  after  the  sheriff  levied  on 

.  the  cows.  The  court  charged  the 
Jury,  "  if  the  cows  were  purchased 
at  the  request  of  the  plaintiff  and  as 
her  property,  and  for  her,  she  having 
subsequently  paid  for  the  cows,  they 
may  have  been  her  separate  property 
and  she  entitled  to  recover  for  them." 
ffeldt  t^ukt  this  part  of  the  charge  was 
correct.  ib 


16.  The  court  refused  to  charge  the 
Jury  that  "as  to  the  cows,  if  the 
note  given  for  them  by  the  husband 
and  another  had  not  been  paid  at  the 
time  of  tho  levy,  then  the  title  to  the 
cows  was  not  in  the  plaintiff;  there 
being  no  evidence  that  she  had  ever 
promised  to  pay  the  note."  Held 
that  the  request  was  properly  re- 
ftised.  ib 

17.  Seldf  alaoj  that  if  there  was  any 
doubt  as  to  the  right  of  the  plain- 
tiff to  maintain  the  action  for  the  levy 
upon  the  cows  and  hay,  yet  if  there 
was  no  Araud  in  the  case,  or  intention 
to  defhiud  the  creditors  of  the  hus- 
band, the  right  of  the  pliUntiff  to  re- 
cover for  the  subsequent  sale  of  the 
cows  and  hay,  was  clear;  she  then 
being  entitled  to  the  posMssion  of 


the  property,  and  having  the  legal  as 
well  as  the  equitable  titie  thereto,  as 
against  her  husband.  ib 

18.  The  Supreme  Court  has  no  author- 
ity to  decree  a  separation  between 
husband  and  wife,  or  to  make  an  or- 
der for  the  support  and  maintenance 
of  the  wife  by  her  husband,  except 
that  specially  conferred  by  the  stat- 
ute. (2  It.  S.  6lh  td.  p,  287,  ^  66.) 
And  the  statute  does  not  authorise  a 
bill  or  complaint  to  be  filed  by  a  wife 
for  a  support  and  maintenance  by 
her  husband,  as  a  distinct  substan- 
tive reliefl    Akoater  v.  AtwaUr,  621 

19.  That  relief  can  only  be  granted 
when  a  separation  is  asked ;  And  the 
statute,  in  terms,  states  three  causes 
only  for  which  such  separation  may 
be  adjudged,  viz :  1.  The  cruel  and 
inhuman  treatment  by  the  husband 
of  his  ¥rife ;  2.  Such  conduct  on  the 
part  of  the  husband,  towards  his 
wife,  as  may  render  it  unsafe  and  im- 
proper for  her  to  cohabit  with  him ; 
8.  The  abandonment  of  the  wife  by 
the  husband,  and  his  refusal  or  neg- 
lect to  provide  for  her.  ib 

20.  Where  the  plaintiff,  in  her  com- 
plaint, alleges  Ikcts  bringing  her  case 
within  each  of  these  three  causes, 
but  the  referee  finds  that  she  has 
entirely  failed  to  establish  the  first 
and  second,  and  as  to  the  third  he 
finds  that  there  has  been  no  aban- 
donment of  the  plaintiff,  by  the  de- 
fendant, but  that  he  has  reftised  and 
neglected  to  provide  for  her,  the 
plaintiff  is  not  entitled  to  a  Judg- 
ment for  a  separaUon ;  abandonment 
and  refusal  or  neglect,  being  both 
necessary  to  Justify  such  a  Judg- 
ment, ib 


ILLEOALITT. 

Se$  Pbbsumptioh. 

Pbomibsobt  Notbs,  10, 11. 


INJUNCTION. 

Where,  in  an  action  by  holders  of 
original  stock  in  a  corporation  cre- 
ated under  the  laws  of  other  states, 
to  set  aside  an  issue  of  new  stock 
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made  by  the  directors,  it  appears 
that  the  legislature  of  one  of  such 
states  has  passed  va  act  conflrmiDg 
such  issue  of  stock,  and  the  Supreme 
Court  of  the  other  state  has  decided 
that  such  issue  was  legal  and  valid, 
this  court  will  not  continue  an  in- 
junction restraining  the  use  of  the 
proceeds  of  the  sale,  or  appoint  a 
receiver  of  such  proceeds ;  especially 
where  the  action  is  approv^  by  a 
large  migority  of  all  the  stockhold- 
ers. (yBrim  v.  Th*  Chicago,  Boek 
Jdand  ^  BaOroad  Con^any,         568 

8u  BAILB01.D  COMPAHIBS,  12. 


INNKEEPER. 

The  plaintiff  stopped  at  the  defend- 
ant's tarem  with  his  two  horses, 
which  he  had  put  in  the  bam  and 
fed,  and  took  dinner  himself.  Hav- 
ing paid  his  bill,  he  requested  the 
defendant  to  get  his  horses.  The 
latter  told  him  to  go  on  and  be 
hitching  up,  and  he  (the  de^s^ant) 
would  be  out  in  a  few  minutes.    The 

Elaintiff  went  to  the  bam,  put  the 
ead-stalls  on  the  horses,  and  while 
getting  the  team  out,  the  defendant 
arrived.  Previously  two  men  arrived 
at  the  inn,  and  placed  their  horse 
(a  stallion)  in  a  stall  between  those 
occupied  by  the  plaintiff's  horses 
and  the  outer  door.  The  plaintiff 
led  one  of  his  horses  out  of  the  door, 
and  the  other  followed  on,  as  it  was 
accustomed  to  do,  and  when  passing 
the  stall  where  the  stallion  stood,  re- 
ceived a  kick  from  him  which  broke 
its  leg,  resulting  in  its  death.  H4d 
that  the  defendant's  liability  as  an 
innkeeper  was  not  at  an  end,  when 
the  injury  occurred,  the  horses  being 
still  on  his  premises,  and  in  his 
barn;  that  the  plaintiff  was  only 
doing  for  the  defendant,  and  with  his 
assent,  what  it  was  his  duty  to  do 
himself;  and  that  unless  there  was 
some  improper  conduct  on  the  part 
of  the  plaintiff,  which  caused  the 
injury,  the  defendant  was  liable  to 
the  same  extent  as  though  he,  in- 
stead of  the  plaintiff,  had  been 
handling  the  horses  at  the  time. 
Seffimyr  v.  Oookt  461 


INBANITY. 
8h  Divorob. 


mSOLVENT  DEBTORS. 
Su  Dbbtob  Avn  Cbbditor,  1. 


INSURANCE,  (LIFE.) 

In  the  year  1861  D.  L.  Jr.  effected  an 
insurance  on  his  life,  with  the  plain- 
tiff, for  $5000.  In  November,  1862. 
being  under  a  promise  of  marriage 
to  M.  R.,  he  assigned  the  policy  to 
her,  and  notified  the  plaintiff  thereof, 
and  the  policy  was  marked  on  the 
books  of  the  company  as  assigned 
to  her.  In  1868,  the  insured,  not 
having  the  money  to  continue  the 
payments  of  premiums,  his  uncle,  D. 
L.,  promised  to  keep  the  policy  paid 
up  if  it  was  for  the  benefit  of  the  in- 
sured's mother  and  sisters,  otherwise 
not.  The  insured  promised  to  send 
D.  L.  the  policy  immediately.  He 
soon  after  applied  to  M.  R.  who  had 
the  policy,  to  send  it  to  him,  as  he 
had  heard  it  had  expired.  She  did 
so  send  it,  and  the  insured  sent  it  to 
D.  L.  In  April,  1864,  he  made  an 
attempt  to  have  the  policy  put  in  his 
mother's  name  on  the  plaintiffs' 
books,  and  being  told  that  M.  R. 
must  reassign  it  to  him,  or  to  his 
mother,  he  applied  to  M.  R.  for  an 
assignment  of  the  policy  in  order  to 
renew  it,  saying  it  had  expired.  She 
thereupon  executed  an  assignment 
to  him,  without  asking  why  he  wished 
it;  saying  she  "had  confidence  in 
him  and  gave  him  her  signature." 
Hdd  that  upon  these  facts  Siere  waa 
no  fraud  or  deception  practiced  by 
the  insured,  in  procuring  the  assign- 
ment of  the  policy  from  M.  R.,  and 
that  the  judge  was  justified  in  so 
finding.  The  WathmgUm  JAfe  hmit- 
<mo€  (^npang  v.  LatPrene$f  867 


JOINDER. 

S^e  COXPLAIBT,  1. 

JUDGMENT. 

In  September,  1861,  the  defendants, 
partners  under  the  firm  name  of  B. 
&  Co.,  recovered  a  jadg^toeDt  te 
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$1088.46  against  D.  and  others  com- 
posing the  firm  of  D.,  Q.  &  Co.  On 
the  19th  of  March,  1868,  after  the 
dissolution  of  the  latter  firm,  G.,  one 
of  the  partners  therein,  on  paying 
ten  per  cent  of  the  amount  of  the 
judgment,  obtained  from  B.,  one  of 
the  firm  of  B.  A  Co.,  a  release  exe- 
cuted by  him  in  the  name  of  the  firm, 
of  G.'s  indiyidual  liability  on  'the 
Judgment,  under  the  "  act  for  the  re- 
lief of  pajrtners  and  joint  debtors," 
passed  April  18,  1888,  for  which 
release  he  paid  ten  per  cent  of  the 
whole  amount  of  the  judgment.  On 
the  15th  of  February,  1866,  the  judg- 
ment was  assigned  to  the  plaintiff, 
by  B.,  for  the  consideration  of  |100, 
by  an  instrument  executed  by  him 
in  the  name  of  the  firm  of  B.  &>  Co., 
but  without  any  authority,  therefor 
lh>m  B.,  or  subsequent  assent  by 
him.  The  assignment  contained  a 
covenant  "  that  there  is  now  due  on 
said  judgment  the  sum  of  $1088.46 
and  interest  fh>m  September  2, 1861, 
and  that  they  (the  assignors)  will 
not  collect  or  receiye  the  same,  nor 
any  part  thereof,  nor  release  or  dis- 
charge the  said  judgment"  It 
appeared  that  O.  the  debtor  so  re- 
leased, wsSb  solvent  and  able  to  pay 
the  whole  debt,  but  that  the  other 
Judgment  debtors  were  either  dead 
or  insolvent,  except  one,  from  whom 
the  plamtiff  had  collected  $102.16. 
St(df  1.  That  the  assignment  was 
effectual  to  vest  in  the  assignee  all 
the  interest  and  title  of  B.  &  Co.  in 
the  judgment,  but  that  B.,  not  having 
signed  the  same,  was  not  liable  on 
the  aovMoiiilf  contained  in  it.  2.  That 
the  measure  of  damages  in  an  action 
by  the  plaintiff  as  assignee,  against 
B.  for  breach  of  the  covenant,  was 
ten  per  cent  of  the  amount  of  the 
judgment,  being  $108.84,  and  inter- 
est, without  applying  in  reduction 
thereof,  the  amount  collected  by  the 
plaintiff  from  one  of  the  judgment 
debtors.  8.  That  the  covenant,  in 
the  assignment,  that  the  whole 
amount  of  the  judgment  was  due, 
was  not  to  be  construed  to  mean 
that  none  of  the  judgment  debtors 
had  been  released  or  discharged 
from  it.    JBmnett  v.  JBuehm,         678 

• 

Sm  OoRPOBATioir,  2,  4,  5. 
DowBB,  4,  6. 

Hi  BBAND  AND  WiPB,  6,  0,  10. 

Mabsibd  Woxbv,  2. 


JUBISDICTION. 

The  Supreme  Court  has  jurisdiction,  in 
actions  brought  by  citizens  of  (his 
state  as  holders  of  stock  of  a  railroad 
corporation  created  by  the  states  of 
Illinois  and  Iowa,  for  the  purpose  of 
restraining,  by  ix^ unction,  the  use 
of  the  proctoeds  of  an  issue  of  stock 
alleged,  to  be  illegal  and  void,  and 
appointing  a  receiver  of  such  pro- 
ceeds. Fiik  V.  2%e  Chicago,  Boek 
Idand  ^.  Bailroad  Oompan^,         618 

See  HnsBAND  and  Wifb,  18, 19,  20. 
Bbpbbbb.  * 

subbooatb. 
Tazbs  ANBr  Taxation,  8,  5,  6. 


JUSTICE'S  COUBT. 

1.  The  rule  in  a  justice's  court  is  the 
same  as  in  all  oUier  courts — ^that  if  a 
material  part  of  the  plaintiff's  case 
is  wholly  unsupported  by  evidence, 
a  judgment  in  Ms  favor  will  be  re- 
versed on  appeal,  whether  the  trial 
is  with  or  without  a  jury.  Moart  v. 
Noble,  426 

2.  The  plaintiff  brought  an  action  hi  a 
justice's  court,  alleging  in  his  com- 
plaint that  the  defendant  wrongfully 
and  unlawfully  broke  and  entered 
his  close,  and  cut  timber  and  did 
other  acts  upon  said  premises.  The 
defendamt,  by  his  answer,  justified 
all  the  acts  complained  of,  on  the 
ground  that  the  loeiu  in  quo  was  a 
public  highway,  used  and  occupied 
by  the  public  as  such.  Held^  that 
the  justice  was  right  in  dismissing 
the  action,  on  the  ground  that  the 
title  to  land  came  in  question.  Heath 
V.  BarfnouTf  444 

See  Ambvdmentb,  6. 

COUHTT  CoUBT,  1. 


LEASE. 

1.  A  lease  of  a. dairy  farm,  with  cows 
and  other  property,  for  a  term  of 
years,  at  a  spedfled  rent  payable 
yearly,  contained  this  clause :  *'  The 
party  of  the  first  part  [the  leesors] 
are  to  have  fnU  UUe,  with  the  priv- 
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Qege  of  taking  poasaMiop  at  any  and 
all  times,  of  any  and  all  producta  of 
the  fiuin,  in  pajrment  of  the  balance 
doe  on  the  rent,"  dtc.  ^^tbatthia 
claoae  waa  a  mere  secnrity  for 
money,  and  wai  neoeesarily  in  the 
natnre  of  a  ehatttl  mortga04  ;  and  that 
the  only  title  the  lesnors  had  to  the 
hay  raised  on  the  fium  being  that  of 
chattel  mortgagees,  that  was  the  title 
which  passed  to  an  assignee,  by  their 
assignment  to  him  of  the  counter- 
part of  the  lease,  as  between  such 
assignee  and  the  tenant.  Johuon  t. 
OrofiHft,  674 

2.  Htldy  aUOf  that  the  lease  nerer  hay- 
ing been  filed  as  a  chattel  mortgage, 
as  required  by  the  statute  to  mi^Le  it 
▼alid  as  against  the  creditors  of  the 
lessee,  and  the  tenant  being  in  pos- 
session of  the  form,  when  the  hay 
was  levied  upon  and  sold  by  his  cred- 
itors, on  execution,  no  action  could 
be  nialntained  by  the  assignee  of  the 
lease  against  the  sheriff,  to  recover 
the  value  thereof,  in  the  absence  of 
any  defliult  in  the  payment  of 
rent.  ib 


LEX  LOCI  CONTRACTUS. 

An  agreement  for  the  loan  of  money, 
made  and  consummated  in  this  state 
by  renidents  thereof,  by  which  the 
borrower  is  to  give  a  bond  accom- 
panied by  a  mortgage  upon  lands  in 
Wisconsin,  no  place  of  payment  be- 
ing specified,  is  governed  by  the 
usury  laws  of  New  York  and  not  by 
those  of  Wisconsin.  Oop$  y.  M- 
dm^  860 


LIEN. 
Sh  Bavks. 

LIMITATIONS,  STATUTE  OF. 

Sm  VSHDOB  AHD  PUBOHABBB,  4. 
M 

MAJOBr^lENEBAL. 
Sm  OvFiOB. 


MANDAMUS. 

1.  Where  private  interests  only,  or 
chiefly,  are  concerned,  and  the  peo- 
ple are  only  the  nominal  party,  the 
relator,  who  is  the  real  party  ai^ly- 
ing  for  a  mandamus,  must  show  that 
he,  as  an  individual,  is  entitled  to 
the  relief  sought.  Tk$  FttpU  ts  rd. 
SUphem  y.  HaUe^,  647 

2.  But  on  an  implication  for  a  manda- 
mus to  compel  a  county  treasnrer 
to  issue  his  warrant  to  enforce  the 
collection  of  a  tax  assessed  upon 
debts  owing  to  non-residents,  the 
relator  demanding  the  relief,  not  for 
himself,  but  for  Sie  public,  the  su- 
pervisor of  the  town,  being  an  inhab- 
itant of  the  town,  and  a  tax-payer 
therein,  is  a  proper  person  to  appear 
as  relator.  A 

8.  The  legislature  having  "  authorised 
and  empowered  "  a  bmrd  of  super- 
visors to  cause  taxes  illegally  as- 
sessed and  paid  in  their  county  to 
be  repaid,  it  becomes  tbeir  duty  to 
do  so,  whenever  truthful  claims  for 
such  taxes  afe  duly  presented  to 
them;  and  if  they  fail  to  perform 
that  duty,  but  determine  that  the 
county  and  the  towns  against  which 
the  claims  are  made  cannot  in  jus- 
tice reftind  such  taxes;  that  the 
claims  are  inyalid ;  and  that  the  same 
be  not  allowed,  such  board  will  be 
compelled  by  mandamus  to  proceed 
and  perform  such  duty.  Th$  PmpU 
ex  rd.  The  CetUral  Bank  of  Cherrp 
VaU0ff  V.  The  Beard  ef  Sup^ieere  of 
the  County  of  Oteego,  664 

Bee  MiLiTABT  Bouvtibs. 
Taxbs  ahd  Taxatior,  2. 


MARRIED  WOMEN. 

1.  The  necessary  effect  and  intent  of 
the  act  of  1862,  authorising  married 
women  to  sue  and  be  sued  in  courto 
of  law,  '*  in  the  same  manner  as  if 
they  were  sole,*'  is  to  remove  all  the 
disabilities  of  coverture,  so  fiur  as  to 
enable  a  muried  woman  to  hold  sep- 
arate property  and  to  carry  on  trade 
and  business,  and  make  aD  tiie  or- 
dinary and  incidental  cootracta  re- 
lating thereto,  and  to  he  sued  in 
respect  to  such  oontracto,  in  all 
reepecto  as  thoni^  she  weie  m  ftwi 
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vDinanried.    HU  UrMilfiKiiomU Btmk 
tf  CmwMUJgwn  ▼.  OmrUn^koim^     616 

%  Henoe  8h»  mfty  confess  a  jndi^ment 
to  secure  a  debt  contracted  by  her, 
and  for  her  nse  and  benefit,  in  car- 
rying on  her  separate  business. 
JomsoB,  J.,  dissented.  A 


MASTEB  AND  SERVANT. 
Bm  NmsAVOB. 


MILITARY  BOUNTIES. 

On  the  15th  day  of  March,  1864,  fif- 
teen proper  persons  signed  a  caU  for  a 
special  town  meeting  of  the  town  of 
Westford,  "  for  the  purpose  of  pay- 
ing bounties  to  Yolunteers  in  the 
mUitary    or   naval    serrioe  of   the 
United  States,  during  the  existence 
of  the  war  now  carried  on."    The 
town  clerk  poetod  notices  for  one, 
following  the  language  of  the  call. 
At  the  town  meeting  a  resolution 
was  offered  that "  there  be  paid  |300 
to  each  man  drafted,  and  not  «r- 
mmpUd?'*    It  was  amended  so  as  to 
include  those  who  were  drafted  the 
year  before  and  paid  |800,  and,  as 
amended,  was  passed.    On  the  8th 
of  June,  1864,  the  relator  was  draft- 
ed as  one  of  the  quota  of  the  town, 
under  the  call  of  December  17, 1864, 
and  paid  $300  commutation.      In 
April,  1866,  the  legislature  passed 
an  act  legalizing  the  proceedings  of 
town  meetings  in  the  county  of  Otsego 
(the  town  of  Westford  being  therein) 
relating  to  the  payment  of  hcumtin  to 
Tolunteers,   substitutes  and  drafud 
mm.    ffdd,  1.  That  the  relator  was 
not  ixeo^fted,  within  the  meaning  of 
the  exception  in  the  resolution,  and 
that  it  should  not  be  restricted  so  as 
to  include  only    those    who    were 
drafted  and  actually    entered    the 
eerrioe.    2.  That  it  applied  to  per- 
sons   thereafter   drafted    under*  an 
impending    call  of   the   president. 
8.  That  the  resolution  was  not  void, 
as  contrary  to  the  policy  of  the  gen- 
eral government,  for'the  reason  that 
it  tended  to  keep  men  out  of  the 
service.    4.  That  the  repayment  of 
the  |800  commutation  was  a  "  boun- 
ty," wiUiin  the  act  of  the  legislature. 
6.  That  the  defendants  slMuld  not 
have  been  required  firikwith  to  as- 

Vol.  LIIL  44 


semble  and  andit  the  vslatoips  daim, 
Irat  the  mandamus  should  have  or- 
dered them  to  do  so  at  thsAr  next 
annual  meeting.  The  People  tx  rd. 
Lowell  V.  The  Beard  0/  7b«w  u^wiifart 
ef  the  TewH  of  Weetford,  566 


MILITARY  OFFICES. 


See  Opficbb. 


MISTAKE. 


Se$  HvBBAvn  avd  Wnra,  12, 18. 


MORTOAGS. 

1.  Wherever  a  conveyance  transfsr- 
ring  an  estate  is  originally  intended, 
between  the  parties,  as  a  security  for 
money  or  for  any  other  incumbrance, 
whether  this  intention  appears  fh>m 
the  same  instrument  or  any  other,  it 
is  always  considered  in  equity  as  a 
mortgage,  and  consequently  is  re- 
deemable upon  the  performance  of 
the  conditions  or  stipulations  con- 
tained in  it.    Niottr.Wbod,       285 

2.  A  mortgagee  of  property,  author- 
ized by  the  mortgage  to  sell  the 
property  at  public  auction,  and  to  be- 
come a  purchaser  of  it  at  the  sale, 
is  not  in  that  peculiar  confidential 
relation  to  the  mortgagor  which  the 
law  regards  as  a  fiduciary  relation, 
such  as  that  <ff  guardian  and  ward, 
attorney  and  client,  or  trustee  and 
eeetui  qve  tniet,  H 

8.  Under  the  statute  authorizing  a  sale 
of  mortgaged  premises  by  advertise- 
ment, in  all  cases  where  the  mort- 
gage contains  a  power  of  sale,  on 
complying  with  the  requlromonts  of 
the  statute  as  to  the  manner  of  ad- 
vertising and  conducting  the  sale, 
and  declaring  that  every  sale  made 
pursuant  to  such  a  power  shall  be 
equivalent  to  a  foreclosure  and  sale 
under  the  decree  of  a  court  of  equity, 
it  is  only  necessary,  in  a  case  where 
the  mortgage  provides  that  the  no- 
tice of  sale  shall  be  for  a  shorter 
time,  and  in  a  difibrent  manner  ftt>m 
that  specified  hi  the  statute,  that  the 
sale  should  be  public  and  not  pri- 
vate, and  that  there  should  be  no- 
tice. A 
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i*  By  Uufl,  the  ri|^  of  mortgagon 
an  snfficieoUy  proiected;  and  if 
they  bare  thCTuelTes  proTided  ex- 
pressly for  a  time  and  maimer  differ- 
eot  from  Uiat  prescribed  by  the 
statute,  and  if  the  sale  is  in  conform- 
ity with  the  provisions  of  the  mort- 
gage, it  will  be  upheld,  particularly 
when  it  is  manifest  that  the  method 
contained  in  such  provisions  is  more 
likely  to  secure  notice  to  the  mort- 
gagor than  the  method  prescribed 
by  the  statute.     P«r  Clbbkb,  P.  J. 

tb 

5.  As  the  7th  section  of  the  statute 
expressly  declares  that  the  ny>rtg»- 
gee,  his  assigns,  dtc.,  may  fairly  and 
in  good  Ikith  purchase  the  mort- 
gaged premises  at  the  sale,  and  as 
tiie  section  makes  no  exception,  this 
can  be  done  even  when  the  mort- 
gage contains  no  provision  to  that 
effect  ib 

• 

6.  As  usurious  contracts  are  not  abso- 
lutely void,  but  are  capable  of  being 
treated  as  valid,  by  the  borrower,  if 
the  mortgagor  allows  the  property 
to  be  sold  under  a  foreclosure,  with- 
out taking  the  necessary  means  to 
avoid  the  mortgage,  an  innocent 
purchaser  cannot  be  affected  by  any 
usury  in  the  loan.  ib 


N 

NATIONAL  BANKS. 
8$0  Bavks. 


NSaLIQBNCE. 

1.  If  a  ferry  company,  at  the  very 
threshold  of  its  gate,  places  a  log, 
against  which  its  passengers  would 
be  in  danger  of  stumbling  in  the 
dark,  it  is  bound  to  do  everything  in 
its  power  to  guard  against  the  dan- 
ger. If  it  omits  to  place  a  light 
near  the  obstruction,  for  the  protec- 
tion of  passengers  upon  its  boats,  it 
is  guilty  of  negligence.  Otbom  v. 
l%s  Union  Ftrry  Company ^  629 

2.  The  ordinary  rule  that  a  master  is, 
in  all  cases,  liable  for  the  negligence 
of  his  servant,  does  not,  unqualifi- 
edly, apply  to  im'uries  caused  by  the 
negligence  of  a  contractor,  or  his 


employees.  Tet  where  t2ie 
tractor  has  stipulated  to  use  the 
necessary  precautionary  measures  to 
protect  the  public  against  accidents, 
the  owner  or  employer  is  relieved 
from  responsibility.  ib 

8.  The  contract  between  the  owner  of 
property,  and  a  contractor,  for  the 
making  of  certain  improvements 
thereon,  provided  that  "  in  case  the 
owner  shall  be  held  or  made  liable 
for  any  iivjury  arising  out  of  neglect 
or  willful  default  of  the  said  party 
(the  contractor)  or  .any  of  their 
workmen,  the  owner  may  deduct  any 
such  amount  as  he  may  be  obliged 
to  pay  on  said  account^  fit>m  the 
contract  price."  Held,  that  this  pro- 
vision was  inserted,  not  to  shift  the 
responsibility  to  third  persons  on  the 
contractor,  but  to  indemnify  the 
owner  for  any  damages  which  such 
persons  might  recover  against  him, 
on  account  of  the  negligence  of  the 
contractor.  ik 

8m  Nuisavcb. 

Railboao  Compabibs,  6,  6,  7. 


NOTICE. 

The  rule  is  well  settled,  that  where  a 
notice  is  required  or  authoriBed  by 
statute,  in  legal  proceedings,  it 
means  written  notice.  pMnon  v. 
Lov^oy,  407 

Soe  Appbal,  8,  4. 


NUISANCE; 

1.  The  placing  a  piece  of  timber  in 
the  public  street,  and  keeping  it 
there,  is  the  commission  and  contin- 
uance of  a  nuisance,  being  an  ob- 
struction of  the  full  and  fi^  ei^joy- 

•  ment  of  the  easement.  Otbom  v. 
Union  Ferry  Company ^  629 

2.  The  public  beins^  entitled  to  the  use 
of  the  street  or  highway,  whoever, 
without  special  authority,  obstructs 
it,  or  renders  its  use  hazardous,  by 
doing  any  thing  upon,  above,  or  be- 
low, the  surf&ce,  is  guilty  of  a  nui- 
sance ;  and  any  one  sustaining  spe- 
cial damage  from  it,  without  any 
want  of  due  care  to  avoid  ii\Jury^ 
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has  a  romedy  against  the  person  oon- 
tianing  the  noisanoe.  tb 

8.  The  act  is  wrongAil,  and  does  not 
inrolve  a  question  of  mere  negli- 
gence. Conseqaentlj,  even  if  the 
contract  between  the  owner  of  prop- 
erty and  one  undertaking  to  make 
improvementB  thereon,  contains  a 
provision  that  the  latter  shall  use  all 
precautionary  measures  to  protect 
the  public,  such  owner  will  never- 
theless be  liable  for  any  damages 
sustained  by  an  individual  in  con- 
sequenoe  of  the  placing  and  con- 
tinuance of  a  nuisance  in  the  public 
street,  at  the  procurement  and  with 
the  concurrence  of  the  owner  of  the 
property.  *b 


o 


OFFICE. 

1.  The  governor  has  no  power,  during 
a  rocefls  of  the  senate,  and  without 
its  consent,  to  appoint  a  miyor-gen- 
eral  of  the  State  National  Guard,  to 
fill  a  vacancy  occurring,  in  time  of 
peace.    Th^  FeopU  v.  Moluma^       9 

2.  The  act  of  1840, "  to  provide  for  fill- 
ing vacancies  in  o£9oe,"  was  passed 
to  provide  for  the  filling  of  vacancies 
in  elective  offices,  only.  ib 

8.  There  is  either  a  eatm  omitaut  in  the 
statute,  on  this  subject,  or  the  legis- 
lature has  intentionally  left  a  va- 
cancy in  the  office  of  migor-general 
occurring  in  time  of  peace,  to  be 
fiUed  in  the  ordinary  way.  viz.,  by 
a  simple  devolution  of  the  command 
upon  the  officer  next  in  rank.    Fer 

OiLBBBT,  J.  ih 


ONUS  FROBANDI. 
8t$  Dbbtob  ABU  Cbbditob,  2. 

DlYOBCB,  1. 

Patmbbt,  6. 
Pbbsumptiob. 


ORDEB  FOR  PUBLICATION. 
^  Fbaotxob,  10  to  17. 


PARTIES. 

Where  a  cause  of  action  sounding  in 
tort  is  stated  in  the  complaint, 
against  a  married  woman,  her  hus- 
band is  properly  Joined  with  her  as 
a  defendant  in  the  action.  Jbtderton 
Y.  EiU,  238 

5m  Mandamus,  2.  . 

Railboad  Compabibb,  2,  8. 


PARTNERSHIP. 

1.  Although,  where  there  is  a  general 
partnership,  and  one  of  the  firm  bor- 
rows money  in  the  name  and  upon 
the  credit  of  the  firm,  the  lender  may 
recover  against  the  firm,  if  he  has 
acted  in  good  fiiith,  notwithstanding 
that  the  money  was  ultimately  mis- 
applied by  the  partner  borrowing  it; 
yet  if  the  lender  knows,  at  the  time 
of  ttie  loan,  that  it  is  the  intention 
of  the  borrower  to  apply  it  to  his  in- 
dividual use,  and  afterwards  it  is  so 
applied,  he  cannot  recoTor  from 
the  firm ;  or  if  he  has  good  reason 
to  believe  from  surrouniUng  circum- 
stances, that  such  is  the  intention 
of  the  borrower,  he  is  put  upon  in- 
quiry to  ascertain  fix>m  the  other 
members  of  the  firm  whether  the 
loan  iB  sought  to  be  made  with  their 
consent  and  for  their  use.  Biamg$ 
▼.  Meig$,  272 

2.  So  when  a  banker  has  the  funds  of 
a  firm  deposited  with  him  for  the 
purpose  of  its  especial  business,  and 
when  he  knows  that  one  of  the  firm 
is  engaged  in  individual  specula- 
tions, and  he  transfers  these  funds 
to  the  separate  account  of  this  mem- 
ber, and  with  knowledge  that  die 
latter  appropriates  the  funds  to  such 
speculations,  the  banker  is  liable  for 
the  funds  thus  misapplied,  unless 
they  first  assure  him  of  their  con- 
sent H 

8.  Where  part  owners  of  a  ressel  then 
under  a  charter  to  a  foreign  gOTem- 
ment,  assigned  to  the  plamtiflb  idl 
their  interest  in  said  charter,  and  in 
and  to  the  freight  to  be  earned  un- 
der the  same;  Edd,  in  an  action 
brought  by  the  plaintifib  to  reooTer 
tbehr  share  of  the  freight  earned  by 
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the  Tessel,  daring  the  last  voyage, 
that  such  freight  was  sahject  to  an 
accounting  between  the  several  co- 
owners,  for  all  previons  voyages ;  it 
appearing  that  the  former  voyages 
and  the  one  in  question  were  all  one 
entire,  connected  and  continued 
partnership  transaction.  And  that 
Uie  rights  of  the  plaintift,  as  assign- 
ees, were  only  in  and  to  the  balance, 
which  on  a  settlement  of  the  ac- 
counts of  said  several  voyages  be- 
tween said  co-owners,  might  be 
found  due  to  the  plaintiffii  as  such 
assignees.    WilUamt  v.  Xomtmm,  820 

4.  It  is  not  necessary  to  the  validity 
of  a  release  or  discharge  of  one  of 
the  copartners  of  a  dissolved  firm 
fhnn  a  debt  or  liability  of  the  part- 
nership, that  he  should  have  made 
actual  payment  of  any  part  thereof 
to  the  creditor.  It  is  enough  that  for 
any  reason  the  creditor  discharges 
or  releases  him  in  the  terms  required 
by  the  laws  of  1888,  ch.  267,  and 
laws  of  1846,  ch.  848.  It  makes  no 
dilRweiioe  with  the  rights  or  obliga- 
tions of  his  associate  debtors, 
whether  he  obtained  the  discharge 
with  or  without  payment;  unless 
such  payment  exceeds  his  propor- 
tionate part  of  the  whole  demand ; 
for  the  act  of  1888  makes  him  re- 
sponsible over  to  his  co-debtors, 
notwithstanding  the  discharge  by  the 
creditor,  to  the  full  amount  of  his 
proportionate  sharo,  less  what  he 
has  paid  to  the  creditor,  if  any  thing, 
upon  obtaining  such  discharge.  Fer 
FosTKB,  J.    Bennett  v.  BuehaH^    678 

See  JuneicBHT. 


PAYMENT. 

1.  An  agreement  by  a  creditor  to  take 
the  note  of  a  third  person  in  pay- 
ment of  his  debt,  with  the  actual 
transfer  of  the  same,  and  a  written 
acknowledgment  that  it  is  so  taken 
without  recourse,  on  account  of  the 
creditor's  claim,  furnish  sufficient 
grounds  for  the  jury  to  find  that  the 
note  was  taken  at  the  risk  of  the 
creditor.  If  so,  the  receipt  of  the 
note  is  a  payment  of  the  claim,  and 
an  extinguishment  of  the  right  of 
action  thereon.    Itoberte  v.  lUhery  69 

2.  In  order  to  make  the  receiving  of 
the  note  of  a  third  person,  by  a  ven- 


dor, from  the  vendee,  a  payntent  of 
the  price,  there  must  be  an  agree- 
ment between  the  parties  that  such 
note  shall  be  taken  by  the  vendor 
in  payment  for  the  property  sold. 
Oibeon  v.  Toby,  191 

8.  When  the  sale  and  delivery  of  the 
property  and  the  transfer  of  the 
note  ate  at  the  same  time,  a  pre^ 
eimptum  arises  that  the  parties 
agreed  to  an  exchange  of  property^ 
that  is,  that  the  vendor  should  sell 
and  driver  his  property  for  the  note 
to  be  transferred  by  the  other  party ; 
and  the  agreement  being  executed, 
the  note  is  taken  at  the  risk  of  the 
party  taking  it  for  his  property,     i^ 

4.  The  fact  of  a  simultaneous  exchange 
is  the  evidence  from  which  the  agree- 
ment is  preeumed.  But  this  presump- 
tion is  not  conclusive.  The  party 
taking  the  note  may  show  tint  it 
was  not  the  agreement  that  he 
should  take  the  note  at  his  own  risk, 
in  exchange  for  h|s  property.  i 

6.  If  the  debt  exists  at  the  thne  the 
note  or  draft  of  a  third  person  is 
transferred,  an  agreement  is  te- 
quired  that  it  shall  be  payment.  The 
omte  of  showing  this  is  upon  the 
debtor.  By  proving  an  express 
agreement  that  his  <^edltor  should 
like  the  note  of  a  third  persoo  in 
payment  of  the  debt,  he  proves  an 
acord,  and  by  adding  the  proof  of 
the  delivery  to,  and  acceptance  by, 
his  creditor,  he  proves  the  satis&o- 
tion.  a 

6.  Where,  by  an  agreement  for  the  sale 
of  hogs,  payment  of  the  price  was  to 
be  made  in  cash,  and  the  hogs  having 
been  weighed,  the  agent  of  the  pur- 
chasers expressed  a  desire  to  ship 
them  at  once,  saying  he  had  not 
time  to  pay  then,  l>ut  a  third  person 
would  see  that  the  vendor  was  paid, 
to  which  the  vendor  assented,  and 
such  agent  thereupon  drove  the  hogs 
to  a  railroad  cattle  yard  and  shipped 
them  on  the  cars;  S$U  that  this 
was  a  delivery,  and  the  purchasers 
became  the  debtors  of  the  vendor, 
and  were  bound  to  pay  the  price  in 
cash;  unless  there  was  a  further 
agreement  between  the  parties.      A 

7.  And  the  only  subsequent  agreement 
being  that  an  eastern  dnil  should 
be  given  to  the  Tender,  by  the  ven- 
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dees,  as  good  to  him  as  the  money, 
or  better  than  money ;  HeU  that  the 
delivery  to,  and  acceptance  by  the 
▼endor,  of  an  eastern  draft,  drawn 
by  a  third  person,  for  the  price, 
which  proved  to  be  worthless,  was 
not  a  payment  of  the  debt  ib 

8.  What  will  be  deemed  doe  diligence 
on  the  part  of  the  vendor,  in  giving 
notice  to  the  purchasers,  of  the  dis- 
honor of  a  draft  thus  taken  for  the 
price  of  the  property  sold.  ib 


PLEADING. 
See  Ahbwbr. 

COMPLAIHT. 


PRACTICE. 

1.  Upon  a  bill  of  exceptions  the  court 
can  only  review  the  legal  decisions 
made  at  the  circuit,  and  those  only 
BO  fkr  as  they  were  duly  excepted 
to.  ffavmu  V.  The  Erie  Railway  Com- 
pam^j  828 

2.  It  is  not  the  duty  of  a  judge,  at  the 
circuit,  in  response  to  requests,  to  go 
over  again  the  very  ground  or  ques- 
tions covered  by  the  charge  as  given ; 
and  it  is  not  the  right  of  counsel^ 
when  the  charge  is  ended,  to  seek 
to  get  a  repetition  of  a  leading  idea 
already  fairly  expressed,  by  a  re- 
quest to  charge  upon  it  anew,  or  in 
some  little  different  phraseology,  so 
as  to  get  in  that  shape  a  virtual  re- 
argument  of  the  facts  before  the 
jury.    Fer  E.  D.  Smith,  J.  ib 

8.  Where  it  is  claimed  that  an  order  to 
show  cause  is  invalid,  because  not 
shown  to  have  been  made  at  a  regu- 
larly adjourned  special  term,  it  will 
not  be  presumed  that  it  was  made  at 
a  term  irregularly  held.  The  People 
V.  X%e  Central  CUy  Bank,  412 

4.  When  a  court  has  been  regularly 
convened,  it  continues  open  till  act* 
ually  adjourned.  An  order  for  its 
continuance  is  not  essential;  and 
an  order  made  by  tlie  court  that  it 
shall  so  continue  need  not  be  en- 
tered with  the  clerk.  If  necessary 
to  be  entered,  it  is  the  duty  of  the 
clerk  to  enter  it ;  or  if  accidentally 
omitted,  it  may  be  entered  by  him 
nunc  pro  tune,  and  would  even  be  or- 
dere<^  to  be  entered  on  appeal,  to 
sustain  prcceedings  had  under  it, 
othei-wise  regular.  ib 


6.  It  is  the  clerk's  duty  to  enter  ordera 
of  the  court,  without  any  spedal 
directions  to  that  effect;  and  his 
delay  or  omission  to  make  actual 
and  speedy  entry  Of  orders  in  the 
minutes  will  not  be  allowed  to  pre- 
judice the  substantial  rights  of  par- 
ties, ib 

6.  An  order  for  a  bank  to  show  cause 
why  its  business  should  not  be 
closed,  and  a  receiver  appointed,  is 
properly  served  upon  its  vice  presi- 
dent; especially  where  it  appears 
that  he  is  also  a  director.  ib 

7.  Where  two  receivers  of  an  insolv- 
ent bank  were  appointed,  on  the 
same  day,  by  different  justices,  both 
of  which  receivers  claimed  the  assets 
of  the  bank,  and  one  was  iii  actual 
possession  thereof;  iMtf  that  it  being 
a  question  of  legal  priority  which  the 
court  was  bound  to  settle,  it  would 
inquire  into  the  firactions  of  the  day 
on  which  the  two  receivers  were  ap* 
pointed.  ib 

8.  The  mere  preparation  and  veriflca* 
tion  of  the  papers  on  applications 
for  the  appointment  of  receivers  can- 
not determine  the  question  of  pri- 
ority, ib 

9.  Where  two  applications  were  made 
by  different  parties,  on  the  same 
day,  before  different  justices  and  in 
different  districts,  for  the  appoint- 
ment of  a  receiver  of  a  bank ;  Meld, 
that  the  party  who  obtained  the 
first  judiciid  action ;  the  first  service 
of  papers ;  the  first  giianting  of  the 
order  for  the  appointment  of  a  re- 
ceiver; and  the  first  perfecting  of 
the  appointment,  by  the  execution, 
approval  and  filing  of  the  required 
bond,  took  precedence  of  the  other 
party,  whose  receiver  merely  first 
took  actual  possession  of  the  assets 
of  the  bank.  ib 

10.  The  statute  {Code,  ^  185)  provides 
what  kind  of  proof  shall  oe  made  to 
the  satisfaction  of  the  court  or  officer 
granting  an  order  for  publication, 
that  a  party  cannot,  after  due  dili- 
gence, be  found  within  the  state. 
That  fact  fnust  appear  by  affidavit. 
The  return  of  a  sheriff  wUl  not  an- 
swer ;  that  not  being  the  Und  <rf  evi- 
dence which  the  statute  requires. 
W4fie  V.  GMe,  617 


11.  Nor  can  the  essential  flMst  be  made 
to  appear  partly  by  affidavit  and 


I 
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partly  by  a  retnm.    It  must  be  made 
to  appear  by  affidavit  only.  ib 

12.  The  affidavit  may  be  made  by  a 
plaintiff  Id  the  action.  ib 

18.  The  statute  does  not  prescribe  who 
shall  make  the  affidavit,  but  it  must 
show  to  the  satisfaction  of  the  court 
or  judge  that  due  diligence  has  been 
used,  and  that  the  person  to  be  served 
cannot  be  found  within  the  state,  ib 

14.  The  filing  of  the  complaint  is  not 
necessary,  where  the  summons  and 
complaint  are  served  personally 
upon  the  defendant,  soon  after  the 
order  for  publication  is  granted,  and 
where  no  publication  is  made.        ib 

16.  When  publication  is  ordered,  per- 
sona] service  of  a  copy  of  the  sum- 
mons and  complaint  out  of  the  state 
is  equivalent  to  publication  and  de- 
posit in  the  post-office.  ib 

16.  Where  the  plaintiff  failed  to  comply 
with  the  statutory  conditions  on 
which  the  action  was  deemed  to  be 
commenced,  by  the  issuing  of  the 
summons;  Held  that  it  must  be 
deemed  not  to  have  been  commenced 
until  the  service  of  the  summons  and 
complaint,  under  the  judge's  order ; 
that  up  to  that  time  no  action  had 
been  commenced,  and  none  was  de- 
pending ;  and  that  an  attachment 
previously  issued  and  levied  upon 
the  defendant's  property  had  nothing 
to  support  it,  but  was  wholly  void, 
and  should  be  set  aside.  ib 

17.  The  order  for  publication,  in  such 
a  case,  however,  if  regularly  granted, 
may  be  allowed  to  stand,  without 
any  reference  to  the  attachment    ib 

18.  Where  an  issue  is  formed  upon  an 
answer  setting  up  a  defense  equiva- 
lent or  amounting  to  the  plea  of  mil 
tiel  reeordj  it  is  irregular  for  a  judge 
to  proceed  at  chambers,  without  a 
jury,  to  try  that  issue  and  to  find  his 
conclusions  of  fact  and  of  law,  and 
order  judgment  for  the  plaintiffs. 
Fatnaeht  v.  Stehn,  660 

19.  The  issue  fbrmed  upon  a  plea  of 
nul  tid  record  is  an  issue  of  fact, 
within  the  provision  of  the  Revised 
Statutes  requiring  all  issues  of  fact 


to  be  tried  by  a  jury,  except  in  case 
of  a  reference.  (2  R,  8,  409,  %  4.)  ib 

See  HnsBAivD  avd  Wifb,  6,  6. 
Stay  op  PBocBEniNOS. 


PRESUMPTIOIf. 


1.  The  court  will  not  presume  that  « 
transfer  of  a  security  was  made  in 
violation  of  the  law.  That  is  a  fact, 
if  it  exists,  to  be  shown  in  defense. 
MaUh  V.  BrewtUr,  276 

2.  niegality  is  never  presumed.  Oo 
the  contrary,  every  thing  must  be 
presumed  to  have  been  legally  done, 
until  the  contrary  be  proved.         %b 


PRINCIPAL  AND  AGENT. 

1.  An  authority  to  sell,  given  to  one 
whose  occupation  is  that  of  a  real 
estate  broker,  authorizes  the  broker 
to  sign  the  contract  and  bind  his 
prinMpaU    Fringle  v.  Spmiding^    17 

2.  Where,  in  an  action  to  recover  a 
balance  due  on  a  contract  made  be- 
tween the  plaintiff's  intestate  and 
the  defendant,  there  was  but  one 
question  of  &ct  between  the  parties 
deteimined  by  the  jury,  viz.,  whether 
the  defendant  had  paid  the  amount 
agreed  to  be  paid,  and  the  defend- 
ant's claim  that  it  had  been  paid, 
was  supported  by  proof  tending  to 
show  that  one  L.  who  had  received 
the  money,  was  a  partner  in  the  con- 
tract with  the  plaintiff's  intestate, 
and  also  by  evidence  that  the  plain- 
tiff had  in  fact  authorized  the  de- 
fendant to  pay  L.;  and  the  jury, 
upon  conflicting  evidence,  found  for 
the  plaintiff;  Hdd,  that  it  must  be 
considered  as  finally  settled  that  the 
plaintifi's  intestate,  alone,  was  the 
contractor,  and  that  the  plaintiff  did 
not  give  the  defendant  any  authority 
to  pay  to,  or  L.  any  authority  to 
receive,  for  her,  the  payment  for  the 
work.     Coyle  v.  The  City  of  BrwMyn, 

41 

8.  And  it  being  conceded  that  L.  did 
superintend  the  work,  having  been 
employed  by  the  deceased  contract- 
or, and  continuing  to  superintend 
the  same  under  the  plaintiff  as  ad- 
ministratrix of  the  latter ;  Held  that 
the  plaintiff,  by  claiming  under  the 
contract,  was  not  in  law  bound  to 
ratify,  and  did  not  thereby  ratify  the 
acts  of  L.  and  with  them  the  unau- 
thorized receipt  of  the  money  from 
the  defendant,  in  the  absence  of  any 
proof  of  knowledge  by  her  of  the 
receipt  of  the  money  by  him.         *ft 

4.  Rdd^  aleoy  that  the  case  did  not  cotne 
within  the  rule  that  a  principal  can- 
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not  be  permitted  to  ei\]oy  the  fruits 
of  a  bargain  without  adopting  the 
inBtrumentalitiee  of  the  agent  in  con- 
summating it.  t& 

6.  That  the  contract  having  been  made 
by  the  principal,  performance  of  it 
entitled  the  plaintiff,  as  his  personal 
representatire,  to  payment,  and  pay- 
ment not  having  been  made,  to  her 
or  her  agent  duly  authorized,  her 
right  of  action  was  made  out.  And 
that  an  unauthorized  payment  to  L. 
could  not  be  ratified  by  her  bringing 
an  action  on  the  contract,  as  she 
claimed  nothing  by  reason  of  such 
payment,  but  on  the  contrary  repu- 
diated it  entirely.  Gilbbbt,  J.,  dis- 
sented, ib 

6.  Although  in  all  cases  of  purchases 
and  bargains  respecting  property, 
made  between  principals  and  agents, 
the  utmost  good  fiuth  is  required, 
yet  a  sale  of  his  principal's  property 
at  wliich  the  same  is  purchased  by 
an  agent,  is  not  necessarily  void. 
The  transaction  should,  undoubtedly, 
be  scrutinized  closely ;  but  it  is  only 

'  voidable  where  there  has  been  undue 
influence  and  advantage,  or  where 
there  has  been  imposition.  Ptr 
Glbbkb,  p.  J.    SOiott  V.  Wood,  286 

7.  It  is  different  where  the  strict  rela- 
tion of  trustee  and  eettui  que  trtut, 
exists.  In  such  a  case  the  principle 
applies  where  a  purchase  has  been 
made  by  a  trustee,  of  the  property 
of  his  eettui  que  truet;  although  it 
was  sold  at  public  auction,  it  is  in 
the  option  of  the  eettui  que  trutt  to 
set  aside  the  sale,  whether  made  bona 
Jide  or  not.    Fer  Glbbkb,  P.  J.      ib 

8.  The  owners  of  a  certain  guano 
island  entered  into  an  agreement 
with  W.  and  G.  to  convey  to  the  lat- 
ter one  half  of  said  island,  for 
$80,000;  the  grantees,  in  addition 
to  paying  that  consideration,  bind- 
hig  themselves  to  furnish  a  working 
capital  of  |20,000 ;  and  it  was  stipu- 
lated that  W.  and  G.  should  have  the 
sole  control  and  management  of  the 
property  for  the  mutuid  benefit  of  all 
the  owners.  A  deed  was  executed, 
in  pursuance  of  this  agreement. 
The  plaintiff,  being  the  owner  of  one 
toxiT&  of  the  property,  mortgaged 
his  interest  to  V.  to  secure  SM76, 
and  he  subsequently  executed  an- 
other mortgage,  on  his  interest,  to 
the  defendants,  to  secure  the  pay- 
ment of  their  claims  against  him. 


By  a  power  contained  in  such  mort- 
gage, the  mortgagees  were  author- 
ize, in  case  of  default  of  payment, 
upon  a  specified  notice,  to  sell  the 
mortgaged  property  at  public  auc- 
tion, with  the  privilege  of  themselves 
becoming  the  pnrchi^rs.  In  pursu- 
ance of  Uie  power  contained  in  their 
mortgage,  the  defendants,  after  de- 
mand of  payment  and  on  notice  of 
sale,  sold  the  plaintiff's  interest  in 
the  property,  and  purchased  it  them- 
selves, for  126;  and  subsequently, 
v.,  under  the  power  in  his  mortgage, 
sold  the  plaintiff's  interest  for  |1200, 
the  defendants  being  also  the  pur- 
chasers, ffeld  that  the  relation  be- 
tween the  parties  was  not  that  of 
trustee  and  eettui  que  trutt,  but  at 
most  it  was  only  one  of  prindpal 
and  agent ;  and  that  in  the  absence 
of  any  proof  of  undue  influence  or 
advantage  or  imposition,  the  sales 
were  valid,  unless  other  principles 
of  law  rendered  them  void.  ib 

See  FaAUDS,  Statutb  of,  1,  2,  6. 

PRINCIPAL  AND  8XTRBTY. 

1.  Where  the  plaintiff  executed  a  mort- 
gage on  her  property,  for  the  benefit 
of,  and  as  surety  for,  the  maker  and 
indorser  of  promissory  notes,  and 
on  a  foreclosure  of 'the  mortgage,  the 
indorser  became  the  purcharor  of  the 
premises ;  ffeld  that  the  plaintiff  was 
entitled  to  a  release  and  conveyance 
from  the  purchaser,  of  the  legid  title 
which  he  acquired  on  the  foreclosure 
sale,  upon  the  repayment  to  him  of 
the  amount  of  taxes  and  interest  he 
had  paid.     Thotnat  v.  Thtteott,     200 

2.  Prior  to  the  execution  of  a  mort- 
gage by  the  plaintiff,  the  mortgagee 
held  certain  notes  made  by  B.  and 
indorsed  by  G.  past  due,  upon  which 
G.'s  liabilit}'  had  become  absolutely 
fixed.  He  and  B.  both  desired  an 
extension  of  the  time  of  payment, 
and  negotiated  therefor.  The  cred- 
itor consented  to  grant  an  extension 
and  to  take  new  notes  signed  and 
indorsed  as  before,  on  condition  that 
further  security  should  be  given. 
The  plaintiff  thereupon,  at  the  re- 
quest of  B.,  gave  a  mortgage  on  her 
property,  the  condition  of  which  was 
that  B.  should  pay  such  notes,  to 
which  the  mortgage  was  expressly 
declared  to  be  collateral ;  Edd  that 
by  this  ittstrmnent  the  plaintiff 
pledged  her  lands  as  seeurUy  for  the 
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debt  owing  to  the  mortgagee,  and  for 
which  both  B.  and  €.  were  liable ; 
and  that  the  referee  correctly  found 
and  decided  that  the  plaintiff  made 
and  executed  the  same  for  the  ben- 
efit of,  and  aa  surety  for,  both  B.  and 
G.  as  collateral  security  to  the  notes 
as  made  and  indorsed.  ib 

8.  Hiddj  alio,  that  evidence  that  B.  in- 
formed the  plaintiff  of  the  facts,  ap- 
plied to  her  to  give  the  mortgage, 
expressing  the  opinion  that  there 
was  no  danger  of  her  losing  her 
property ;  that  he  thought  he  and  C. 
would  be  able  to  pay  the  notes ;  and 
telling  her  how  the  notes  were  to 
be  made,  &.C.,  was  not  improper ;  it 
not  going  to  contradict  or  vary  the 
terms  or  legal  effect  of  the  mort- 
gage, as  properly  construed  in  the 
fight  of  conceded  and  surrounding 
circumstances.  ib 


PROMISSORY  NOTES. 

1.  Any  act  of  an  indorser  of  a  promis- 
sory note,  calculated  to  put  the 
holder  off  his  guard,  and  prevent  him 
from  treating  the  note  as  he  would 
otherwise  have  done,  is,  in  judgment 
of  law,  a  waiver  of  demand  and 
noUoe.     Shildm  v.  HortoHy  28 

2.  Thus,  where  the  holder  of  a  note 
told  the  indorser,  sixteen  days  before 
it  fell  due,  that  the  maker  wanted 
the  note  to  remain  another  year,  and 
asked  him  if  he  was  willing,  and  the 
indorser  replied  that  he  was  willing 
to  let  it  remain,  and  at  the  same 
time  took  the  note  and  looked  it 
over,  and  said  it  was  a  good  note ; 
Mild  that  this  excused  a  demand, 
and  notice  of  non-payment.  «& 

8.  In  an  action  upon  a  promissory  note 
made  by  the  defendants,  payable  to 
the  plaintiff  or  his  order,  the  defend- 
ants set  up  a  defense  that  the  note 
belonged  to  the  plaintiff  and  one  V. 
as  partners,  under  the  firm  name  of 
"  M.  &  Co. ; "  and  they  set  up  a 
counter-claim  in  their  &vor  against 
M.  &  v.  as  such  partners.  On  the 
trial  they  gave  evidence  tending  to 
show  that  the  money  advanced,  and 
for  which  the  note  was  given,  was 
advanced  in  pursuance  of  a  contract 
between  them  and  M.  &>  Co.  and  was 
the  money  of  M.  &  Co.;  also  to 
show  a  breach  of  the  contract  by  M. 
&  Co.  and  that  damages  had  accrued 
to  the  defendants  from  such  breach. 


The  plaintiff  testified  that  the  money 
advanced  was  his  money,  and  that 
the  note  belonged  to  him,  and  V.  bad 
no  interest  in  the  same  or  in  the 
money.  Held  that  the  plaintiff,  own- 
ing and  holding  the  note  in  his  own 
right,  could  maintain  an  action 
thereon,  in  his  own  name  alone,  to 
recover  the  amount  due  by  its  terms. 
And  that  if  the  question  of  the  ex- 
clusive ownership  of  the  note  by  the 
plaintiff  was  of  any  importance,  it 
should  have  been  submitted  to  the 
Jury ;  at  least  the  plaintiff  should  not 
have  been  nonsuited  on  that  ques- 
tion.   Mynderu  v.  Snook,  284 

4.  JSiflltf,  «2i9,  that  the  circumstance  that 
the  money  for  which  the  note  was 
given  was  advanced  upon  the  con- 
tract, did  not  make  it  necessary  lor 
the  parties  to  the  contract  to  unile 
in  an  action  upon  such  note;  the 
contract  itself  providing  that  the  de- 
fendants should  give  their  .note  for 
money  to  be  loaned  by  the  plaintiff, 
without  saying  to  whom  the  same 
should  be  miuie  payable,  and  the 
note  being  severed  from  the  contract, 
by  the  act  and  consent  of  all  the  par- 
ties, at  the  time  it  was  executed,    ib 

6.  The  note,  in  such  a  case,  is  no  part 
of  the  agreement,  but  a  separate  and 
independent  promise  made  by  the 
defendants  in  execution  and  fulfill- 
ment, pro  tantOf  of  that  part  of  the 
agreement  on  their  part.  ib 

6.  One  who  indorses  commercial  paper 
before  maturity,  for  the  accommoda- 
tion of  the  payees,  without  any 
knowledge  of  the  fiict  that  the  note 
was  executed  by  the  makers  for  the 
benefit  of  the  payees,  upon  the  Ikith 
of  a  promise  by  the  latter  to  send  the 
midcers  paper  sufllcient  to  pay  the 
same,  and  that  such  promise  has 
been  only  partially  performed,  may, 
after  having  been  compelled  to  pay 
the  note,  recover  the  amount  of  the 
makers,  ff^attom  v.  Shutilewtrth,  867 

7.  A  recovery  in  such  an  action  will  not 
be  defeated  by  the  fiict  that  the 
makers  have  executed  to  the  plain- 
tiff a  voluntary  assignment  oi  their 
property  in  trust  for  their  creditors, 
in  which  the  plaintiff  is  named  as  a 
preferred  creditor ;  where  it  appears 
that  no  dividend  has  been  made 
under  such  assignment,  nor  any  ap^ 
plication  made  of  money  realiaed 
from  the  assigned  property,  iqKm 
the  plaintiff's  claim.  A 
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8.  The  mere  acceptance  of  such  a  tnist, 
by  the  aaeigDee,  will  not  haye  the 
effect  to  feuspend  hia  remedy  as  in- 
doraer,  against  the  makers.  ib 

9.  The  parties  to  commerdal  paper  are 
liable  in  the  order  in  which  their 
names  appear  upon  the  same.  Hence 
if  a  second  indorser  is  compelled  to 
pay  the  amount,  he  may  recover  the 
same  in  an  action  against  the  mak- 
ers, ib 

10.  Although  the  sale  of  a  bid  for  a 
contract  upon  public  works  \b  illegal 
and  void,  yet  if  the  purchaser  gives 
his  note  for  the  purchsse  money,  for 
the  benefit  of  several  persons  inter- 
ested in  the  bid,  and  afterwards  p^ys 
it  to  one  of  them,  the  latter  cannot 
set  up  the  iUegality  of  such  sale,  to 
avoid  the  payment  to  one  of  the 
payees,  of  his  share  of  the  note. 
Wooduwrtk  V.  Bmnttt,  861 

11.  Such  a  note  cannot  be  enforced, 
as  between  the  immediate  parties  to 
it  The  maker  can  successfully  resist 
the  payment  thereof;  and  the  de- 
fense of  the  illegality  of  the  transac- 
tion out  of  which  the  note  arose 
would  be  a  perfect  defense  to  an  ac- 
tion brought  to  collect  it,  it  mmim.  ib 

12.  The  defendants,  on  the  transfer  of 
a  customer's  note  to  the  plaintiff, 
agreed  to  indorse  it  and  waive  de- 
mand and  notice,  and  thereupon 
made  the  following  indorsement 
thereon,  signed  by  them,  in  their 
Ann  name:  "I  waive  demand  of 
protest."  SM  that  the  language 
of  the  indorsement  might  be  con- 
strued as  implying  an  intention  to 
waive  both  demand  and  notice. 
Forier  v.  KmbaU,  467 

18.  JIto  hdd,  that  if  the  language  of 
the  indorsement  was  too  indefinite 
and  uncertain  to  express  a  legal  eon- 
tract,  the  plaintiff  might  resort  to 
parol  evidence  to  establish  one,  not 
inconsistent  with  the  written  in- 
dorsement, ib 

8e*  Patmbht. 

PUBLICATION. 

Ss$  Pbactiob,  10  to  17. 
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BAILaOAD  COMPANIES. 

1.  A  statate  passed  in  1866  anthor- 
iied  certain  towns  to  subscribe  for 


.the  stock  of  a  railroad  company, 
to  such  an  amount  as  a  majority 
of  the  tax  paying  inhabitants  of 
each  town,  owning  or  representing 
more  than  one  half  of  the  taxable 
property  in  said  town,  as  shown  by 
the  assessment  roll  for  the  year 
1866,  should  fix  upon  by  their  as- 
sent in  writing,  or  by  votes,  not  ex- 
ceeding a  certain  per  centage  of  the 
assess^  valuation  of  property  there- 
in; on  condition  that  such  written 
consent  of  a  minority  of  the  tax 
payers  owning  or  representing  more 
than  one  half  of  the  taxable  prop- 
erty of  said  town  on  the  assessment 
roll  for  the  year  1866,  shoukl  first  be 
obtained.  The  written  consent  of 
the  requisite  number  of  tax  payers 
of  one  of  the  towns  specified  was 
obtained,  for  the  borrowing  on  the 
credit  of  the  town  of  the  sum  of 
$126,000.  But  such  consent  con- 
tained the  following  condition,  viz : 
"  This  consent  is  made  and  signed 
upon  the  express  condition  that  said 
road  shall  he  located  and  construct- 
ed upon  a  Hne  running  through  or 
near  the  village  of  E.;  wenoe  south- 
erly through  the  towns  of  L.  and 
S."  A  sufficient  number  of  the  tax 
payers  of  the  town  in  question  did 
not  sign  an  unconditional  consent  to 
authorize  the  commissioners  to  bond 
the  town  and  subscribe  for  stock  in 
said  railroad  company,  pursuant  to 
the  statute.  Held  that  if  the  condi- 
tion annexed  to  the  consent  so  given 
rendered  the  same  invalid,  it  was 
made  valid  by  a  subsequent  statute, 
passed  in  1868,  which  declared,  in 
substance,  that  consents  obtained  in 
pursuance  of  the  act  of  1866  should 
be  valid  and  effectual  for  all  pur- 
poses for  which  they  were  author- 
ized to  be  given,  and  should  not  be 
invalidated  or  avoided,  or  in  any 
manner  affected,  by  reason  of  cer- 
tain specified  matters  "or  for  any 
other  error,  irregularity,  omission  or 
defect,"  provided  a  m^ority  of  the 
tax  payers  should  have  actually 
signed  or  executed-  such  consents. 
1%$  Fep^  ta  rd.  Sen  v.  Oltrkt    171 

2.  ffeid,  aUOf  that  in  an  action  brought 
in  the  name  of  the  people,  against 
the  commissioners  appointed  under 
the  act  of  1866  to  subscribe  for  the 
stock  of  the  railroad  company  therein 
mentioned,  on  behalf  of  a  town,  to 
restrain  such  commissioners  from 
executing  or  issuing  or  disposing  of 
any  bonds  of  said  towo,  in  payment 
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for  stock  snbflcrlptioiu,  &c.,  the  nil- 
road  oompany  was  a  neoessary 
party.  ib 

8.  That  the  action  being  for  an  alleged 
wrong,  the  railroad  company  was 
not  a  defendant,  so  as  to  be  bound 
by  the  proceedings  or  judgment 
therein,  by  merely  being  named  as 
a  defendant  in  tiie  summons  and 
pleadings.  ib 

4.  Bnch  an  action  cannot  be  maintain- 
ed in  the  name  of  the  people  by  their 
attorney  general,  U  $eenu;  the  peo- 
ple of  the  state  not  being  interested 
in  the  question  whether  the  taxable 
inhabitants  of  a  particular  town 
should  issue  bonds  of  such  town  to 
aid  in  the  construction  of  a  railroad. 
Nor  is  it  authorized  by  sections  429 
to  447  of  the  Code  of  Procedure,  ib 

6.  In  an  action  against  a  railroad  com- 
pany, by  administrators,  to  recover 
damages  for  the  death  of  their  inte^ 
tate,  caused  by  the  alleged  wrongful 
act,  neglect,  Slc  of  the  defendant, 
the  Judge  charged  the  Jury  that  per- 
sons approaching  a  raOroad  in  plain 
sight  are  bound  to  look  and  see  if 
any  train  is  coming;  that  if  tbey 
look  up  and  down  the  road  as  men 
of  ordinary  prudence  would  do  in 
tra?eling  near  a  railroad,  and  are 
not  negligent,  the  plaintiffs,  in  an 
action  against  the  railroad  company, 
for  damages,  are  entitled  to  recover, 
if  the  persons  in  charge  of  the  rail- 
road were  negligent.  Seld  that  this 
was  a  correct  statement  of  the  rule 
in  respect  to  the  conduct  of  a  plain- 
tiff, in  such  cases,  ffavmt  y.  The 
JSrie  EaUwoff  Compa$iy,  828 

6.  It  is  not  a  question  of  law  how  fax 
a  man  should  look,  in  such  a  case, 
but  he  must  use  his  eyes  and  his 
ears,  in  view  of  the  circumstances, 
as  men  of  ordinary  prudence  would 
do  in  like  cases.  And  this  rule  is 
one  for  the  jury  to  apply.  ib 

7.  It  is  not  error  for  a  judge  to  refuse 
to  charge  that  "it  mattered  not 
whether  the  bell  was  rung  the  dis- 
tance of  eighty  rods,  if  it  was  rung 
far  enough  from  the  crossing  to  warn 
passers  by."  The  statute  having 
provided  that  this — "far  enough  to 
warn  passers  by" — shall  be  eighty 
rods,  the  jury  have  no  right  to 
change  the  rule  as  thus  fixed,         ib 

S.  A  tailroad  company,  on  purchasing 
land,  has  the  right  to  pay  a  part  of  ' 


the  consideration  therefor,  by  keep- 
ing open  portions  of  the  same  as 
public  streets.  Hence  a  condition 
in  the  deed  that  certain  portions  of 
the  land  conveyed  shall  be  kept  open 
as  public  streets,  is  not  void  as  im- 
posing a  duty  or  trust  upon  the  cor- 
poration inconsistent  with  its  busi- 
ness, and  outside  of  the  objects  for 
which  it  was  formed.  Tinkham  v. 
The  Brie  RaUioay  Con^Mny,  893 

9.  Where  commissioners  appointed  to 
appraise  land  taken  by  a  railroad 
company,  under  the  statute,  for  lay- 
ing its  track,  awarded  to  the  owner 
a  specified  sum,  being  the  value  of 
the  land,  but  refused  to  increase 
that  amount  by  allowing  consequen- 
tial damages,  based  upon  the  pos- 
sibility or  evefi  probability  that  the 
particular  business  in  which  he  was 
engaged  might  be  injured,  and  his 
property  (a  flax  mill)  decreased  m 
value,  in  consequence  of  danger  to 
be  apprehended  from  fire  emitted 
from  the  locomotive  engines  of  the 
company ;  Held  that  the  commission- 
ers adopted  the  proper  rule  of  com- 
pensation. Matter  of  the  apflieutim 
of  the  Unim  VUlage  and  Johneamntte 
Bmkaad  OfMopatty,  467 

10.  Neither  a  railroad  corporation,  nor 
its  directors,  have  the  right  to  make 
certificates  purporting  to  represent 
capital  stock,  which  has  not  in  fact 
been  subscribed  and  paid  for,  and  to 
put  them  on  the  market  and.  sell 
them  below  par.  Every  pa|ier  issued 
purporting  to  represent  stock  which 
has  in  fact  no  existence,  is  a  false 
certificate ;  and  the  directors  are  not 
authorized  to  issue  false  certificates. 
Such  issues  are  idtra  9iree.  Fiek  v. 
The  Chieago,  Rock  letand  %e,  Itmilroad 
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11.  The  act  of  the  directors  in  issuing 
such  false  certificates  of  stock,  can- 
not be  ratified  by  a  subsequent  stat- 
ute, passed  by  one  of  the  Htates  from 
which  the  corporation  derives  'Ma  ex- 
istence, alone ;  neither  state  having 
exclusive  jurisdiction  over  the  corpo- 
ration. 1^ 

12.  An  ii\jnnction  should  not  be  issued 
to  restrain  the  corporation,  except 
so  far  as  the  illegal  certificates  are 
concerned.  The  transfer  of  such 
certificates  may  be  enjoined,  and  the 
proceeds  held  by  the  court  to  pro- 
tect the  company  againat  daima  for 


INDEX. 


699 


damages  by  the  holders  of  fUSe  oer- 
tiflcates,  or  to  enable  it  to  retire 
them.  (b 

8te  FOBBION  CoBPOBATIOlfS. 
JUBIBDICTIOV. 

BEGSIYEB. 

Su  COBPOBATIOBS,  7,  8. 

Ibjunctiob. 
Pbaoticb,  6,  7,  8,  9. 

BEFEREE. 

1.  The  opinions  adranced  in  WboAruff 
Y.  Diekie,  (18  How.  Fr.  164,)  that  "  a 
referee  is  no  longer  an  ofSoer  of  the 
court;"  that  "the  court  at  special 
term  has  no  more  power  to  grant 
amendments  than  the  court  has  on 
the  triai;"  and  that  "a  referee  has 
all  the  powers  of  a  court  at  special 
term,  to  allow  amendments,"  disap- 
proved.   Ibrd  T.  Fordf  625 

2.  A  referee  appointed  to  hear  and  de- 
termine a  cause  is  always  under  the 
control  and  direction  of  the  court, 
and  may  be  removed  at  its  pleasure. 

t» 
8.  A  referee  has  no  authority,  on  the 
trial  of  an  action  before  him,  to 
make  an  order  allowing  an  answer 
to  be  amended  by  inserting  therein 
the  defense  of  the  statute  of  limita- 
tions, ib 

4.  Although  an  order  thus  made  is  the 
subject  of  exception,  and  may  be  re- 
viewed on  appeal  ft-om  the  judgment 
entered  on* the  referee's  report,  the 
plaintiff  is  not  restricted  to  that  mode 
of  redress.  He  has  the  right  to  seek 
a  more  expeditious  and  less  expens- 
ive mode.  ib 

6.  The  special  t^rm  possesses  the  pow- 
er to  set  aside  any  order  made  by  a 
referee,  in  the  progress  of  a  cause, 
which  he  had  fiot  authority  to  fnake, 
and  also  the  power  to  compel  him 
to  proceed  to  the  trial  of  the  issues 
referred  to  him  for  determination,  ib 


REMOVAL  OF  CAUSE  TO  UNITED 
STATES  COURT. 

1.  Where  a  plaintiff,  on  an  application 
by  the  defendants  to  remove,  the  ac- 
tion to  the  Circuit  Court  of  the  Uni* 
ted  States,  showed  that  he  had  had 


a  domicil  in  Boston  for  several  years ; 
that  last  year  he  purchased  a  house 
there,  and  there  his  family  resided ; 
he  coming  to  the  city  of  New  York 
for  the  purposes  of  Ms  business,  and 
returning  to  his  home,  in  Bcston,  at 
intervals,  as  his  occupation  peimit- 
ted ;  Meld  that  he  was  to  be  deemed 
a  citizen  of  Massachusetts.  litk  v. 
The  Chicagoy  Book  Iriand  ^.  Bailroad 
Companffy  472 

2.  The  inference  as  to  citizenship  is 
strengthened,  in  such  a  case,  by  the 
finct  that  the  party  has  not  voted  in 
this  state,  but  has  done  so  regularly 
in  another  state,  since  he  took  up 
his  domicil  there  several  years  ago. 

ih 

8.  What  facts  will  be  deemed  sufficient 
to  show  that  a  party  has  not  changed 
his  residence  from  another  state  to 
thisi  ib 

4.  Presumptively,  citizenship  of  a  de- 
fendant in  another  state,  being  once 
established,  still  continues;  and  if 
the  question  as  to  a  change  of  it  be 
in  doubt,  the  doubt  must  he  resolved 
against  the  plaintifb,  upon  whom  is 
the  burthen  of  overcoming  the  pre- 
sumption, ib 

6.  Unless  all  the  plaintiffii  be  citizens 
of  the  state  in  whose  court  the  ac- 
tion is  brought,  and  all  the  defend- 
ants citizens  of  a  state  other  than 
that,  the  action  cannot  be  removed 
to  a  federal  courts  under  the  judi- 
ciary act  of  1789.  ib 

6.  Where  it  appeared  that  in  one  of 
two  suits  sought  to  be  removed,  the 
plaintiff  was  a  citizen  of  this  state ; 
m  the  other  the  plaintiffs  were  citi- 
zens, one  of  this  state,  and  the 
others  of  other  states ;  and  in  both 
cases  the  defendants  consisted  part- 
ly of  citizens  of  this  state  and  partly 
of  citizens  of  other  states ;  Hdd  that 
the  actions  could  not  be  removed, 
under  that  act  i 

7.  The  acts  of  congress  of  1866  and 
1867,  in  relation  to  the  removal  of 
causes  from  state  courts  to  United 
States  courts,  commented  on  and 
construed.  ib 


RESERVATION. 
8f  Dbbd. 
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mDsx. 


REWARD. 

8e$  AoTiOH,  6,  6. 

s 

SOIElfTER. 

8t$  DSOHT. 

SEPARATION. 
8m  HirsBAVD  amd  Wipb,  18, 19,  20. 

SHERIFF. 
899  AoTioH,  6,  6,  7. 

SPECIAL  TERM. 
8e$  Rbpbbbb,  6. 

SPECIFIC  PERFORMANCE. 
8te  Vbvdob  abd  Pubchabbr,  8. 

STAMPS. 

1.  Under  the  act  of  congress  requiring 
stamps  apon  written  agreements,  dbc 
approved  June  30, 1864,  the  {nra- 
Iklity  of  an  instrument  not  stamped, 
as  well  as  the  forfeiture  impoHed,  is 
made  to  depend  upon  the  existence 
of  the  intent  to  evade  the  act.  Uoim 
▼.  CmrpmUr^  882 

2.  That  the  parties  to  an  agreement  are 
aware  of  the  requirement  of  the 
statute  is  to  be  presumed ;  and  their 
omission  to  obey  it  must,  in  the  ab- 
sence of  any  explanation,  be  deemed 
willful  and  with  intent  to  evade  its 
requirements.  ih 

8.  The  act  of  omitting  a  revenue  stamp 
is  unlawful  and  injurious  to  the 
government,  and  must  be  deemed, 
presumptively,  so  intended.  It 
comes  within  the  class  of  cases  in 
which  the  proof  of  justification  or 
excuse  lies  with  the  party  trans- 
gressing j  and  on  fiiilure  thereof,  the 
Uiw  implies  a  criminal  intent.         ib 

STATUTES. 

The  statements  contained  in  the  head- 
ings to  the  chapters,  titles  and  arti- 
cles hito  which  part  1  of  the  Revised 


StalQtes  u  divided,  of  the  subjecta  to 
which  they  reepecUvely  relate,  are  a 
part  of  the  law  itself,  and  not  in 
any  wise  extrinsic  to  the  enacting 
clause.  Their  office  is  solely  to  con- 
trol, limit  and  apply  the  succeeding 
provisions  of  the  statute.  And  effect 
should  be  given  to  them,  according 
to  their  ftiir  and  ordinary  import 
and  understanding.  Ftr  Oilbbbt,  J. 
TKi  FeopU  V.  Molimmx,  9 

S40  Bahks,  1. 

CoNBTITimOBAL  LaW. 

Dbbtob  and  Cbbditor,  1. 

Officb. 

Railroad  Covpahibs,  1. 

Rbxoval  of  Oausb  to  U.  S. 

COUBT. 


STAY  OF  PROCEEDINGS. 

1.  A  motion  for  a  stay  of  proceedings 
in  an  action,  on  the  ground  that  an- 
other suit  is  pending  wbic*h  embraces 
the  same  matters,  will  not  be  granted 
where  the  parties  to  the  two  actions 
are  not  the  same,  and  it  does  not  ap- 
pear that  the  entire  relief  demanded 
and  sought  for  in  the  one  action 
could  be  awarded  in  the  other.  The 
F0opU  V.  The  Northern  Rmtroad  Com- 
ponty^  98 

2.  Such  a  motion  is,  if  not  exclusively, 
certainly  to  a  very  great  extent,  ad- 
dressed to  the  discretion  of  the  court 
at  special  term ;  and  so  far  as  it  is 
of  that  character,  the  decision  of  the 
court  cannot  be  overhauled  on  ap- 
peal. *'  ib 


STOCK. 
See  Banks. 

SUBP(£NA. 
8e$  HcrsBAND  akd  Wifb,  5,  6. 


SUPPLEMENTARY  PROCEED- 
INGS. 

See  Appbal,  6. 


SUPERVISORS. 

See  Mabdakvb,  8. 

Tazbs  axd  Taxaviov,  8|  0. 
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8XJPBEME  COUBT. 

Be$  JUBISDIOTIOV. 


8UBB0GATE. 

1.  In  order  to  confer  jurisdiction  on 
the  coort,  under  the  section  of  the 
Bevised  Statutes  providing  Aat  if  an 
executor  or  administrator  doubt  the 
Justice  of  any  claim  presented  to 
him,  he  may  enter  into  an  agreement 
in  writing,  with  the  claimant,  to  re- 
fer the  matter  to  referees,  to  be  ap- 
proved by  the  surrogate,  and  that 
upon  filing  such  agreement  and  ap- 
proval wi£  the  clerk  of  the  Supreme 
Court,  a  rule  shall  be  entered  by 
the  clerk,  referring  the  nSatter  to 
the  persons  so  selected,  it  is  not  nec- 
essary that  there  should  be  i^  literal 
compliance  with  its  terms;  a  sub- 
stantial complumce  is  enough.  Buck- 
Un  V.  Cht^m,  488 

2.  To  give  Jurisdiction,  there  must  be : 

1.  Kn  agreement  in  writing  to  refer ; 

2.  The  persons  agreed  on  as  ref- 
erees most  be  approved  by  the  sur- 
rogate; 8.  The  agreement  and  ap- 
proval must  be  filed ;  4.  A  rule  re- 
ferring, the  claim  to  the  persons 
indicaled  must  be  entered  by  the 
clerk  of  the  Supreme  Court.  ib 

Z.  A  surrogate  made  and  signed  an 
order  in  writing,  entitled  in  his  court, 
reciting  that  the  claim  of  the  plain- 
tiff against  the  estate  of  C.  had  been 
presented  to  the  administratrix  and 
rejected,  and  the  parties  had  agreed 
to  a  reference;  and  directing  that 
three  persons  named  be  and  they 
were  thereby  appointed  referees  to 
hear  and  determine  said  claim  of 
the  plaintiff;  and  that  such  order  be 
entered  with  the  clerk  of  the  county. 
At  the  foot  of  this  order  was  the  fol- 
lowing consent,  signed  by  the  attor- 
neys of  the  respective  parties :  "  We 
assent  to  the  above  order,  and  con- 
sent that  the  same  be  entered."  The 
order,  with  the  consent  attached, 
was  tlien  filed  by  the  county  clerk 
and  a  memorandum  of  the  filing  in- 
dorsed thereon.  HM^  1.  That  the 
order  and  consent,  taken  together, 
were  a  sufficient  agreement  in  voit- 
ing  to  refer.    2.  That  there  was  suf- 

■  fldeot  evidence  that  the  surrogate 
approved  of  the  persons  named  as 
Wtonm.    S.  That  the  statutory  re- 


quirement as  to  the  flUng  of  an 
agreement  to  refer,  was  complied 
with.  4.  That  if  the  order  referring 
the  claim  to  the  persons  named  as 
referees  was  not  entered  by  the  clerk, 
it  oould  be  done  nmiepro  tmiCt  and 
should  be  so  entered,  to  prevent  a 
ftilure  of  Jurisdiction.  6.  That  even 
assuming  that  the  papers  were  not  in 
conformity  to  the  statute,  still  the 
referees  acquired  jurisdiction  to 
hear,  try  and  determine  the  matters 
in  controversy  between  the  parties; 
and  that  their  report  was  legal  and 
binding  on  the  parties,  until  it  was 
set  aside  by  the  court  in  some  pro- 
ceeding properly  instituted  for  that 
purpose.  6.  That  the  Supreme 
Court  had  Jurisdiction  over  the 
claims  which  were  submitted  to  the 
referees ;  in  other  words,  that  it  had 
Jurisdiction  of  the  subject  matter. 
That  by  the  voluntary  consent  and 
appearance  of  the  parties  Jurisdic^ 
tion  of  their  persons  was  obtained ; 
and  whenever  jurisdiction  over  both 
is  acquired,  the  proceedings  there- 
after are  valid,  however  irregular 
they  may  be.  7.  That  the  appear- 
ance before  the  referees,  the  trial  of 
the  claim  presented,  and  report 
thereon,  were  all  that  were  neces- 
sary to  Justify  the  entry  of  a  Judg- 
ment ;  that  all  the  preliminary  steps 
might  be  supplied  mum  pro  imic,    ib 

Sa  ExBCUTOBB  AND  Admxsibtbatobs. 


TAXES  AND  TAXATION. 

1.  Upon  the  return  of  a  town  collector 
showing  that  the  taxes  imposed  upon 
debts  owing  to  non-resident  creditors 
remain  unpaid,  the  statute  makes  it 
the  duty  of  the  county  treasurer, 
after  the  expiration  of  twenty  days 
from  the  return,  to  issue  his  warrant 
to  the  sheriff,  commanding  him  to 
make  of  the  goods  and  chattels  and 
real  estate  of  such  non-residents,  the 
amount  of  such  tax,  &c.  (Lthcg 
1861,  eh.  871,  ^  6.)  This  is  a  mere 
ministerial  duty  which  the  statute 
imposes  upon  the  treasurer,  and 
peremptorily  requires  Mm  to  per- 
form nixm  the  making  of  the  col- 
lector's return.  He  lu^  no  discre- 
tion to  exerdse,  in  the  matter,  and 
is  invested  with,  no  Judicial  functions 
whatever,  in  regard  to  it.  Tks  ^HpU 
$x  rd,  8tipMm$  v.  StilMiff  M7 
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2.  He  has  no  power  or  authority  to  sit 
in  judgment  upon  the  acts  of  the  as- 
sessors of  the  town,  or  upon  those  of 
the  board  of  supervisors  of  the 
county.  Nor  can  he,  in  answer  to  an 
application  for  a  writ  of  mamUunuit 
against  liim,  for  refusing  to  perform 
his  duty,  bring  their  proceedings 
into  review  for  Une  purpose  of  estab- 
lishing errors  or  mistakes  in  such 
proceedings.  ib 

8.  But  want  of  jurisdiction  may  be  al- 
leged by  way  of  answer  to  any  and 
all  judicial  proceedings.  Hence  the 
county  treasurer  may  challenge  the 
jurisdiction  of  any  and  all  of  these 
officers  and  tribunals  to  make  the 
assessment,  or  impose  the  tax  there- 
on, and  show,  if  he  can,  that  the  as- 
sessment and  the  tax  are,  both,  or 
either,  contrary  to  the  statute,  and 
Toid.  ib 

4.  The  assessors  are  not  concluded  by 
the  ye  rifled  statement  of  the  agent 
of  non-resident  creditors,  made  in  the 
prescribed  form,  of  the  amount  of 
debts  due  such  non-residents;  but 
if  they  do  not  give  full  credit  to  such 
statement,  they  may  go  farther,  and 
make  diligent  inquiry  for  them- 
selves, from  the  debtors  and  other 
sources,  and  thus  ascertain  the 
amount  of  such  indebtedness  fh>m 
solvent  debtors.  .  ib 

6.  And  having  jurisdiction  to  make 
Airther  inquiries  and  investigations 
upon  that  point,  their  errors  and 
mistakes,  whatever  they  may  have 
been,  cannot  be  brought  in  question 
and  reviewed  on  application  for  a 
mandamus.  ib 

6.  Jurisdiction  being  established,  a  tax, 
founded  upon  the  assessment,  has 
all  the  force  and  vigor  of  a  judicial 
sentence,  importing  absolute  verity, 
notwithstanding  such  mistakes  and 
errors.  ib 

7.  Whenever  claims  in  respect  to  as- 
sessments for  taxes  upon  United 
States  bonds,  stocks  or  securities  ex- 
empt from  taxation,  are  presented 
to  the  board  of  supervisors  of  either 
of  the  counties  mentioned  in  the  act 
of  May  17,  1867,  {Laws  of  1867,  ch. 
938,)  it  is  the  duty  of  the  board  to 
hear  and  determine  such  claim,  and 
to  repay  to  the  claimant  the  amount 
collected  or  paid  upon  such  assess- 
ment, by  levying  the  same  by  tax 
upon  the  taxable  property  of  the 


county.  Th4  People  ex  rd.  The  CetUrA 
Bank  of  Cherry  Valley  v.  The  Board  of 
Supervieors  of  Otsego  County  ^  564 

8.  The  act  is  mandatory  and  imperative 
upon  the  board  of  supervisors  to  de- 
termine the  amount  of  taxes  the 
claimants  have  paid  by  reason  of  as- 
sessments upon  such  exempt  prop- 
erty, and  to  cause  such  amounts  of 
taxes  to  be  collected  and  repaid,  in 
the  manner  prescribed  in  said  act. 
It  is  not  discretionary  with  them  to 
cause  such  taxes  to  be  repaid,  or  to 
reAise  to  do  so.  ik 

0.  The  first  duty  imposed  upon  a  board 
of  supervisors,  by  the  law  of  1867, 
is  to  ascertain  and  determine 
whether  the  applicants  were  as- 
sessedt  and  whetlier  they  paid  taxes 
as  stated  in  their  claims,  and  if  they 
paid,  any  such  taxes,  the  amounts 
thereof.  h 

See  Action. 
Mavdaxub,  1. 

TENDER. 
See  EqirnABLi  DBFurai, 


TITLE  TO  LAND. 

See  Costs,  2,  S. 

Ju8Ti0B*8  Court,  2. 


TOWNS. 
See  Bailboad  GoMPAHnes,  1,  2,  8, 4. 

U 

USAGE. 
See  CABBIBB0,  6,  6. 

USUBY. 
See  Lex  Loci  Goktractuii. 

MOBTOAOB,  6. 


VENDOB  AND  PUBCHA8EB. 

1.  A  vendee  will  not  be  deemed  to 
have  assented  to  a  contract  for  tlM 
sale  of  land,  which  is  binding  on  one 


of  two  Tendon,  only.  And  the  con- 
tract being,  for  that  reason,  not  bind- 
ing upon  him,  at  the  time  it  was 
signed,  he  cannot  ma^e  it  a  valid 
agreement  as  to  one  vendor  only,  by 
assenting  to  it  as  such  a  contract, 
afberwaj^.    Sttpder  v.  Ifeeftu,      68 

2.  Upon  a  sale  of  lots  belonging  to  the 
defendants,  by  the  commissioners  of 
the  sinking  find,  in  April,  1852,  the 
terms  of  sale  were — ten  per  cent  to 
be  paid  in  cash,  with  expenses  of  the 
sale,  immediately;  fifteen  per  cent 
to  be  paid  on  the  Ist  of  May,  1852, 
when  Uie  deed  was  to  be  delivered ; 
and  the  remaining  seveiity-flve  per 
cent  to  be  secured  by  bond  and 
mortgage  for  five  years.  K.  A  B. 
purchased  twelve  of  the  k>(;p,  at  said 
sale,  upon  the  above  terms,  and  paid 
ten  per  cent  of  the  purchase  money 
and  expenses  of  sale,  but  failed  to 
pay  the  fifteen  per  cent,  and  execute 
a  mortgage  for  the  remainder  of  the 
purchase  money,  on  the  Ist  of  May. 
On  the  16th  of  December,  1852,  they 
assigned  their  bid  to  the  plaintifib, 
and  the  comptroller  of  the  city  prom- 
ised that^  upon  payment  of  the  fif- 
teen per  coDt,  and  the  execution  of 
a  mortgage  for  the  balance  by  the 
plainti&,  the  property  would  be  con- 
veyed to  them.  Udd^bai  the  de- 
fendants were  bound  by  this  arrange- 
ment between  the  plaintiffii  and  Sie 
comptroller;  and  that  by  such  ar- 
rangement the  default  of  K.  d&  B. 
in  not  paying  the  fifteen  per  cent  on 
the  1st  of  May,  and  giving  their  bond 
and  mortgage  for  the  remainder  of 
the  purchase  money,  was  wttivtd  by 
the  defendants.  MiUer  v.  The  Mayor 
^.  of  the  OUf  4f  New  York,  658 

8.  And  the  plaintifi^  having,  in  reli- 
ance upon  this  ammgement,  paid  to 
K.  &  B.  the  ten  per  cent  aiid  the 
auctioneer's  fees;  Hdd  that  they 
were  entitled  to  a  specific  perform- 
ance of  the  contract  of  sale.  ib 

4.  Sdd,  abOf  that  a  delay  which  sub- 
sequently took  place,  until  August, 
1858,  when  the  plaintiffs  tendered 
the  amount  of  purchase  money  due, 
with  interest,  having  occurred  by 
mutual  consent  of  the  plaintifib  and 
the  comptroller,  from  time  to  time, 
without  any  fault  of  the  plaintiffs, 
the  defendants  were  bound  by  the 
action  of  the  comptroller,  in  the 
matter  of  postponing  the  delivery 
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of  the  deed;  and  that  the  statute 
of  limitations  did  not  commence 
running  against  the  plaintiffs  until 
the  refusal  of  the  comptroller  to  de- 
liver the  deed,  in  August,  1858.     ib 

See  Dauaohb. 

Bjbctkbnt,  5,  6,  7. 
Fbaudb,  Statutb  of,  1,  4. 
Patmbht,  7. 
Pbincifal  ahd  Agbkt,  2. 


w 


WAIVER. 

See  Appbal,  5. 

Pboxibsobt  Notbs,  1, 12. 
Ybitdob  akd  Purohasbb,  2. 


WABEHOUSEMEN. 

Where  warehousemen  reftise  to  deliver 
up  property  in  their  charge,  on  de- 
mand of  possession  and  tender  of  all 
legal  chEuges,  claiming  an  additional 
sum  beyond  their  le^  charges,  an 
action  will  lie,  by  the  owner,  to  re- 
cover the  possession.  MitUffY.Squier, 

280 

WAREANTT. 

1.  During  a  negotiation  between  the 
plaintiffb  and  defendants,  for  the 
purchase  of  a  number  of  cows  by 
the  former,  of  the  latter,  one  of  the 
plaintiflb  told  one  of  the  defendants 
that  he  wanted  to  know  if  the  cows 
were  all  right — all  perfect — and 
when  they  were  coming  in;  that  the 
plaintiff^  wanted  them  to  take  back 
into  the  country  to  sell  to  dairymen, 
to  fill  in  where  their  cows  were  far- 
row and  old,  Sue. ;  that  they  must 
know  whether  they  were* all  coming 
in  in  good  season,  as  they  had  to 
warrant  them  coming  in,  and  wanted 
them  perfect  every  way,  &c.  The 
defendant  said  they  were  all  coming 
in  in  good  season  but  one,'&c. 
Hddy  that  the  jury  had  a  right  to 
find,  fi-om  this  evidence,  that  the 
defendants  warranted  Che  cows  to  be 
with  calf,  except  one,  at  the  time  of 
the  sale,  and  that  the  times  when 
they  became  with  calf  were  of  such 
dates  that  they  would  come  in  in 
good  season  the  following  spring,  for 
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dairy  cows.  That  it  was  not  neoes- 
Mxj  for  tbe  defendants  to  say  they 
warranted  the  cows,  to  make  them 
liable  for  a  warranty  On  them.  Mieh- 
ardtam  y.  Ma$oHj  601 

2.  Sdd,  tdtOf  that  the  assertion  of  the 
defendant  that  the  oows  "  were  all 
ooming  in  in  good  season  in  the 
spring,  but  one,"  bdng  positive  and 
unequivocal,  the  plaintiflb  had  the 
right  to  rely  on  it  as  the  absolute 
assertion  of  a  Ikct,  and  not  the  mere 
expression  of  an  opinion.  ik 

8.  The  authorities  are  numerous  that 
such  an  assertion  may  be  held  by  a 
jury  to  constitute  a  warranty.         t^ 

4.  Seld,  further,  that  the  objection  that 
the  action  was  conmienced  before 
the  time  arrived  at  which  the  defend- 
ants warranted  the  oows  would  have 
calves,  even  if  it  had  been  raised  at 
the  trial,  would  have  been  unavail- 
able to  Uie  defendants ;  for  the  rea- 
son that  if  the  cows  were  not  with 
calf  at  the  time  of  the  sale,  the  war- 
ranty was  broken  at  the  time  the  ac- 
tion was  commenced.  And  that  the 
time  when  the  cows  were  to  come  in, 
according  to  the  warranty,  having 
passed  at  the  time  of  the  trial,  there 
was  no  difficulty  then  in  establish- 
ing the  alleged  breach  of  the  war- 
ranty, ih 

5.  The  plaintiflfb  having,  after  their 
purchase  of  the  cows,  sold  some  of 
them  to  a  third  person,  the  latter,  on 
being  cross-examined  as  a  witness, 
stated  that  the  plainUffi  warranted 
the  cows  to  him  for  four  weeks. 
He  was  then  asked,  "Are  we  to  un- 
derstand by  the  warranty  made  to 
you  by  the  plainfiflb  on  the  sale  of 
these  cows,  that  if  they  appeared  to 
be  with  calf,  by  not  being  a  bulling 
within  four  weeks,  that  was  to  be  an 
end  of  the  warrantyl "  The  ques- 
tion was  objected  to  on  the  ground 
that  the  witness  had  stated  what  the 
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warranty  waa,  and  that  he  should 

?'ive  the  ikcts,  and  not  his  opinion, 
he  objection  was  sustained.  Beid, 
that  the  ruling  was  correct,  for  the 
reasons  stated  in  the  objection,  and 
also  for  the  reason  that  the  evidence 
sought  for  was  immaterial  to  the 
issue.  ib 

d.  The  judge  denied  the  request  of 
the  defendants*  counsel)  to  charge 
the  jury  that  so  far  as  it  appeared 
to  them  that  any  of  the  cows  were 
sold  by  the  plaintiA  to  third  per- 
sons, warranted  oulv  for  four  weeks, 
or  any  other  limited  time,  and  there 
was  no  breach  of  warranty  within 
that  time,  the  plaintiift  could  not 
recover  for  them  in  this  action, 
though  such  cows  ultimately  did  not 
come  in.  HM,  that  the  request  was 
properly  refused.  A 

7.  ffM,  alto,  that  the  plaintiffls  were  en^ 
titled  to  recover  Uie  difference  be- 
tween the  value  of  the  cows,  if  they 
had  been  in  the  condition  the  de- 
fendants warranted  they  were,  and 
their  value  in  the  condition  they  in 
fact  were  at  the  time  Uie  plaintiflb 
purchased  them.  ift 


WILL. 

Otmtrudim  of,  m  pmrtictdmr  eatet, 

A  testator,  by  his  will  devised  and  di- 
rected as  follows :  "  I  wish  my  per- 
sonal and  real  estate  to  be  appropri- 
ated equally  to  the  benefit  of  my 
wife  Emily,  and  of  my  [two]  chil- 
dren," (naming  them.)  ffddthtX  the 
persons  named  took  per  eapHa,  and 
not  ptr  sUrpe$,  and  therefore  each 
was  entitled  to  one  third  of  the  res- 
idue of  the  estate  after  the  dower 
interest  of  the  widow  was  satisfied. 
Soahwry  v  Brower,  W% 

See  also  Larkm  v.  Jfmn.  267 
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